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Note on Transliteration and Nomenclature

For Islamic names and terms, I adopt the transliteration system for Arabic used
by the International Journal of Middle East Studies. In so doing, I opted for a
simple one-to-one correspondence between grapheme (in the original Arabic
script) and phoneme (in the Latin). I have avoided rendering the presumed
pronunciation of words in Persian and Chaghatay (Central Asian Turki) and
introducing any artificial phonetic distinction between front and back vowels
characteristic of the Turkic languages spoken in Central Asia. My transcription
of Russian follows the Chicago Manual of Style with a few exceptions: iy, ia
instead of yu and ya.

One complicating factor for the transliteration system that I employ is the
variety of orthographic forms for certain names (e.g. Murad, Murat). In the
attempt to avoid a normative approach to rendering such variations, I render
names in the form in which they appear in whatever text is under discussion.
For the sake of clarity and uniformity, however, I did not follow this rule when
dealing with Islamic terms appearing in Russian sources. I thus give no account
of how they are rendered in Russian and opt instead to transliterate them from
their presumed Arabic-script rendering (e.g. mulk and shari‘a instead of miulk
and sharigat).

Most of the unpublished material on which the chapters of this volume are
based comes from post-Soviet archives, and the citation of the archival mate-
rial thus follows the standard system used in Russian studies. The archival col-
lection, the inventory, the file, and the folio are indicated respectively with the
following Russian abbreviations: f. ( fond), op. (opis’), d. (delo), and 1., 1L. (/ist,
listy), ob. (oborot).

Throughout this book I refer frequently to Central Asian historical actors
as “Muslims.” The adjective “Muslim” here refers to the population and is
employed mostly as an emic category. It does not reflect any ascription to reli-
giosity or politics. Nor do I understand “Muslims” as a population inhabiting
a clearly defined and self-contained sociocultural domain. As the reader will
see, this book includes cases reflecting substantial variations among Muslims’
beliefs and behavioral patterns that would complicate any essentialist vision
of things Muslim. The same approach applies to the terms “Russians” and
“colonizers.”
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Introduction

In the summer of 1936 the Uzbek writer Abdulla Qahhor (1907-68) published
a short story in the satirical journal Mushtum (“The Fist”).! Titled “The Thief
the story recounts the behavior of the average Muslim population of Central
Asia encapsulated in the pursuit of redress under tsarist rule. “The Thief”
is a morality tale of an elderly little man who struggles against the colonial
bureaucracy to recover his property, a stolen ox, and gets lost in the interstices
of local power relations. The plot is simple. An old woman, “rising at dawn to
knead dough,” inspects her household and finds that an ox has disappeared.
Summoned by her cries, her husband, Qobil Bobo, soon realizes that the ani-
mal has been driven away through a hole in the barn. Inquisitive neighbors
come in and crowd the scene. Among them is a striking figure, a neighbor
whose deformed face lacks a nose; he holds the position of “fiftier” (ellikboshi),
which is to say a local notable who had authority over fifty households. It is
through this persona that we can begin to discern the contours of the colonial
system of justice. A conversation with the ellikboshi is enough for us to sense
that Qobil Bobo’s hopes of recovering his property rest on the support of a
cohort of officials, both native and Russian, and their willingness to listen to
his trivia. The following excerpts illustrate an ordinary experience of a colonial
subject seeking redress in Russian Turkestan:?

Then the neighbor of Qobil Bobo came in, the noseless ellikboshi. Going
into the barn, he examined the hole and the post to which the ox had
been tied. For some reason, he shook the post all over. Then, he sum-
moned Qobil Bobo and with a nasal voice said: “Your ox isn’t going any-
where: we'll find it!” That the ellikboshi entered the barn to inspect the
scene gave some hope to Qobil Bobo, who was delighted with his words.
As the old man began to cry, “May God be magnanimous with you...my
ox was piebald,” the people dispersed. They all debated how, when, and
with which instrument the thief had broken in, which direction the ox
had gone, and in which market it would be sold. The noise abated. The
wife of Qobil Bobo stopped crying and left, praying for the ellikboshi as
she went. ... The ellikboshi again inspected the hole where the thief had
entered. Arms folded, Qobil Bobo, weeping, followed him. “Don’t cry,

1 Abdulla Qahhor, Asarlar (6 tomlik) (Tashkent: Ghofur Ghulom Nashriyoti, 1967), 1: 59—62.
2 Throughout the book I use Russian Central Asia and Russian Turkestan as synonyms.

© PAOLO SARTORI, 2017 | DOI 10.1163/9789004330900_002
This is an open access chapter distributed under the terms of the cc-By-Nc License.



2 INTRODUCTION

I say, don't cry! If your ox has not left the land of the White King,® we
can find it without fail.” The ellikboshi spoke with confidence, as though
it were a matter of simply going right out and finding the ox. “One must
give something to this man, may God help him, for all his travails. Even
a cat does not come out in the sun for free. Has he perhaps spent some
money to become ellikboshi? To one county administrator [mingboshi, lit.
“thousander”] alone he brought seven hundred bundles of clover and a
one-year-old colt. And besides, he’s not receiving a salary from the trea-
sury!” Qobil Bobo shook his wallet and handed to the ellikboshi all that
was in it. Having accepted the offering, he promised to report the incident
immediately to the bailiff [amin]. In the evening, Qobil Bobo decided to
go to the amin. A dry spoon can wound the mouth, they say. How much
money to take to the amin now? For those who give, one is much, but for
those who take, ten is little. After consulting with the old woman, Qobil
Bobo decided that this would be his last expense, on which depended
the return of the loss. Does it make sense to be skimpy here? When Qobil
Bobo appeared before him, the amin belched loudly then guffawed so
that his fat chin trembled. “So a cow disappeared, you say? No...not a
cow...an ox, a piebald ox...An ox?! Ah, it was an ox! Um, a piebald ox?
Ah, so...It is the only thing I have...the ox.” The amin stuck half of his
small finger into his nose and laughed.

“The Thief” was published on the cusp of the anti-colonial campaigns in
early Soviet Central Asia* and, as such, it is shaped as a fragment of a bygone
age. In opening this satirical piece with the expression “from the past”
(o’tmishdan), Abdulla Qahhor, who had spent his childhood in tsarist-ruled
Kokand, attempted to render a cultural atmosphere that had begun to fade
away after the October Revolution. Indeed, the story echoes many of the com-
mon assumptions about colonial justice that had circulated widely in Russian
Central Asia and that, by the time “The Thief” was published, had become lit-
erary motifs. It offers a medley of greedy and careless administrators; it opens
a window on a Kafkaesque bureaucratic system that obliged appellants to go
back and forth from one official to another; it describes bailiffs, police chiefs,
and translators as individuals with discretionary power to act however they
wished. Reading the story, one would think that justice in Russian Central Asia
was all about bribery:

3 Ogposho in the text. Central Asians used the term “White King” to refer to the tsar.
4 For an overview on such campaigns, see D. Northrop, Veiled Empire: Gender and Power in
Stalinist Central Asia (Ithaca: Cornell University Press, 2003).



INTRODUCTION 3

A week passed. During this week, to identify the suspect, the old woman
went to a fortune teller [azaiimxon] whose prayer was powerful enough
to take a castle. She laid out half a sack of jiida berries,® three large cups
of corn, and two skeins of thread. Nothing happened. On the eighth
day Qobil Bobo went back to the amin, whose hair stood on end with
rage. “You what? Should I drive your ox to your house, or what? After
all, you should go and appeal [axir, borilsin, arz gilinsin-da!]: the subject
who comes with a request confers honor upon the authorities [ fugaron-
ing arzga borishi arbobning izzati bo’ladi].” Qobil Bobo consulted with
friends: what to take to the police chief, if not money? Everyone knows
that, before you reach him, your back will break from bowing. Even if
Qobil Bobo can deliver [only] three chickens, one of them a mother
hen, this is what he has. The neighbors, instead, collected one hundred
eggs, but he [Qobil Bobo] was unable to get past even the translator with
this offering. The translator took the entire gift and promised to explain
the case immediately to the police chief. Qobil Bobo began to lose
hope. Then he enraged, but, of course, that was in vain. Don’t mess with
the authorities: you'll lose no matter what! [o’ynashmagil arbob bilan—
seni urar har bob bilan]. Now that he was well acquainted with the case,
the police chief took his two best chickens and three rubles. Fortunately
for Qobil Bobo, he did not say, “I will report immediately to the comman-
dant” but told him instead to apply again to the amin. The amin said:
“Go to the ellikboshi!” Seeing Qobil Bobo, the ellikboshi became angry:
“Tell yourself who the suspect is! I don’t make miracles [avlio emasman]!®
How could I know who stole your ox? And I suppose that it was butchered
long ago. Instead of complaining here, I would go to the best tanners and
look at the pelts. However, if it went to a tanner, it is now just a skin. And
from this very skin they must have made a pair of galoshes that are now
in the market. “Oh, God, what grief! My poor little head,” whispered the
wretched old man. “Are you a child, or what? Why do you cry? You are an
adult. If this was the only ox in the whole world, it would be another mat-
ter. God willing, your loss will be reimbursed. So be it: I will tell my father-
in-law, and he will lend you one of his oxen. Is one ox worth the blood of
a man?” The next day the ellikboshi took Qobil Bobo to his father-in-law,
a cotton trader named Egamberdi. The merchant sympathized with the
old man and at the time of plowing gave him not one ox but two. But with
a “minor” condition. Qobil Bobo will find out about that in autumn....

5 Jiida denotes a plant belonging to the genus Elaeagnus (silverberry, oleaster).
6 Lit. “l am not a saint.”



4 INTRODUCTION

There is, of course, much that these fictional fragments neglect: institutions,
forms of behavior, notions, and cultural practices that we shall discover as
we progress through the pages of this book. But there are two elements in
“The Thief” that anticipate much of what the reader will find in the cases
on which this study is based. There is, first of all, a strong sense of the ordinary
in the way Muslims make use of the legal instruments that the Russian Empire
put at their disposal. Indeed, turning to Russian authorities was for Central
Asians an ordinary course of action, not only because Muslims often employed
the appellate system introduced by Russians but also because Muslims experi-
enced colonial justice as part of their own culture. It is not by coincidence that
Abdulla Qahhor renders the bailiff’s invitation to turn to Russian authorities
with the Uzbek arz: this is a term that has a long historical pedigree in Islamic
Central Asia and was used to denote the procedure of appealing to Muslim
rulers, that is, the khans (see Chapter 1).

Secondly, the story of “The Thief” revolves around the idea that justice
resides with the individuals in power, not in the court. That is, redress
depended less on an institutionalized system of adjudication than on a web of
interpersonal power relations. The “rule of law” paradigm with which students
of colonialism are all too familiar is conspicuous by its absence in “The Thief”
I am aware of the risk of collapsing law into power relations, and I am aware
that it would be useful, instead, analytically to disaggregate law from power.
I therefore pay great attention in this book to how Muslims followed, interior-
ized, and manipulated the rules of the colony. In Russian Central Asia, how-
ever, legal culture emanated from the relationship between the people and the
men in power. As we shall see, it was in communicating with military officials,
police chiefs, translators, and local headmen that Muslims learned about the
law, its rules, and the moral world that it governed. Thus, the Russian admin-
istration was the main venue in which Muslims were initiated into colonial
legality.

How did local subjects regard law in this colonial context? What was the
legal consciousness of Muslims under Russian rule and how was it consti-
tuted? How did Russian colonialism change Muslims’ sense of justice and legal
entitlements in Central Asia? It is these questions that Visions of Justice pri-
marily attempts to answer. This book is thus part of a broader historiographi-
cal project that aims at rethinking the ways in which the history of law and
colonialism in Central Asia has been written so far.

Over the last few decades, scholarship on the history of nineteenth- and
early-twentieth-century Central Asia has generally been aligned more closely
with Russian imperial and Soviet studies than with Islamic and Persian
studies. This largely Russo-centric approach has given rise to many misleading
assumptions and dominant narratives about the legal institutions, formal and
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informal, that populated the Islamic juridical field of the Central Asian khan-
ates before the Russian conquest, in 1865. The same interpretive disposition
has led to a misreading of the regional manifestations of Islamic legality and
Muslim morality. In this study, I therefore aim to revisit the field of Central
Asian Islamic legal history.

More importantly, by studying legal materials produced in nineteenth-
century Central Asia, we are able to tackle several important wider questions
in the field of law, colonialism, and imperial history. The last thirty years have
witnessed a flourishing of scholarship in this area. An entirely new set of inter-
pretive paradigms has been established and is now readily available to those
historians of law and colonialism who focus on the history of the Islamicate
world. The interpretive paradigms that I have in mind arise from various fields,
such as post-colonialism, global history, and legal pluralism, which I will dis-
cuss shortly. Their deployment does not, however, always lead to satisfactory
interpretations. Their adoption is conducive to narratives that cannot accom-
modate most of the regional specifics that are reflected in material originat-
ing, in the case of this book, in Central Asia. This study is thus an invitation
to discover law as experienced by Central Asian Muslims under tsarist rule
and to reflect on the interpretive possibilities to study law in a situation of
colonialism.

The Russians’ penetration of the southern regions of Central Asia
(Transoxiana) began in 1865, when they besieged Tashkent. They then pro-
gressed further south, into the Khanate of Kokand and by taking Samarqand
and the Zarafshan Valley, which had belonged to the Emirate of Bukhara. The
next step was Bukhara and Khiva, which fell in 1868 and 1873. Thus, in the sec-
ond half of the nineteenth century, the Russian Empire ruled most of Central
Asia. It did so directly through the Governorship-General of Turkestan, estab-
lished in the 1867 on the basis of a civil-miltary administration, that is, a bureau-
cracy charged with operating indigenous institutions and staffed largely by the
military and representatives of the “natives” (Russ. tuzemtsy). As we shall see,
the Russians followed a strategic course of action to ensure a certain degree
of continuity with the past and thus “preserved” such institutions as shari‘a
courts, local administrative units, police forces, and charitable endowments.
The Russian Empire also governed the region indirectly through the protec-
torates of Khiva and Bukhara, where it devolved sovereignty to native rulers,
members of the Qunghrat and Manghit dynasties, respectively.”

7 For an introduction to the study of Russian colonialism in Central Asia, see A. Morrison,
Russian Rule in Samarkand, 1868-1910: A Comparison with British India (Oxford: Oxford

University Press, 2008).
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The main argument of this study is that Russian colonialism affected
Muslims’ legal consciousness and effected changes in the way Central Asians
understood their entitlements and interpreted legal action. Such changes
manifest themselves at the level of institutions as well as in the domains of
imagination and morality. First of all, with Russian subjugation, Muslims
learned to navigate a normative space that differed substantially from the
juridical field typical of the Muslim polities ruling the region. As we shall
see in Chapter 1, the dispensation of justice according to shari'a was, before
the Russian conquest, in the hands of Muslim royal courts and judges
(gadis) who acted mainly on their behalf. To be sure, shari‘a might not have
been enforced in a consistent manner, the resolution of conflicts depended
on various agents, and notions of “practice” might have differed from locale to
locale. Nothing in our sources, however, suggests that, before colonization, the
local population understood such variations as constituting different bodies of
law. Under Russian rule, things changed significantly. Central Asians learned
to profit from legal diversity and choose among legal institutions operating
under different legal systems. In Russian Central Asia, there were “native
courts,” which applied sharia for the settled population and customary law
(‘adat) for the nomads. There were also courts presided over by Russian jus-
tices of the peace and Russian military officials. Colonial bureaucrats, too,
especially the military, tried cases. This is a situation typical of legal plural-
ism based on institutional arrangements that favored the idea that a Muslim
subject could pick the most suitable venue to which to bring his affairs. This
situation affected the way in which the locals formulated their visions of jus-
tice and their convictions about entitlements, because, in dealings with these
courts, they became exposed to different, even diametrically opposite, notions
of morality. What was impermissible according to shari'a could be licit, sanc-
tioned, and ultimately favored by the laws of the Russian Empire. Behavior
changed also. To call a Muslim judge corrupt, ignorant, and incompetent, for
example, became the norm among Central Asians when filing a complaint
with Russian authorities. But we observe important changes also in the field of
land tenure, charity, and guardianship—Ilegal domains that were important to
the conduct and everyday life of the local population.

In this introduction I will discuss the advantages and pitfalls of several dif-
ferent approaches to the study of Muslim legal culture in a situation of colo-
nialism. I thus review the literature relevant to the study of shari‘a and its
encounter with Western empires. For this purpose, I discuss two interpretive
paradigms, “legal pluralism” and “law and society.” It is here that I elaborate
my own approach that focuses on “legal consciousness.” In the following sec-
tions of this introductory chapter I illustrate certain limitations to the study of
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Muslim law and colonialism from a comparative perspective. I do so by exam-
ining the literature on global legal history and on Russian imperial history.

1 Law and Colonialism

Law is central to colonialism. Historical reflections on a wide array of themes,
such as governmentality, forms of communal organization, behavior, and cul-
tural production, have demonstrated this phenomenon. It is thus natural that
many students of colonialism have been given pause concerning the cultural
significance of law, but there is a problem in this historiographical output.
Most of the studies on law and colonialism have been at pains to escape a
narrative of binaries. Scholarship in this field tends to follow two, only appar-
ently opposed, interpretive strands: either it describes the ideological and
institutional forms in which colonial legal governance, the tension towards the
rule of law, and coercion manifested themselves, or it dissects the agency of
colonized subjects.®

When applied to Muslim-majority regions, the first approach focuses
on sharia and the transformative process that molded it into codes
and statutes.® Transformation in the Islamic juridical field under colo-
nial rule is manifest.1® Western empires, for example, claimed exclusive right
over violence, thereby restricting the jurisdiction of gadis to the so-called
personal-status law, itself a colonial legal category. There is also an institutional
arrangement common to many colonial situations whereby Muslim legists
were organized into a jural hierarchy and made subject to judicial review. Such
an arrangement affected the moral standing of gadis, whose rulings became
more easily quashed on account of judicial malpractice, either purported or
actual. Many have also argued that the codification of skari'a by means of the
translation and massive publication of a narrow selection of juristic sources
had lasting effects that rigidified the understanding of shari‘a and overhauled

This is noted also in E. Kolsky, “Introduction.” LHR 28/4 (2010): 973.
L. Buskens, “Sharia and the Colonial State.” In The Ashgate Research Companion to Islamic
Law, ed. R. Peters and P. Bearman (Farnham: Ashgate, 2014): 209—21; A. Layish, “The
Transformation of the Sharia from Jurists’ Law to Statutory Law in the Contemporary
Muslim World” wpr 44/1 (2004): 85-113.

10  For an overview, see P. Sartori and I. Shahar, “Legal Pluralism in Muslim-Majority
Colonies: Mapping the Terrain” JESHO 55/4-5 (2012): 637-63.
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its governing principles.!! There were changes also at the semantic level. One
such change is the transformation of agrarian systems from a regime of usu-
fruct to one of ownership, that is, from status to contract; another is the pos-
sibility of freeing up property that once constituted a waqf asset;!? yet another
is the hybridization of certain legal practices, such as the Islamic procedure
of oath-taking before Russian justices of the peace.! Finally, notions of rup-
ture and displacement are also borne out by the testimony of Muslim intel-
lectuals who lived through and reflected upon the effects of colonialism and
the impact that the latter had on Islamic legal culture. The spread of Salafism
and the corresponding call for independent legal reasoning (ijtihad) and her-
meneutic eclecticism (takhayyur) are eloquent manifestations of the reaction
of Muslim thinkers to colonialism.!* The process of decolonization too, with
its purported reenactment of sharia, attests to the structural changes taking
place in the colonial period, which had long-lasting effects on the way local
jurists came to view shari‘a. Sub-saharan Africa, especially, is a case in point.
The reintroduction of Islamic law courts in Nigeria, for example, and the
ensuing debates on their jurisdictional boundaries reflect an understanding
of the difference between criminal and civil law that were introduced under
British rule.!® Brinkley Messick has called the product of this process of trans-
formation “colonial shari'a,” an expression capturing a point of no return in a
narrative of subordination. According to such a narrative, Muslim legal actors
are passive spectators against which the imperial institutional forces and the

11 Wael Hallaq has termed this process “entexting” See Shari‘a: Theory, Practice,
Transformations (Cambridge: Cambridge University Press, 2009): 547-8; J. Strawson,
“Revisiting Islamic Law: Marginal Notes from Colonial History” GLR 12/3 (2003): 362—83;
E. Giunchi, “The Reinvention of Shari‘a under the British Raj: In Search of Authenticity
and Certainty” JAS 69/4 (2010): 119—42; and R.D. Crews, For Prophet and Tsar: Islam and
Empire in Russia and Central Asia (Cambridge, MA: Harvard University Press, 2006): 25,
192.

12 C. Gazzini, “When Jurisprudence Becomes Law: How Italian Colonial Judges in Libya
Turned Islamic Law and Customary Practice into Binding Legal Precedent” JESHO 55/4—5
(2012): 746—70.

13 V. Martin, “Kazakh Oath-Taking in Colonial Courtrooms: Legal Culture and Russian
Empire-Bulding.” Kritika 5/3 (2004): 483-514.

14  Layish, “The Transformation of the Sharia from Jurists’ Law to Statutory Law in the
Contemporary Muslim World”; NJ. Brown, “Sharia and State in the Modern Muslim
Middle East” JMES 29/3 (1997): 359—76.

15  A. Christelow, “Islamic Law and Judicial Practice in Nigeria: An Historical Perspective.”
JMMA 22[1(2010):185-204.
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epistemic machinery of Orientalism are deployed.!® The work of Wael Hallaq
is exemplary of this approach. Conceiving of shari'a as a bundle of institutions
and doctrinal knowledge, his studies usually omit the ethical dimension of the
law as it was lived by Muslims in general, not only by its most erudite practi-
tioners.!” This is a choix du domaine, one would say, but also one that views the
colonial encounter as a fist fight in which shari‘a always loses.

The second approach, instead, is informed by the idea of legal pluralism,
here broadly defined as a school of thought that assumes that “state law is
not the only source of recognized social order.”'® By putting greater empha-
sis on the interlocking of law and society and concentrating on the fissures of
empires, studies that adopt this approach have elaborated a vision of Muslims’
subaltern agency against a backdrop of colonial constraint. Agency has been,
in this context, detected in several ways. Generally speaking, followers of this
approach hold that colonial subjects operated within an autonomous cultural
sphere. We have seen recently a more temperate evaluation of what the sub-
alterns can and cannot do in the colonial legal field. Lauren Benton has made
important observations on the uncertainties and incompleteness of imperial
legal systems and invited us to reflect on the blank spots and loopholes in the
imperial judicial system. Her work offers rich illustrations of how the gaps in
imperial law offered to the subalterns enough space to accommodate their
sense of justice and to pursue redress. This phenomenon has long been the
subject of academic commentary. Significantly, however, Benton has provided
compelling arguments on how the colonized unwillingly contributed to the
development of the jurisdictional policies of empires. They did so by shop-
ping for legal forums (“legal jockeying,” Benton would call it) and emphasizing
the notions of legal difference on which such policies were premised. Others,
of course, have noted the subalterns’ predisposition to forum shopping, but
here Benton’s contribution to studies of law and the culture of colonialism

16 B. Messick, The Calligraphic State: Textual Domination and History in a Muslim Society
(Berkeley: University of California Press, 1993): 58—66.

17 Hallaq, Shari'a: Theory, Practice, Transformations.

18  F. Pirie, The Anthropology of Law (Oxford: Oxford University Press, 2013): 1. Legal plu-
ralism has been a topic of extensive research, especially in the field of legal anthropol-
ogy. See two recent syntheses and reviews of the literature with regard to early modern
and modern history: L. Benton and R.J. Ross, “Empires and Legal Pluralism: Jurisdiction,
Sovereignty, and Political Imagination in the Early Modern World.” In Legal Pluralism
and Empires, 1500-1850, ed. L. Benton and R.J. Ross (New York: New York University Press,
2013): 1-17; Sartori and Shahar, “Legal Pluralism in Muslim-Majority Colonies: Mapping
the Terrain.”
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seems particularly significant. She explains jurisdictional regulation less as an
imposition than as the outcome of a conversation between the colonizers and
the colonized, a conversation to which the latter gave a meaningful stimulus.
There are further refinements of Benton’s approach. Mitra Sharafi, in particu-
lar, has considered the phenomenon of failed attempts to alternate between
legal jurisdictions and illustrated the extent to which repeated legal action
(“legal lottery,” in her terms) was ephemeral.’® Others have highlighted instead
the normative agency of the subalterns in their interaction with the European
administrations. Some, in particular, have demonstrated how legal encounters
in the colony led to instances of deep hybridization, which are usually consid-
ered unintended consequences of colonization and the extension of the rule
of law to the areas under imperial control.20

In one way or another, however, studies on colonialism, law, and culture
have necessarily converged on the same conclusion: in manipulating legal
jurisdictions and shopping for different forums, subaltern subjects reified the
same cultural premises on which colonialism was built and thereby reinforced
its predicaments. If one looks for the agency of colonial subjects, in both the
jurisdictional and the normative spheres, one finds that their courses of action
are yet another evidence of colonial hegemony, but there is a problem in this
approach. To measure the conduct of the subalterns in colonial terms is to
adopt a circular thinking: one examines the way in which the subaltern oper-
ates within a colonial system of signification only to discover that her courses
of action are informed and, therefore, ultimately constrained by precisely that
system. It seems plain that the interpretive choices offered by this approach
are limited: subalterns as subalterns have an agency of sorts, which escapes the
system of signification imposed by the colonizers, and subalterns as subalterns
can only reinforce the system of signification of the colonizers. Either way, a
narrative of cultural difference emerges from such studies,?! for difference is
both a premise and a conclusion of their approach.??

19 M. Sharafi, “The Marital Patchwork of Colonial South Asia: Forum Shopping from Britain
to Baroda.” LHR 28/4 (2010): 979-1009.

20 L Hussin, “The Pursuit of the Perak Regalia: Law and the Making of the Colonial State.”
LSI 32/3 (2007): 759—88; P. Sartori, “Authorized Lies: Colonial Agency and Legal Hybrids in
Tashkent, c. 1881-1893." JESHO 55/4-5 (2012): 688—717.

21 KM. Parker, “The Historiography of Difference.” LHR 23/3 (2005): 685-95.

22 On the limitations of the paradigm of resistance and domination, see S. Falk Moore,
“Certainties Undone: Fifty Turbulent Years of Legal Anthropology, 1949-1999.” JRAIT 7/1
(2001): 103-106.
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Sensitive to the risk arising from the “theoretical exhaustion"?? that I have
just outlined, John Comaroff observes widespread doubt among scholars as
to whether there is “anything more to say on the topic” of law, colonialism,
and culture.2* Comaroff, however, rejects such defeatism, arguing that there
remains a great deal more to say, if one reflects on four foundational coordi-
nates of colonial legal regimes: first, “that ‘colonial law’ refers to an irreducibly
diverse ensemble of practices and institutions”; second, “that cultures of legal-
ity were constitutive of colonial society”; third, “that colonies were prime sites
of sociolegal experimentation”; and fourth, “that the tensions of empire were
regularly mediated by means of law."25

Comaroff has, however, been criticized for outlining an agenda that consists
of accumulating mere ethnographic illustration without pursuing further con-
ceptual exploration. According to Bill Maurer, it would be more useful to con-
sider what binds law and society (or law and culture). Many have noted that
law and culture are mutually constitutive, suggests Maurer, but this observa-
tion, in itself, does not help us clarify the processes that govern their mutuality.
Sally Engle Merry observes that, “once the interconnectedness of law and cul-
ture are acknowledged, the concept of mutual constitution does little analytic
work in disentangling the important questions of power and change. These
include the relative power of forms of law, law enforcement, legal conscious-
ness, and legal regulation in forming cultural practices and the power of cul-
tural practices to influence and channel legal regulations.”?6

But are such observations not, mutatis mutandis, an invitation to reflect on
sociocultural change, itself an angle from which historians have often contem-
plated the past? Isn't the very call for unpacking the interconnectedness of law
and culture an encouragement to focus on the transformations taking place
within a society, the push-and-pull prompting the reiteration of certain prac-
tices, and, ultimately, the way in which a set of notions, values, and postures
gain currency and become traditions in a given era? To answer these questions,
I propose to start from the simple observation that the colonial encounter, like
any other, always brings about certain permutations. Its elusive, serendipitous,
and fragmentary character notwithstanding, social and cultural changes thus
lie at the heart of colonialism.

When tackling a topic as vast and indeterminate as “change” in a situ-
ation of colonialism, however, one cannot avoid dealing with the notion of

23 B.Maurer, “The Cultural Power of Law? Conjunctive Readings.” LHR 38/4 (2004): 843.
24  ].L. Comaroff, “Colonialism, Culture, and the Law: A Foreword.” LSI 26 (2011): 307.

25  Ibid.: 314.

26  S.E.Merry, “Comments on Comments.” LSR 38/4 (2004): 861-66.
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acculturation that has been current since the 1970s and has recently evolved
into more sophisticated, though not necessarily sharper, characterizations
such as hybridity and (transcultural) transfer. Here, following the arguments
of Sanjay Subrahmanyam, I would argue that the notion of acculturation (and
its derivative vocabulary) is unhelpful in our discussions of change, assuming,
as it does, the preexistence of reified cultures.?’” For our purposes, it is more
useful to proceed instead from the premise that cultural encounters depend
on the need for and the disposition of parties to mutual understanding. Sanjay
Subrahmanyam’s reflections are particularly instructive for our purposes:

Time and again we are forced to come to terms with situations that do
not represent mutual indifference, a turning of backs, or deep-rooted
incomprehension, but rather show shifting vocabularies and changes
wrought over time by improvisation that eventually themselves become
part of a received tradition.[...] State and empires were very rarely ships
that passed in the night of incommensurability.[...] Rather, what usually
happened was approximation, improvisation, and eventually a shift in
the relative position of all concerned. The British, once they had con-
quered India, did not remain—even a single generation afterward—the
same British who had conquered it.28

Having thus established that sociocultural change cannot be imagined as
one-way traffic—still less historicized and explained as the mere product of
hegemonic colonial imposition—we need to consider how one might go about
identifying change in the legal sphere. In other words, what has changed and
how? Legal anthropologists and historians sympathizing with the social sci-
ences would most probably refer to the law-and-society paradigm in search
for a solution in that field.2® They would, for example, take stock of the forms
of reification of colonialism and consider how objects embody the mutuality

27 S. Subrahmanyam, Courtly Encounters: Translating Courtliness and Violence in Early
Modern Eurasia (Cambridge, MA: Harvard University Press, 2012): 25.

28  Ibid.: 29—30.

29  Thelaw-and-society paradigm is born from sociolegal studies in the 1970s as a reaction to
earlier scholarship that treated law as a juristic topic with a predilection for functional-
ism. It argues that law and society are mutually constitutive and therefore that law should
be studied as part of the complexity of social life. For a history and critical assessment
of this paradigm, see C. Tomlins, “What is Left of the Law and Society Paradigm after

”

Critique? Revisiting Gordon'’s ‘Critical Legal Histories.” Ls1 31/1 (2012): 155-66.
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of law and culture. It is here, Maurer claims, that the “and” in “law and culture”
more clearly manifests itself.

2 Legal Consciousness

If studies of law and colonialism have struggled to eschew the binaries of
“difference,” one wonders whether there is a third way to historicize change
in the juridical field. One possible solution would be to adopt what anthro-
pologists usually term “the emic perspective,” the attempt to see the world of a
historical agent in his or her own terms, in the same way in which s/he saw it.
Of course, an epistemological skeptic might suggest that any such attempt is
absurd, in the absence of any sure way of knowing. Historians, after all, work
with texts that are artifacts, not windows opened onto the past. Documents
do not usually say what an historical actor thought or said at a given moment,
and, if they do, we cannot know whether or not this actually happened. My
advocating the adoption of the emic perspective, however, has less to do with
the relationship between reality and written records than with the need to
reflect on the epistemes that inform the way we approach the study of colo-
nialism. In other words, if one wants to understand the historical actors and
the cultural practices that populate the colonial archives, one should attempt
to disentangle the stories of such actors and such practices from the colo-
nial genres in which they have been accommodated. To oblige ourselves to
think first in emic terms allows us to venture into new heuristic possibili-
ties. The advantage is significant because one can, in principle, avoid super-
imposing assumptions about cultural difference on the historical material at
hand.30 As we shall see, Muslims pursued their own interests pragmatically,
often by taking legal action against the integrity of Islamic institutions.

The purpose of this work is not, of course, to deny difference, either socially
or culturally defined, especially when we refer to situations of colonialism, and
still less to postulate that difference is irrelevant to the study of law and colo-
nialism. Those familiar with Uzbek literature may remember the passage of
Cho'lpon’s 1936 novel The Night, in which the young Zebi is brought before the
Russian military court for having poisoned her husband. The Russian military
official presiding over the tribunal asks her to lift the black veil that covers her
face (paranji) so that he may ascertain her identity. As the translator explains

30 I am here following the method exemplified in the work of V. Narayana Rao, D. Shulman,
and S. Subrahmanyam, Textures of Time: Writing History in South India 16001800 (New
York: Other Press, 2003).



14 INTRODUCTION

the request, Zebi resolutely objects, explaining that she would prefer to die
than to show her face to strangers (voy, o'la golay! Shuncha nomahramning
oldida yuzimni ochamanmi? Undan ko’ra o’lganim yaxshi émasmi?).3! Further
explanations that the removal of the veil was among the requirements of the
tribunal are of little avail, and, in the end, only a mullah is able to persuade
her. He explains that there is no difference between Russians and dogs, for
the former are unbelievers and it would thus be licit for her to unveil her face
before the Russians as she would do before a dog (kofir bilan itning fargi yoyg.
Itdan qochmaysizmi? Shunday bo’lsa, kofirdan ham qochmasangiz bo’ladi.
Bu joiz?).32 Portraits such as this must have populated the imagery of many
Central Asians who lived under Russian rule. If cultural difference amounts to
this, however, it cannot overwrite efforts to glean larger cultural shifts in the
legal sphere, which is precisely what this study sets out to uncover.

The emic approach affords us an even greater advantage. The adoption of an
emic perspective obliges the historian to ponder a network of practices reflect-
ing the worldview of the historical actors under observation. That is, the emic
perspective offers an approximation to the conceptual schemas informing the
behavior of the agents that inhabit the basis of our sources. Translated into
the legal domain, this approach advocates the exploration of the common-
sense meanings of law. The advantage is a shift of heuristic perspective: law is
not simply acting upon society but is something emerging from social action.
My emphasis on the emic perspective is close to what sociologists Patricia
Ewick and Susan Silbey call “legality”:

As a constituent of social interaction, the law—or what we call legality—
embodies the diversity of the situations out of which it emerges and that
it helps structure. Because legality is embedded in and emerges out of
daily activities, its meanings and uses echo and reasonate with other
common phenomena, specifically bureaucracies, games, or “just making
do.” Legality is not sustained solely by the formal law of the Constitution,
legislative statuses, court decisions, or explicit demonstrations of state
power such as executions. Rather, legality is enduring because it relies on
and invokes commonplace schemas of everyday life.33

31 Cho'lpon, Kecha va kunduz (Tashkent: Sharg, 2000): 264.

32  Ibid.: 265.

33  P. Ewick and S.S. Silbey, The Common Place of Law: Stories from Everyday Life (Chicago:
University of Chicago Press, 1998): 17.
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The astute reader may note that I am setting out to reflect on the subjectiv-
ity of legal actors. To put it slightly differently, I want to explore the phenom-
enon of what we may term “legal consciousness,” what it was and how it may
have changed over time. By “consciousness” I do not mean here a critical
consciousness, the kind of interpretive disposition that we often find among
intellectuals who operate self-reflexively.34 Rather, by “legal consciousness”
I mean instead people’s understanding of right or wrong when they took
legal action, their sense of legal entitlements, the moral underpinnings that
prompted their pursuit of redress, the way that they interpreted the moral
world they lived in. “Legal consciousness” is thus understood here as “what
people do as well as say about law.”3> This work is based on a substantial num-
ber of cases that illustrate how people articulated their beliefs and sensitivities
in the sphere of justice.

Some may well object that, to explore the consciousness of historical agents,
is, for the historian, an undertaking doomed to fail: it is one thing to collect
people’s stories about law that are recounted “in their own words”; it is an
entirely different thing to read sources against (or with) the grain in search of
the hidden voices of those who spoke about the law. While the sociologist may
record a voice and replay it, the historian has to dissect voices that were, more
often than not, merely ventriloquized and thus content herself with murmurs
rather than statements fully articulated. But if we concede that hermeneutics
can help us understand the intended meaning of The Prince or its “uptake,”
as Quentin Skinner would have it,3% there is a chance that one can also infer
ideas from behavior (patterned or not) and surmise the sense of entitlements
that prompted legal actions. I do not conceive of texts as a kind of fiction, nor
do I imagine them as representative of oppressive epistemic forces alone. I
see little advantage in such epistemologically defeatist approaches. Instead,
I propose that a linguistically and contextually informed hermeneutic effort
may help us intercept the intended meaning of both a text and an action.
Interception is not always possible, but it is worth pursuing.

Taking the emic perspective, this study addresses two questions central
to our understanding of legality in Russian Central Asia. The first is, why did

34  This was the intended meaning of the term “consciousness” in Jean and John Comaroff,
Of Revelation and Revolution: Christianity, Colonialism, and Consciousness in South Africa
(Chicago: University of Chicago Press, 1991): passim.

35  S. Silbey, “Legal Consciousness.” In New Oxford Companion to Law, ed. P. Cane and
J. Conaghan (Oxford: Oxford University Press, 2008): 695-6.

36 Q. Skinner, Vision of Politics, vol. 1, Regarding Method (Cambridge: Cambridge University
Press, 2002): passim.
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Muslims come to certain understandings about law in one particular way or
another? The second is, how did their sense of right and wrong change over
time? Again, it is not useful to think in terms of imposition and still less of
acculturation, because to do so necessarily posits Muslims’ behavior in a teleo-
logical narrative of adherence to foreign values, a concession to external agents,
and an ultimate submission to colonialism. Hegemony and its denial cannot
be the only lessons that we derive from historicizing colonialism. It seems to
me more useful to evaluate Muslims’ behavior on its own terms, at least to the
extent that linguistic conventions make that possible. I therefore want to start
from the commonsense observation that, in the face of the presumed cultural
fixity of Islam, many Muslim legal actors regarded ethical fluctuations in their
behavior as a perfectly legitimate thing, and their conduct was not viewed by
their coreligionists as a departure from—and still less a betrayal of—sharia.
Ultimately, a Muslim was no less a Muslim when he was put in prison for drink-
ing alcohol or fined for gambling. Visions of Justice is based on cases that illus-
trate how Muslims experienced the law in a colonial society and regarded the
legal system of the colony as a source of opportunities on various levels. I do
not want to downgrade the experience of colonialism as one governed only by
pragmatism. Muslims certainly had ideas, values, and notions to which they
referred when doing what they did. At any rate, Muslim contemporaries were
not preoccupied with the cultural permutations that they themselves experi-
enced. Therefore, this study is not governed by such a preoccupation.

3 Comparisons

In colonialism and law, there was a strong similarity between Russian Central
Asia and other colonial enterprises that established a plural legal regime and
ostensibly subsumed indigenous bodies of law. Russians took a twofold course
of action to deal with legal diversity. Like their counterparts in other regions
of the Muslim world, they blended the purported preservation of the status
quo with a broader vision of institutional and social change. On the one hand,
they claimed to have maintained nearly intact the core of indigenous judicial
institutions ruling according to shari'a,3” which were presided over by gadis

37  Throughout the book, I purposefully adopt the term shari'a as an emic category. I thus
view “Islamic law” as a domain that includes the jurists’ modes of reasoning as well as the
cultural perceptions of the uninitiated. For a similar approach, see J. Scheele, “Councils
without Customs, Qadis without State: Property and Community in the Algerian Touat.”
ILS 17/3 (2010): 351 fn. 3.
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(Muslim judges); on the other, they effectively reformed the procedure of
appointment to the position of judge by establishing a system of popular elec-
tions: where gadis had once been designated by the head of a Muslim princi-
pality, “native judges” (narodnye sud’) were, under Russian rule, to be chosen
by voting representatives of local communities.3® Furthermore, Russians
restricted severely the jurisdiction of Islamic law courts, thus removing, for
instance, murder cases and highway robbery from their purview.

Changes in the very definition of the office of gadi did not, however, include
the latter’'s powers of law enforcement. First, in precolonial Central Asia
the enforcement of law was a prerogative of the ruling principality; there are
countless cases illustrating how the subjects of a Central Asian khanate could
simply dismiss the authority of a court (or a jurist, i.e., a mufti) and ask that
their case be heard at the khan’s chancellery (see Chapter 1). Second, under
Russian rule Central Asian gadis not only could still count on attendants
and community elders (agsagal) to provide police services, but they also
had unprecedented latitude to punish any behavior they deemed contrary
to shart'a. While in precolonial Central Asia gadis would have requested the
intervention of the ruling principality (see Chapter 1), under Russian rule they
could sentence people, for instance, to a month’s detention for consumption
of alcohol (‘araq wa piwui < Russ. pivo, “beer”) and illicit behavior (bitartiblik).3
In sum, gadis were still in place in tsarist Central Asia, but that wider Islamic
juridical field that we may term shari'a and in which their courts had hith-
erto been embedded no longer existed, because institutions of arbitration and
mediation, which were alternative or complementary to the gadis, had, in the
meantime, disappeared or changed substantially.4°

It is one thing to alert ourselves to the general constraints—and, as we
have seen, the possibilities—that Russian statutory law imposed on the juris-
diction of gadis but quite another to determine how colonial forms of gover-
nance changed Islamic judicial practices and juristic reasoning and to what
extent such changes affected Muslims’ legal consciousness in Central Asia: this
is an entirely different story, and one which has hitherto been largely untold.
In tackling this vast field of study, I hope to challenge the prevailing approach
adopted by scholars of law and colonialism and legal pluralism, who are
concerned almost exclusively with detecting institutional and procedural

38 P. Sartori, “Judicial Elections as a Colonial Reform: The Qadis and Biys in Tashkent, 1868—
1886.” CMR 49/1 (2008): 79-100.

39  06.051909, TsGARUz, f. 1-365, op. 1, d. 85, L. 1170b, 12.01.1908, {. 1-366, op. 1, d. 95, 1. 12.

40  Thave explored this idea in “The Evolution of Third-Party Mediation in Shari'a Courts in
19th- and Early 20th-Century Central Asia.” JESHO 54/3 (2011): 311-52.
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changes in the domain of indigenous law. This book deals primarily with the
history of legal behavior among Muslims in Russian Central Asia rather than
with the policies on Islamic law developed in a colony of the Russian Empire.
As such, it is integral to the study of global legal regimes in the age of colonial-
ism as well as the Russian legal history of the post-Great Reforms period.

The global-history approach to the study of European empires postulates
that the assertion of legal hegemony in the colony was effectively dependent
on the initiatives of the colonial subjects who manipulated jurisdictions to
achieve their own purposes. Global historians have repeatedly demonstrated
the irony that, through playing across jurisdictions, subaltern subjects actually
ended up reinforcing the colonial regimes and thus unwittingly helped accel-
erate institutional change.#! It is striking that the matter of how new construc-
tions of legality and cultural meaning of law*? became dominant among the
subjects of the colony tends to escape sustained attention. In other words, if
studies of colonialism and world history have presented law as a discursive*3
as well as an institutional*4 resource with which colonial subjects might inter-
act with the state, they are at greater pains to explain how the colonized came
to view themselves as legal subjects of the empire and thus personified colo-
nial notions of law.#% It is by looking at the techniques of personification that
one can hope to disentangle cases of cultural change from the wider texture of
colonialism and thus shed light on the social dynamics which sustained colo-
nial legal constructions.*6

41 Sharafi, “The Marital Patchwork of Colonial South Asia: Forum Shopping from Britain to
Baroda.”

42 Tdraw here on S.S. Silbey, “After Legal Consciousness.” Annual Review of Law and Social
Sciences 1 (2005): 360.

43 E. Newbigi, L. Denault, and R. De, “Introduction: Personal Law, Identity Politics and Civil
Society in Colonial South Asia.” IESHR 46/1 (2009): 2. See also the articles in the “Forum:
Maneuvering the Personal Law System in Colonial India,” in LHR 28/4 (2010).

44  ].Saha, “A Mockery of Justice? Colonial Law, the Everyday State and Village Politics in the
Burma Delta, c. 1890-1910.” PP 217 (November 2012): 187-212.

45  European Expansion and Law: the Encounter of European and Indigenous Law in 19th and
20th Century Africa and Asia, ed. W. Mommsen and J. de Moor (Oxford and New York:
Berg, 1992); B.Z. Tamanaha, “Understanding Legal Pluralism: Past to Present, Local to
Global.” sLR 29 (2007): 381-6.

46 A.Riles, “Law as Object.” In Law and Empire in the Pacific: Fiji and Hawai’i, ed. S.E. Merry and
D. Brenneis (Santa Fe: School of American Research Press, 2004): 187—212; D.R. Peterson,
“Morality Plays: Marriage, Church Courts, and Colonial Agency in Central Tanganyika,
ca. 1876-1928." AHR 111/4 (2006): 983-1010; N. Chatterjee, “Muslim or Christian? Family
Quarrels and Religious Diagnosis in a Colonial Court.” AHR 117/4 (2012): 1101—22.
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Historians of the Russian empire, in particular, seem generally to agree that,
under tsarist rule, Central Asian Muslims could easily access the services of
the “native courts,” which remained broadly untouched in the wake of the
Russian conquest.*” In specific domains of Islamic law such as the notarization
of property rights,*® there were no substantial changes, but these continuities
should not lead us to assume that, under Russian rule, Muslims lived in an
unchanging preserve of “differentiated jurisprudence”® nor that their concep-
tions and practice of Islamic law and constructed cases remained unchanged
from the time before the conquest.

What I hope to demonstrate is that the deeper one looks into jurisdictional
politics in colonial Central Asia, the less amenable are such stories to integra-
tion into the “grand narratives”>® of the Russian empire, let alone of “global
legal regimes.”5! Historians of the Russian empire and global history may still
want to telescope stories collected here and there and mold them into a few
cohesive narratives on the law and the empire or patterns of structuring legal
authorities across the world. I suspect, however, that this method risks crafting
stories which are less revealing than prescriptive and that misidentify, misin-
terpret, or simply miss altogether the social significance of the changes that
Russian colonization established in the sphere of legal consciousness among
Muslim communities in a particular region.5?

In resisting the temptation to confer greater historical salience on the
cohesive forces behind Russian legal history and the global history of law and
colonialism, I do not attempt to “recover the ‘decentered’ narratives of people
without power,"53 nor do I aim to discern among Central Asians the traits of
cultural resistance and counter-hegemony. In what follows, I do not advocate
a Marxist reading of Central Asian material. Instead, I want to suggest that, by

47  Forareview of the relevant literature see the next section.

48  P.Sartori, “Colonial Legislation Meets Shari‘a: Muslims’ Land Rights in Russian Turkestan.”
CAS 29/1(2010): 43-60.

49 ]. Burbank, “An Imperial Rights Regime: Law and Citizenship in the Russian Empire.”
Kritika 7/3 (2006): 412.

50 See the manifesto-like piece by the editors of Kritika, “The Imperial Turn.” Kritika 7/4
(2006): 706.

51 L. Benton, Law and Colonial Cultures: Legal Regimes in World History: 1400-1900
(Cambridge: Cambridge University Press, 2002): 3.

52 A move back from “the global” to the “regional” has recently been advocated by
G. Balachandran, “Claiming Histories beyond Nations: Situating Global History.” IESHR
49/2 (2012): 267, and J. Scheele, Smugglers and Saints of the Sahara: Regional Connectivity
in the Twentieth Century (Cambridge: Cambridge University Press, 2012): 12.

53  C.A. Bayly, The Birth of the Modern World, 1780-1914: Global Connections and Comparisons
(Malden, maA: Blackwell, 2004): 8.
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focusing on the social fragments of Central Asia, we can hope to chart new
genealogies and correlations in the field of colonialism and law5* and thus
complement the interpretations that present-day Russianists and world histo-
rians adopt in the field of Islamic law.

The reader may object that, in developing my argument as I do in con-
versation with historians of both Russian and global history, I am needlessly
adding further complexity to a picture which is already somewhat multifari-
ous. Anyone who explores social and cultural change in law in a Muslim colony
under Russian rule must necessarily engage the domains of imperial and world
history. While one may still want to keep world history and imperial history as
separate disciplinary entities, it is becoming increasingly difficult to situate the
chronology of modern empires outside of global historical connections.5?

31 Global Legal Regimes: The View from Central Asia

The historiography of law and empire in the age of colonialism is increas-
ingly a historiography of global legal regimes. This analytical move consists of
viewing jurisdictional conflicts as constitutive of a transimperial legal order;
it also connects detailed histories of legal encounters in the colonies with an
enhanced vision of world history and international law, one that is necessarily
more fluid and fractured than structured around institutional patterns.56 One
of the recurring ideas implied by this approach is that empires established
layers and hierarchies of jurisdiction in response to increasing tension in the
colonies. It thus appears that the colonial legal systems did not simply reflect
an assertive imperial project to impose a new set of institutions in an area
of conquest. Rather, the tendency is now to view empires asserting “greater
legal hegemony”57 as the result of the intensification of jurisdictional politics
involving both the imperial governments and their subjects in the colonies:
on the one hand, the jockeying for jurisdiction over colonial disputes pushed
the hierarchies of power to compete against each other; on the other, the insti-
tutional arrangements of the state offered a forum within which the colonial
subjects might pursue their own claims and achieve their petty purposes.>8
Lauren Benton claims, correctly, that jurisdictional politics is constitutive

54  For an insightful illustration of this approach, see E.B. Lewis, “Frontier as Resource: Law,
Crime, and Sovereignty on the Margins of Empire.” cSSH 55/2 (2013): 241-72.

55  D. Ghosh, “Another Set of Imperial Turns?” AHR 118/3 (June 2012): 772—-93.

56  Benton, Law and Colonial Cultures: 3.

57 L. Benton, “Law and Empire in Global Perspective: Introduction.” AHR 117/4 (October
2012):1094.

58  Benton, Law and Colonial Cultures: 3.
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of colonial cultures®® because, in adopting specific strategies and profiting
from the legal services provided by the state, colonial subjects reinforced pre-
cisely the cultural predicaments of imperial governments.®° This argument is
pushed to the extreme when one observes, as Benton does, that the creation of
specific institutional arrangements such as the constitution of native courts or
the application of the terra nullius doctrine “responded to the conditions and
peculiar conflicts surrounding legal administration in the colonies.”®! In just
this way, the Dutch, for example, established native courts in Cape Colony in
the wake of the adjudication of a homicide case in which a settler murdered
a native woman. It appears that, by pursuing redress, the locals contributed,
albeit involuntarily, to the imposition of colonial hegemony.52

This approach reminds historians of the ostensibly cohesive character of
imperial legal cultures, one that is expressed in political theories and a juris-
tic literature often detached from the dispensation of justice on the ground.
Pamphlets, feuilletons, and statutory laws may well fail to reflect the institu-
tional fractures of empires, which often become visible only in the day-to-day
practice of law. Favoring the extension of property rights might be a rewarding
thing to do in the metropoles, but it could be difficult to reconcile with the
oppressive character of economic exploitation in the colonies (see Chapter 3).
This approach thus calls for greater care in handling stories coming from the
colonies, suggesting that the latter might not represent what philosophers,
lawmakers, and politicians advocated as best for their empires. There might be
some echoing between colony and metropole, but imperial regimes might also
be characterized often by a complete absence of communication between the
various layers of imperial administrations. This approach may lead us to cast a
critical gaze on the project of “governmentality” that supposedly underlay the
actions taken by colonial officials.

It is only when looking at the practice of law across several imperial polities
that we can single out similar patterns of institutional arrangements that we
might otherwise regard as specimens of some kind of cultural exceptionalism.
In this respect, Benton’s work is particularly instructive, as it urges students of
colonialism not only to look for similar policies enacted by imperial govern-
ments in the colonies but also to remember that “patterns of political reor-
dering inside polities correspond to efforts by emergent states [...] to achieve

59  Ibid.:13.

60  Ibid.:148-9.
61 Ibid.:168.

62  Ibid.:180—2.
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recognition as legitimate international actors.”®3 Benton thus emphasizes the
international context in which imperial polities not only competed for power
but also cited the legal practices of one another as precedents for their own
course of actions. The microhistories of jurisdictional politics in the colonies
may become more comprehensible if we do not keep empires as fixed points
of reference and attempt instead to follow the variable geometries of global
history. Joining the dots among the legal cases retrieved from colonial archives
does not necessarily lead us to reproduce the cultural geography of empires;
the resulting picture may become exemplary only if projected upon a study of
cases in international law.

One is left to wonder whether this global-history approach is more sugges-
tive than conclusive and whether it may create more misconceptions than it
claims to debunk. It is one thing to observe that, in the colonies “the rule of
law” is followed out of necessity and through trial and error rather than accord-
ing to a grand plan designed in the metropole;®4 it is an entirely different thing,
however, to assign agency only to those indigenous elites who would appear to
be those who favored (and had vested interests in) the jurisdictional arrange-
ments of the colonies. One is reminded of cases such as that of Lagos under
British rule, when the colonial authorities rejected calls for the formal recogni-
tion of Islamic courts.? In 1894 the British in Nigeria adopted the pragmatic
expedient of avoiding any engagement with Islamic law courts. A few years
later, in 1912, Muslim originaires (natives) in the Malian cities of Kayes and
Medine were faced with a decree that made Africans subject to courts of
customary law, thereby depriving them of the right to take their civil matters
to gadis.%¢ In both Lagos and Mali, the formal denial of recognition to a body
of law was equally a statement of institutional hegemony, suggesting that colo-
nial polities could react to procedural ambiguities by eliminating rather than
securing the rights of subordinate jurisdictions.”

There are other stories of tension that produced no substantive change in
the way justice was dispensed in the colonies. Laura Stoler recounts a case of
homicide in East Sumatra, a region where laborers (mostly ethnic Gayos and

63  Benton, “Law and Empire in Global Perspective: Introduction”: 1098.

64  Benton, Law and Colonial Cultures: 168. Comaroff, “Colonialism, Culture and the Law.”

65  A’K.Makinde and P. Ostien, “Legal Pluralism in Colonial Lagos: The 1894 Petition of the
Lagos Muslims to Their British Colonial Masters.” wDI 52 (2012): 51-68.

66  R. Shereikis, “From Law to Custom: The Shifting Legal Status of Muslim Originaires in
Kayes and Medine, 190313 Journal of African Studies 42 (2001): 261-83.

67  The fate of gadis in Punjab under British rule is another example; see R. Ivermee, “Shari‘at
and Muslim Community in Colonial Punjab, 1865-1885." MAs 47/5 (2013): 1-28.
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Malays) were subject to systematic maltreatment. One of the civil servants
involved in investigating the murder in question, Assistant Resident Frans Carl
Valck, noted in a report that the laborers “not knowing where to demand jus-
tice, probably took the law into their own hands and took revenge by killing.”68
In reconstructing the case of a personal feud, Valck inadvertently exposed
the culture of brutality of the Dutch planters. The quest for truth cost him his
career; his reports were then scattered and forgotten in the archives in The
Hague, and the assassination was portrayed as the action of a political mob
prompted by Muslims from Aceh. Presumably, if the Gayos and Malays took up
arms against their colonial masters instead of bringing their grievances before
the district officer, it was because they were deterred by the planters’ power
and their own lack of trust in “the rudimentary judicial system.”®® In fact, as
Valck reported, when the Malays complained that a planter had kicked them,
they were advised to look to the district officer for redress.”? When the laborers
attacked the planters, they must thus have been wary of the legal alternative
to violence as well as the consequences that a murder of a settler might later
have had them.

If the colonial subjects were compelled to choose between appealing to
foreign authorities and taking up arms against their masters, as was the case
with the Malays, wasn't the assertion of colonial hegemony in the end inevi-
table, if not clearly predetermined by the institutional script of colonial rule?
Could Europeans rely on anything more penetrating and pervasive than a
free-standing claim to authority and jurisdiction over their colonial subjects?
Western powers did so by retaining the prerogatives of judicial review in all
the Muslim-majority regions, where they had the power to assess the conduct
of Muslim judges. Polities had instruments to strengthen their power by run-
ning the courts of second instance rather than by granting to the colonial
subjects a space of differentiated jurisprudence. The establishment of native
courts in a colony may thus be a bureaucratic expedient for processing the
paperwork that would otherwise pile up in poorly-staffed colonial offices and
a tool conferring jurisdictional authority to adjudicate cases involving the
natives, who otherwise would not be tried because of blind spots and loop-
holes in the legal apparatus of the colony. It is important to consider histories
that account for the contribution of the colonized to the colonial legal regimes

68 A.L. Stoler, Along the Archival Grain: Epistemic Anxieties and Colonial Commonsense
(Princeton: Princeton University Press, 2009): 215-6.

69  Ibid.: 209.

7o  Ibid.
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and to bear in mind the institutional asymmetry on which such regimes were
organized and the forms of domination sustained by them.

I also hesitate to see patterned behaviors in the colonies in light of the trans-
fer of administrative knowledge from one empire to another. In almost every
Muslim region under colonial rule, Western officials referred to specific manu-
als of Islamic law available in translation, for example, the Mukhtasar of Khalil
ibn Ishag, a juristic compendium of the Maliki legal doctrine adhered to by
most Muslim communities in the Maghreb (Libya and Tunisia) and in sub-
Saharan Africa (Mali and Mauritania). From the 1850s on, the French produced
various annotated translations of the Mukhtasar, which were employed sev-
eral decades later by the Italian Court of Appeals in Libya when ruling on cases
of Muslim personal-status law; the French translation of the Mukhtasar later
became an official legal source also in Tripolitania under Italian rule.” That
French justices shared the translations of this legal manual with their Italian
neighbors does not imply that, on matters of jurisprudence, the two colonial
polities followed similar patterns: “unlike the French,” argues Claudia Gazzini,
“the Italians in Libya never embarked on a codification project, because their
previous attempts to do so in earlier enterprises in Eritrea had failed and pos-
sibly also because they lacked the local expertise to do so.””2 This would sug-
gest that, for empires and their colonial polities, the gathering of information
within their own administrative borders amounted to more than simply fol-
lowing the lead of other international actors. In addition, bureaucrats often
referred to authoritative precedents in order to acquire legitimacy in the eyes
of their superiors or the public opinion. The fact that Russians, for instance,
translated the Islamic legal manual that British officials had chosen as a juris-
tic reference for hearing cases involving Muslims in India—al-Hidaya”—
does not mean that the activities of Central Asian jurists were bound to this
text alone,” nor does it prove that Russians ever used this primer (or its

71 F.Renucci, “Le juge et la connaissance du droit indigene. Eléments de comparaison entre
I'Algérie et la Libye aux premiers temps de la colonization.” In Le juge et ['Outremer, vol. 3,
Médée ou les impératifs du choix, ed. B. Durand and E. Gasparini (Lille: Centre d’Histoire
Judiciaire, 2007): 211-26.

72 Gazzini, “When Jurisprudence Becomes Law: How Italian Colonial Judges in Libya Turned
Islamic Law and Customary Practice into Binding Legal Precedent”: 749.

73 On the promotion of this particular text for the codification of Anglo-Muhammadan
law, see R. Travers, Ideology and Empire in Eighteenth-Century India: The British Bengal
(Cambridge: Cambridge University Press, 2007): 123; Giunchi, “The Reinvention of Shari‘a
under the British Raj: In Search of Authenticity and Certainty.”

74  While al-Hidaya was no doubt part of the “traditional” curriculum of Islamic learning
in Central Asian madrasas, there were dozens of Islamic references which, for the local
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translation) for judicial review. In such a fragmented picture of colonial legal
politics, where cause-and-effect relationships are difficult to establish, it is
unclear whether the promotion of one manual affected the output of Islamic
law courts” or simply allowed a stricter interpretation of shari'a by colonial
judges and lawyers.”® To think in terms of global regimes may simply confuse
a picture in which projects of transformation are still far from being clarified.
The history of nineteenth-century Central Asia, one of the most populous
colonies of the Russian empire, is resistant to any such attempt to integrate
it into a history of global legal regimes. When they conquered the Kazakh
steppe, the Russians championed a doctrine of land tenure that was simi-
lar to the terra nullius regime; like the British in Australia, tsarist authorities
claimed that the pastoral groups inhabiting the steppe did not own the land on
which they lived. Though this doctrine was known to have a flimsy basis, it
proved crucial in helping to reform the patterns of land tenure among the
Kazakhs and undermine a class of landowners. In designing a doctrine that
conferred upon Kazakhs and pastoral groups in general only usufruct rights,””

jurists, bore equal weight and relevance. Al-Nugaya, otherwise known as the Mukhtasar
al-wiqaya ft masa’il al-Hidaya written by ‘Ubaydallah b. Mas‘ad Sadr al-Shari‘a al-Thani
(d. 1346) became so popular that its commentary (sharh) was translated into Persian in
early-modern Central Asia; see A. Idrisov, A. Muminov, and M. Szuppe, Manuscrits en
écriture arabe du Musée regional de Nukus (République autonome du Karakalpakstan,
Ouzbékistan). Fonds arabe, persan, turki et karakalpak (Rome: Istituto per I'Oriente
C.A. Nallino, 2007): 108—9.

75  According to Ghislaine Lydon, for example, the Mukhtasar of Khalil ibn Ishaq was the
legal manual most often cited in the Muslim tribunals of Senegal under French rule.
See her “Droit islamique et droits de la femme d’apres les registres du Tribunal Musulman
de Ndar (Saint-Louis du Sénégal).” Canadian Journal of African Studies 41/2 (2007): 298.

76  In Niger, “the preference for codified law among French administrators tended to shift
the legal discourse of the region towards the Maliki law already available as a resource,”
B.M. Cooper, Marriage in Maradi: Gender and Culture in a Hausa Society in Niger, 1900~
1989 (Portsmouth, NH: Heinemann, 1997): 38. According to Benjamin Soares, such pro-
cesses also occurred under colonial rule in present-day Mali: “The Attempt to Reform
Family Law in Mali.” Dwr 49/3-4 (2009): 403.

77  Polozhenie ob upravlenii v stepnykh oblastiakh. In 11. Kraft, Sbornik uzakonenii o kirgi-
zakh stepnykh oblastei (Orenburg: Tip. PN. Zharinova, 1898): 103, 108 (arts. 119-20, 125);
Materialy po kirgizskomu zemlepolzovaniiu. Syr-Dar’inskaia oblast. Aulieatinskii uezd
(Tashkent: Tip. V.M. I'ina, 1915): 54—55; Materialy po kirgizskomu zemlepol’zovaniiu raiona
reki Chu i nizov'ev reki Talasa Cherniaevskogo i Aulieatinskogo uezdov Syr-Dar’inskoi oblasti
(Tashkent: Tip. V.M. II'ina, 1915): 100. See also LW. Campbell, “Settlement Promoted,
Settlement Contested: the Shcherbina Expedition of 1896-1903.” CAS 30/3—4 (2011): 425.
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tsarist officials acted independently by creating their own ethnographic and
administrative knowledge rather than by emulating other colonial polities.

Neither did the land law that tsarist officials introduced in the settled regions
of Russian Central Asia refer to juristic literature circulating in the networks of
the colonial legal regimes. Contrary to the opinion of Ekaterina Pravilova,’® the
statutory laws that nominally secured peasants’ usufruct rights alone were the
product of home-grown Russian Orientalism. Rather than the translation of
the Ottoman Code (Mejelle) and the handbooks by German Orientalists, such
laws reflect a selective reading of Islamic juristic literature and information
gathered in situ from individuals acquainted with the administrative prac-
tices of the khanates that constituted the informational basis of the officials in
power in Turkestan (see Chapter 3).7

The jurisdictional layering that Russians introduced among settled com-
munities in Muslim Central Asia by confirming the office of gadr and retitling
it as “native judge” was not imported from French Algeria. The Russians did
not follow the French in this case, even if the former claimed to be closely
monitoring the latter and occasionally exchanged intelligence.8° It was instead
an institutional arrangement deep-seated in Russian administrative practices,
which was first tested in Crimea and later adopted in the Caucasus.8! None of
the requests addressed by Central Asians to the tsarist authorities on matters
regarding indigenous legal institutions were ever satisfied. On the contrary,
as we shall see in Chapter 2, Russian officials sought the juristic support of
mulftis nearly every time they sought to introduce an institutional innovation,
and such support was generally forthcoming.

78  E. Pravilova, “The Property of Empire. Islamic Law and Russian Agrarian Policy in
Transcaucasia and Turkestan.” Kritika 12/2 (2o11): 361-6.

79  Russian statutory laws refer to the land that belonged to the former Muslim principalities
of Central Asia as amliak land, where amliak is a calque from amlak—a term borrowed
from the administrative jargon of the Bukharan Emirate used to denote “state land” (see
Chapter 3). Had the officials who drafted the statute had in mind the Ottoman Mejelle,
they would have employed other terms (such as miri or arazi-i memleket); see Martha
Mundy and Richard Saumarez Smith, Governing Property, Making the Modern State: Law,
Administration and Production in Ottoman Syria (London: 1.B. Tauris, 2007): passim.

8o P. Werth, “Changing Conceptions of Difference, Assimilation, and Faith in the Volga-
Kama Region, 1740-1870.” In Russian Empire: Space, People, Power, 1700-1930, ed. ]. Burbank,
M. von Hagen, and A. Remnev (Bloomington: Indiana University Press, 2007): 178;
S. Haule, “... us et coutumes adoptees dans nos guerres d'Orient.’ Lexpérience colonial
russe et 'expédition d’Alger.” Cahiers du Monde russe 45/1—2 (2004): 292—320.

81 N.Dingel'shtedt, “Zametki. Sudebnoe preobrazovanie v Turkestane.” ZGUP g (1892): 5.
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3.2 The Imperial Rights Regime

If the global history of law complicates our understanding of nineteenth-
century Central Asia, the imperial background in which the history of the
region is usually accommodated is probably no less complicated. Although
the question of legal diversity has long preoccupied legal historians and stu-
dents of colonial history, it is only recently that people have begun to study
the legal history of the peripheries of the Russian empire and, most notably,
its colonies.82 Only a few studies on Central Asia are available, and their
accounts of the Russian imperial project in indigenous law connect stories of
erratic and cautious accommodation with instances of gradual impact. Robert
Crews sees, in the Russian administration of Islamic law, a way for the colonial
authorities to seek out “continuities with earlier practice”®? and avoid “intro-
ducing institutional innovations that might provoke Muslim resistance.”8*
He argues that Russians emulated their Muslim predecessors (the khans and
amirs)—as the arbiter of religious disputes.8> Though correct in its outlines,
this interpretation obscures important discontinuities with pre-colonial legal
practices in a narrative of static and benevolent inclusion. In particular, Crews
perilously overlooks the fact that Russians did not think in quite the same way
as the khans and that the interactions between Russian colonial authorities
and their subjects were based on the assumption that the legal system that
existed before the conquest was irremediably corrupt. This premise clearly
influenced the idiom in which locals expressed their ideas of justice, as
becomes evident especially if one considers that exchanges among Central
Asians and Russians could not necessarily replicate the same discursive pat-
terns in which communications between Muslim principalities and local com-
munities used to take place. Central Asians could now directly address the
authorities without following that heavily codified notarial etiquette employed
by the scribes in the old days of the khans. Copying templates for warrants,
deeds, and letters—an activity integral to the preservation and transmission
of knowledge in the madrasa—engraved the language of “scribes” (munshis)

82 V. Martin, Law and Custom in the Steppe: The Kazakhs of the Middle Horde and Russian
Colonialism (Richmond, uk: Curzon, 2o01); V.0. Bobrovnikov, Musul'mane Severnogo
Kavkaza: Obychai, pravo, nasilie (Moscow: Vostochnaia Literatura, 2002); A. Jersild,
Orientalism and Empire: North Caucasus Mountain Peoples and the Georgian Frontier
(Montreal: McGill-Queen’s Press, 2002); M. Kemper, Herrschaft, Recht und Islam in
Daghestan: Von den Khanaten und Gemeindebiinden zum gihad-Staat (Wiesbaden:
Harrassowitz, 2005); R.D. Crews, For Prophet and Tsar: Islam and Empire in Russia and
Central Asia (Cambridge, MA: Harvard University Press, 2006).

83  Crews, For Prophet and Tsar: 273.

84  Ibid.: 258.

85  Ibid.: 259.
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with formulae and stock-phrases that kept communication between the khan
and his subjects terse and highly formalized. Such conventionalized literary
practices were less appropriate under the tsarist administration, whose infor-
mation gatherers were eager for detail and color.86 New scripts and tropes®”
were thus provided, which made it easier for locals to cater to Russians’ dis-
taste for indigenous forms of legalism.

Central Asians were aided by a new class of go-betweens, people who, like
most of the native representatives of the colonial administration (the so-called
“living wall”),®8 inhabited a liminal cultural space—not yet like the coloniz-
ers but above the average Muslim population in respect to administrative
knowledge and bureaucratic resourcefulness. Indeed, locals could now hire for
themselves Russian lawyers who were conversant in imperial law. Individuals
such as Anton Glaz were famous in the region for their shrewd maneuvering
between jurisdictions and playing with the legal status of those he assisted.
Representing the interests of one Fayzibai Batibaev for an unpaid debt, Glaz
was about to lose the case when he appealed the ruling issued by a native
court, claiming that his client was a Christian Kazakh and that he was, as a
non-Muslim, subject to the jurisdiction of the imperial courts. When sum-
moned to the provincial chancellery, Fayzibai acknowledged the truth, that he
was a Muslim-born Uzbek (sart) who followed sharia.8° The military officials
who had occasion to observe Glaz’s artful practices concluded that “as he [the
lawyer] was unable to win the case legally]...], he opted for an illegal way to
draw it out to a great length.” Little surprise that, being wary of the challenges
posed by such individuals, military officials discussed whether to allow them
to represent locals in cases to be heard in native courts.%°

There was also a cohort of translators, as depicted vividly in the short story
of Abdulla Qahhor, who played the crucial role of mediator between vari-
ous Central Asian appellants and Russian officials. The colonizers’ defective
knowledge of Central Asian languages and their heavy reliance on the perevod-
chiki (Russ., “translators”) placed a heavy burden on the affairs of the imperial

86 It does not follow, however, that local rulers did not have an equally good reason to want
accurate information about the world they ruled. See P. Sartori, “Seeing like a Khanate:
On Archives, Cultures of Documentation, and 19th-Century Khorezm.” jps 8/2 (2016):
228-57.

87  On British scripts followed by colonial subjects, see Peterson, “Morality Plays.”

88  Morrison, Russian Rule in Samarkand, 1868—1910: A Comparison with British India: 149.

89  Commandant of the Kurama district to the Syr-Daria provincial chancellery, August 1885,
TsGARUz, f. 117, op. 1, d. 4082, 11. 31-310b.

go  Ibid, 1. 30.
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administration.®! Both European observers and locals often seized the occa-
sion to expatiate on translators’ misconduct to complain about the failings
of the colonial bureaucracy, but this might also have functioned as a com-
monplace motif deployed to cater to the tastes of specific audiences that
disliked the idea of imperial rule sitting on the shoulders of indigenes and
would have preferred a more robust bureaucracy intruding into the mundane
affairs of local institutions.? In fact, in the everyday regimen of a scriptural
polity such as the Governorship-General of Turkestan, it is common to find
military officials’ appreciating the aid of their translators. As we shall see in
Chapter 4, their notes in the margins of their translations were often essen-
tial for the military officials to understand the context, often extremely legal-
istic, of the correspondence that they reviewed. This makes it easy to explain
the careers of many such cultural brokers.?? For example, Aleksander Kuhn,%*
the discoverer of the “Archive of the Khans of Khiva,” owed his knowledge
about the courtly culture of the Qunghrat Khanate—and many other things
Khorezmian—to his native assistant and translator, Mirza ‘Abd al-Rahman.
Sifting through hundreds of petitions, one has the impression that many
Russian officials survived the avalanche of paperwork,®> eloquently termed
kantseliarizm by Arendarenko,%¢ thanks to many others like Mirza ‘Abd
al-Rahman who took good care of most of the routine translations from
Chaghatay and Persian to Russian.®”

91 Morrison, Russian Rule in Samarkand, 1868-1910: A Comparison with British India: 148-50.

92 N.S.Lykoshin, “Kazii (Narodnye sud’i): Bytovoi ocherk osedlogo naseleniia Turkestana.” In
Russkii Turkestan: Sbornik 1. Prilozhenie k gazete “Russkii Turkestan” (Tashkent: Tipografiia
“Russkii Turkestan,” 1899): 95—6.

93 One such case was Mirza Radzhab Abduzhabbarov, who spent his whole working life as
translator for the chancellery of the commandant in Jizzakh. He was decorated several
times, including with the order of St. Anne. See his service records (posluzhnoi spisok) in
TsGARUz, f. 117, op. 1, d. 2850, 1I. 31-32.

94  Aleksander Ludvigovich Kuhn, is the Orientalist to whom we owe the “discovery” of the
Archive of the Khans of Khiva during the Russian siege of Khiva in 1873 as well as fine
studies on property relations and fiscal practices in the oasis of Khorezm under the rule
of the Qunghrats. See further A. Azad and O. Yastrebova, “Reflections on an Orientalist:
Aleksandr Kuhn (1840-88), the Man and His Legacy.” 1s 48/5 (2015): 675-94.

95  In his Pol zhizni v Turkestane. Ocherki byta tuzemnogo naseleniia (Petrograd, 1916): 33—4,
38, Nil Lykoshin suggests that the police chiefs (pristavy), for example, were simply over-
whelmed by petitions (6,000-12,000 papers to process per year).

96  G.A. Arendarenko, Dosugi v Turkestane, 1874-1889 (St. Petersburg: Tipografiia
M.M. Stasiulevich, 1889): 174.

97  Some local translators were recruited from among those who attended Russian schools.
See, for example, the file of one Sait Akbergenov, which includes his grades from the
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In addition, indigenous calls for the application of imperial law became
detrimental to the traditional institution of Islam in first place; the annulment
of charitable endowments and the circumvention of the Islamic law of inheri-
tance pursued by the natives are glaring examples. Despite what Crews says,
Muslims in Central Asia seem to have seen the Russian administration less as a
“House of Islam” than as a sorry set of individuals to manipulate as they saw fit.
AsThope to show, Russians did not replace the khans and assume the responsi-
bility for justice in order simply to preserve the institutional setting they found.
They did so because it allowed them to base their view on Muslim justice and
thus shape the way that Muslims understood legality in general.

Alexander Morrison has, in contrast, put greater emphasis on the reform
of the Muslim judiciary and the way this intervention sparked litigiousness
among local communities. Morrison situates his account of this reform in a
broader institutional picture of the colony populated by state representatives
voicing discontent with sharia courts and recommending that their system
be dismantled altogether. By doing so, he seeks to show that, in Central Asia,
the military ruled with a healthy dose of pragmatism and that the Russians
ended up retaining even those legal systems that they profoundly disliked.
Characterizing the policy adopted by Russians in Central Asia, including in
matters of Islamic law, Morrison speaks of “inadvertently benevolent neglect.”98
This interpretation too calls for a corrective. In various realms of Islamic legal
practice, from specious casuistry to routine notary practices, little change may
be immediately visible, but a colonial project to transform Islamic law can
surely be seen to have been in place when, for instance, Russians substituted
legal institutions populated by gadis, trustees, and bailiffs with “native courts”
in which Muslim judges operated either alone or deprived of the crucial con-
tribution of other mediatory agents. If, before the conquest, shari‘a courts were
embedded in an institutional setting—the chancellery (diwan) and the offices
of the trustees (yasawuls, amins, mahrams)—that protected sharia, this did
not remain the case under Russian rule, where gadis and other legal experts
found themselves spending much of their time dodging malicious—and often
unfounded—accusations of bribery and malpractice.??

Pedagogical Institute in Perovsk, 1912, TSGARUz, f. 1-17, op. 1, d. 2059; see also the service
record of Isym Askarov, who completed his studies at the Tashkent gorodskoe uchilishche
(municipal school) in 1912, TSGARUz, f. 1-36, op. 1, d. 6083, 1. 2.

98  Morrison, Russian Rule in Samarkand, 1868-1910: A Comparison with British India: 291.

99  See Chapter 2.
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A strikingly different picture emerges from the work of Virginia Martin on
customary law among the nomads of the steppe. Martin’s main contention
is that Russian lawmakers and administrators were enthusiastic support-
ers of the colonial tenet of the “rule of law,” who believed that the creation
of “civic-mindedness” (grazhdanstvennost’)!°© among the indigenous peo-
ples of the empire rested on the rapprochement (sblizhenie)'°! of an inferior
body of law in local use—“custom” (0bychai)—with the empire’s superior legal
system—"“the law” (zakon). Martin accords particular attention to the civilizing
goal of Russians and the transformation of local legal practices, which should
be achieved without using force to introduce imperial law. Russian lawmak-
ers imagined that, once they came into contact with the tsarist legal system,
the people in their colonies would one day abandon their primitive ways and
embrace the imperial law. Besides stressing the imperial idealistic call to rule
“by example,” Martin also argues that Russians actually promoted a change in
the application of customary law as they involved Central Asians in codifying
their mores. She argues that setting customary laws down in writing implied
changing much of their social significance. However, in emphasizing the much
trumpeted doctrine of rule by example and according attention solely to the
process of legal codification, she overlooks the fact that Russians interfered
directly in the arbitration of disputes among the locals, thereby affirming
their own views on justice. To date, there is no clear attestation of how such
codes were employed in judicial proceedings and how they may have actually
changed the daily practices of the courtroom.102

Contradictions begin to emerge when one couples narratives of continu-
ities and benevolent neglect with Martin’s claim that changes, though slow,
were to be expected in the field of procedural laws, as the empire was applying
pressure for legal change. Jane Burbank, by contrast, blends the antinomies of
conciliatory compromise and profound transformation in a narrative of inclu-
sive state legal pluralism. Her synthesis presents the image of a polity—the

100 Martin, Law and Custom in the Steppe: 4, 43; see also Werth, “Changing Conceptions of
Difference, Assimilation, and Faith in the Volga-Kama Region, 1740-1870”": 170, 184-5.

101 On the concept of sblizhenie, see Morrison, Russian Rule in Samarkand, 1868-1910: A
Comparison with British India: 35, 98, 284.

102 Kazakhs, following a request by the Russians, produced summaries of their rulings to
serve as legal precedents, but such legal compendia were apparently drafted to be read,
understood, and, perhaps, employed by outsiders alone, that is, the Russians. At any
event, there is to date no evidence that Kazakhs resorted to these codes when applying
customary law. I briefly consider this question in my “Murder in Manghishlaq: Notes on
an Instance of Application of Qazaq Customary Law in Khiva.” D1 88/2 (2012): 217-57.
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Muscovite autocracy—that spread its wings over Eurasia and provided ethnic
groups and religious communities with spaces of differentiated jurisprudence.
In her words, “the Russian imperial rights’ regime, founded on the state’s
assignment of rights and duties to differentiated collectivities, created condi-
tions for including even lowly subjects in basic practices of governance. [...]
Russia’s system of ascribed collective rights provided imperial subjects with
a legal framework of connection to the polity, empowered them to engage in
basic social functions under the protection of the law, and enabled them to
decide some matters of local but significant importance with the sanction of
the state.”103

The notion on which Jane Burbank’s thesis of differentiated jurisprudence
is centered is the concept of “custom,” a residual category comprising any body
of laws outside of imperial law and a term that is ubiquitous in the vocabulary
of statutory laws of Russia.l®* The assumption is that the official recognition of
customary laws—that is, indigenous bodies of law—in the Caucasus, Siberia,
and Central Asia secured the existence of a separate collective legal field. In the
Russian imperial vision of a house for all the people who had their own cus-
toms, collectives of differentiated jurisprudence could administer their lives as
they were guarded by the all-encompassing reach of the autocracy. This seems
to have been the great advantage in becoming a citizen of the Russian empire
after all: as soon as the state associated a subject with labels of identification
such as estate (soslovie) and confession, this person would be entered into one
category of citizenship and thereby attached to one jurisprudence collective:
Russian peasants were expected to bring their grievances before the township
courts, as were the indigenous Siberians who enjoyed rights of landholding
according to their customs, and as Muslims in the Caucasus and Central Asia
were left to refer to the gadis.

The history of the Russian empire shows that its formation as a multiple
legal regime is owed in large part to the Realpolitik that guided the expansion
of the polity to the south and the east. Inclusion was a sine qua non for officers
and governors who aimed to establish their rule over non-Orthodox peoples.
To allow the local peoples to manage their own governance and thereby affirm
established legal practices was instrumental in asserting power, extracting
revenues, and keeping the hinterland relatively peaceful.

In Chapter 2, I shall target certain aspects of Burbank’s argument. I con-
tend that this imperial policy was applied only temporarily in Russian Central

103 Burbank, “An Imperial Rights Regime: Law and Citizenship in the Russian Empire”: 400.
104 A revealing parallel is the French treatment of customary law in North Africa; see
J. Scheele, “A Taste for Law: Rule Making in Kabylia (Algeria),” cSSH 50/4 (2008): 895-919.
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Asia. This becomes clear when we examine how the state waded progressively
into the realm of Islamic law. There too it was obliged to sponsor a regime
of legal pluralism. The judicial system was regulated by statutory laws that
reflected confessional distinctions: Russians were to follow the general laws of
the empire, the indigenous settled population was expected to access the legal
services provided by shari‘a courts, and the nomads were to follow the rulings
of the courts of customary law.

Russians did not, however, simply endow Muslims with “self-justice” (samo-
upravlenie). The entire history of the colonization of Central Asia is, in fact,
punctuated by official calls for intervention and reforms. The apex of this trend
was reached in 1913, when a project for the dissolution of the native courts pro-
posed that shari‘a courts be replaced by justices of the peace.°> At that time,
assimilation (assimilatsiia) was the buzzword for those Russians officials who
were unhappy with a pluralistic legal regime.106

I shall not use the paper trail left by the commissions proposing that shari‘a
be dissolved to challenge the argumentation of the imperial legal-rights
regime; after all, the Russians never succeeded in doing away with sharia in
the empire. Instead, I want to draw attention to some of those practices of
legalism that show how the Russian bureaucracy dealt with Islamic law and
tried to change its policies. There were two levels of colonial intervention in
Islamic law in Russian Central Asia. One such level was imposed ex officio, and
itintroduced the first set of changes at the institutional and jurisdictional level.
Russian policy established an asymmetry between the laws of the empire and
Islamic law, first by defining the boundaries of application of shari‘a. Statutory
laws enacted in Turkestan proclaimed that the imperial law courts had exclu-
sive jurisdiction over a wide array of penal and civil cases involving the Muslim
population, consisting principally of crimes against state authorities, Russians,
and the Christian faith. But the imperial law courts were also expected to hear
cases against individuals—murder, abduction, and rape—and to deal with
crimes against the property of individuals, cases of usurpation, arson, raids,
robbery, damage to state property, and forgery of legal documents. These
regulations reduced dramatically the range of authority of sharia courts, as
they were to hear only matters of personal-status law and only a few cases of
penal law, such as theft, assault, and cursing. The issue of jurisdiction became
more important as Muslims learned to operate within different legal arenas

105 Anonymous [Mahmid Khwaja Bihbidi], “Qadi wa bilar haqqinda layiha.” Ayina 5 (1913):
106-8.

106  Proekt uprazdneniia narodnykh sudov v Turkestanskom krae, 1013, TsSGARUz, f. 1-36, op. 1,
d. 6009, 1. 1660Db.
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and to insist that their cases be heard according to imperial law. This also hap-
pened in cases of personal-status law, as in matters of inheritance and disputes
concerning charitable endowments.

Russian intervention in Islamic law was not limited to a contraction of the
jurisdiction of the Islamic judge. Colonial authorities also attempted to change
sharia at the level of procedural laws by stepping directly into the adjudica-
tion of disputes. One crucial such innovation saw the colonizers introduce a
system of judicial review. Under the provisions of this new system, Muslims
were entitled to appeal the judgments of shari‘a courts by addressing their
grievances to the district chancellery (uezdnoe upravlenie). The judgments
would be reviewed by an assembly of Muslim jurists, but the process of revi-
sion would be overseen strictly by Russian bureaucrats. It is in the practice of
legal commentary, paper-pushing between chancelleries, and the exercise of
forensic skepticism that Russians sought to change the meanings of right or
wrong according to Islamic law.

To bring about substantial changes in the administration of justice among
the Muslims of Central Asia meant also to influence Muslims’ view of Islamic
law. This was an enterprise in which the Russians distinguished themselves:
if they accomplished anything, it was to convince Muslims that they could
express their ideas about justice and injustice. The Russians pushed Muslims
hard to do so by letting the local populace know that their stories of gadis’ mal-
practices and court misconduct did matter to the colonial government. The
Russians took seriously any claim of injustice coming from Muslims, in the
hope that an appeal would provide evidence to undermine Islamic law.

Reviewing the activity of Islamic law courts was a matter more of day-to-
day bureaucratic practice than of theorizing from afar. Nor did such practices
always reflect a consistent or clear vision as to what constituted good and bad
shari‘a. Divergences and frictions are therefore visible within the colonial
administration of Turkestan, especially with regard to the future of Islamic
law in the region. However, the practice of reviewing gadis’ judgments inevi-
tably led people to consider the possibility of revoking them and of question-
ing the native judiciary’s competence to adjudicate. It was precisely while
reviewing gadis’ activity that the two main bureaucratic apparatuses of the
administration of the colony went head to head with one another: the district
chancellery sought to affect directly the activity of the sharia courts, while the
provincial chancellery (oblastnoe upravlenie) usually defended the autonomy
of the shari'a courts. It was usually the provincial chancellery and its head,
the military governor, that succeeded in this battle. Substantial hesitation
among officials prevented the final dissolution of the sharia courts, which
a few military governors (of Syr-Darya and Ferghana) considered premature
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(prezhdevremenno), while others (those of Semireche and Samarqand) advo-
cated aloud. Even those officials who avoided the final closure of shari‘a courts
were in favor of radical reforms: indeed, they proposed that military district
(okrug) courts become a judicial level of second instance for appeals involv-
ing Muslim parties.’®” The governors were probably aware that, when military
justices had, in the past, reviewed Muslims’ appeals, they had overturned 95%
of the gadis’ judgments.!°8 This proposal signals that the two governors had
great respect for the experience that Russian officials had accumulated while
reviewing the activity of Islamic law courts up to 1913. In their view, the knowl-
edge that the colonial bureaucrats had accumulated on shari‘a should not have
been allowed to dissipate.

4 Sources

Students of law, colonialism, and the Islamicate world tend to view gadr
courts as the unique site of application of the law, the place where one should
look to find changes (or the lack thereof) in a given legal culture. In choos-
ing the courts as a revealing site of colonial legal domination, however, histo-
rians might reasonably have sought to create a reliable basis of information.
Situations of legal diversity often called for the imposition of state law on alter-
native systems deemed indigenous, the creation (and repeated negotiation)
of jurisdictional boundaries, and the enactment of procedural links between
competing jurisdictions; it is thus perfectly conceivable that one might want
to confer on court cases a particular exemplarity.1°° I do not claim that this is
an entirely misleading approach but that, in focusing so closely on gadr courts,
one risks assuming that gadis exercised a similar monopolistic function in the
exercise of justice in the years before colonization.

As I will show in Chapter 1, the situation in Central Asia during the Russian
conquest was substantially different. It is during that period that we observe a
distinct hierarchy of authority, whereby Muslim principalities concentrated all
jurisdiction in their hands, while gadis worked for them in the humbler capac-
ity of legal advisors. In the first half of the nineteenth century, in the Uzbek
khanates, gadis did not dispense justice autonomously as an independent

107 TsGARUz f. 1-36, op. 1, d. 6009, 1l. 1630b—164; 1690b.

108 Morrison, Russian Rule in Samarkand, 1868-1910: A Comparison with British India: 269.

109 This approach is exemplified throughout Muslim Family Law in Sub-Saharan Africa:
Colonial Legacies and Post-Colonial Challenges, ed. Shamil Jeppie, Ebrahim Moosa, and
Richard Roberts (Amsterdam: Amsterdam University Press, 2010).
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judiciary but heard a case only after receiving instructions from the central
chancellery to which they were expected to report. In such a system, the justice
dispensed by the ruler was more authoritative than that of the gadis, whose
activity might be contested. In the following case, a female victim of assault
appealed first to the district governor (hakim) of Khwaja-Ili (in present-day
Qaraqalpagstan). The governor instructed an attendant to bring the two par-
ties before the gadis of the city. As the defendant admitted the assault, the
judges proceeded to appoint a woman trustee to examine the body of the
claimant and assess the degree of injury. As the examination disclosed vari-
ous instances of harm, the gadis consulted with a mufti, who ruled in favor
of a corporal punishment for the defendant. When the gadis were about to
execute the ruling of the jurist, the defendant questioned the authority of the
jurors and left the hearing. Following is the text of the judicial report [Fig. 1],
in translation:

Let it be known to the pivot of glory, Yasawul-Bashi Aqa, may his power
increase, that a certain woman called Hanifa Bika, from the Shirin mosque
community in [the district of] Khwaja-Ili appealed to the governor and
claimed that her husband, a certain Sadiq, unlawfully assaulted her, caus-
ing injury. [The governor thus instructed] a yasawul to go to [the locality],
find the husband and deliver the two parties to us [the gadis of Khwaja-
1li]. Later, when we questioned the man, he acknowledged the assault;
then we appointed a faithful and pious woman as trustee to examine [the
body of] the aforementioned [claimant], and this trustee informed us
that indeed [Hanifa Bika] showed signs of bodily harm in various parts.
Then, we decided that the [issue] of this woman should be treated as
a judicial case. As we were executing the ruling of the mufti and thus
intended to punish [the defendant] according to shari‘a, he stood up and
said, “No!” and then left [the hearing]. This alone is what occurred before
us; no financial issues [were discussed]. The event was recorded.!©

The dispensation of justice in precolonial Central Asia was thus centered
on a petitioning system that brought the populace together with the royal
court and its representatives on the ground. This suggests that, at least
in Muslim-majority colonies, the people would be perfectly equipped to
address their grievances to the colonial masters, and this is the reason that

110 The report can be dated inductively to the beginning of the twentieth century. TsSGARUz,
f. 11125, op. 1, d. 498, 1. 29.
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the archives of the colonial polities are filled with appeals filed by locals.!!! It
thus becomes clearer that substantive changes in Muslims’ legal consciousness
become more visible and less readily neglected when one looks for them in
the mundane activity of the colonial bureaucracy and of mid-level institutions

111 This disputes the presumption that colonial courts, rather than the bureaucratic appara-

tus of the colony, was where locals filed their grievances; see Merry, “Colonial Law and Its

Uncertainties”: 1068.
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rather than in the registers of shari‘a courts. It is here that experience is more
freely articulated and less constrained by the gadis’ legalese. It is therefore
to such a source basis that I turned to write this study. The sources I use in
this book, however, amount to the output of the colonial administration in its
broadest sense, because the administration included “native” institutions such
as law courts, charitable endowments, schools, and neighborhoods, which left
ample documentation (mostly of a legal nature) in Chaghatay and Persian.
In addition, I draw on sources crafted from the sixteenth to the early nine-
teenth century for comparative purposes. This material is mainly in Arabic and
Persian. I discuss these sources in greater detail in the following chapters.

In this book I have made extensive use of Islamic legal texts such as deeds,
fatwas, judgments, and reports. In doing so, I make no assumption that texts
written in Arabic-script languages are intrinsically more “useful” than those
written in Russian by virtue of their reflecting local writing practices. They are
no doubt crucial to understanding a local system of knowledge, but “indig-
enous” sources are not endowed with greater authenticity than any other texts,
including those written by non-Central Asians. One script hardly makes a text
more or less authentic than do others. Nor, in principle, are there sources that
can speak more authoritatively of the past and those who lived it. In addi-
tion, legal documents, regardless of their language, do not open windows on
the past. Therefore, whenever and wherever possible, I combined sources in
Russian alongside texts in Arabic, Persian, and Chaghatay in an effort to con-
sider together different visions of justice that, in my view, represent the world
of colonial Central Asia.

5 Outline of the Book

This book is both an experiment and a methodological compromise, for it
attends to two tasks at once: by reconstructing the institutional setting, the
legal procedures, and the patterns of consumption of law in the region before
colonization, it attempts to trace changes in Muslim legal consciousness in
Russian Central Asia.

Chapter 1 sets the stage and, in drawing from Pierre Bourdieu, presents
shari‘a as a juridical field, that is, a space in which operated various institutions
and officials, at the center of which stood the royal court of the local khans.
Chapter 2 shows how Russian intervention in the shari‘a juridical field led to
an institutional and discursive overhaul. It is here that I illustrate how Central
Asians interiorized the colonial visions of Islamic law as a despotic system of
justice, acquiesced to the view of gadis as irremediably corrupt, and, by doing
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so, contributed to delegitimizing shari‘a as the sole source of Muslims’ legality.
In this chapter, I also show how Muslims adapted rapidly to the moral reorien-
tations suggested by the Russians. Locals repeatedly became legal players and
thus conversant with the practice of filing lawsuits driven by malice. Chapter 3
offers a thorough reevaluation of the law of property under Russian rule. It
portrays the transition from a regime of usufruct to one of landed property in
which the Islamic vocabulary of property acquired new meanings. As a segue
to a discussion on property relations, Chapter 4 demonstrates that changes
in legal consciousness consisted also of taking legal action against the integ-
rity of Islamic institutions as important for communal forms of organization
as charitable endowments (wagfs). In Chapter 5 I deal with the legal genre of
fatwas. I illustrate that the colonization of the Islamic juridical field was a frag-
mented experience for Muslims and one in which different legal sensibilities
overlapped. By examining the issuance of fatwas in its various bureaucratic
contexts, I will show the coexistence of former and new juristic practices
that led to competing and sometimes contrasting definitions of sharia as a
moral world.



CHAPTER 1

The Islamic Juridical Field in Central Asia,
ca.1785-1918

Introduction

Before the Russian conquest, Central Asian rulers played a central role in the
dispensation of justice according to shari‘a. This phenomenon has long been
overlooked, because studies of dispute resolution in the Islamic world, espe-
cially in Central Asia, tend to assign greater importance to the legists than to
the state—that is, the Muslim ruler and his representatives in court. Students
of Islamic law usually hold that the settlement of disputes in Muslim-majority
areas depended on gadis and hakims who, respectively, adjudicated' and
arbitrated? cases independently or facilitated reconciliation by means of medi-
ation, either judicial or extrajudicial.® In the resulting narrative, the state is
pushed to the margins of jurisprudence.* Every new monograph on the subject
of Islamic law shows that the state provided either a court of second instance,
by offering a magalim appellate system,® or a mechanism of governance

1 J. Schacht, Introduction to Islamic Law (Oxford: Clarendon Press: 1965): 188—98; W.B. Hallag,
The Origins and the Evolution of Islamic Law (Cambridge: Cambridge University Press, 2005):
passim; M. Khalid Masud, R. Peters, and D. Powers, “Qadis and Their Courts: An Historical
Survey.” In Dispensing Justice in Islam: Qadis and Their Judgements, ed. M. Khalid Masud,
R. Peters, and D. Powers (Leiden: Brill, 2006): 1-44. A notable exception to this trend is the
work of Mathieu Tillier; see, e.g, his “Judicial Authority and Qadis’ Autonomy under the
Abbasids.” Al-Masag: Journal of the Medieval Mediterranean 26/2 (2014): 119—31.

2 On arbitrators, see A. Othman, “And Amicable Settlement Is Best: Suli and Dispute
Resolution in Islamic Law.” Arab Law Quarterly 21 (2007): 64—90; W.B. Hallaq, Shart‘a: Theory,
Practice, Transformations (Cambridge: Cambridge University Press, 2009): 159—64.

3 L Tamdogan, “Sulh and the 18th Century Ottoman Courts of Uskiidar and Adana.” 1s 15/1
(2008): 55-83; P. Sartori, “The Evolution of Third-Party Mediation in Shari'a Courts in 19th-
and Early 2o0th-Century Central Asia.” JESHO 54/3 (2011): 311-52.

4 On this approach, see F. Pirie, The Anthropology of Law (Oxford: Oxford University Press,
2013): 97-103.

5 On magzalim, see ].S. Nielsen, Secular Justice in an Islamic State: Magzalim under the Bahri
Mamliks, 662/1264-789/1387 (Leiden: Brill, 1985): 9. On the role of the state in conflict resolu-
tion in the Ottoman period, see Y. Ben-Bassat, Petitioning the Sultan: Protesters and Justice in
Late Ottoman Palestine (London: L.B. Tauris, 2013): 24-8.

© PAOLO SARTORI, 2017 | DOI 10.1163/9789004330900_003
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that affected legal hermeneutics,® by which it ultimately constrained juris-
tic independence.” This narrative creates an artificial opposition between the
Islamic state and shari‘a, an opposition predicated on the notion of Islamic law
as the exclusive preserve of Muslim legists (‘ulama’)—that is, as a self-contained
juristic domain inaccessible to the uninitiated. Materials from nineteenth- and
early-twentieth-century Central Asia call into question this binary interpretive
model, shedding light on an Islamic legal system in which Muslims brought their
affairs to state officials because they had the power to coerce parties to achieve
a settlement and enforce a decision, either formal or informal. A clear sense of
hierarchy rather than a notion of jurisdiction informed Muslims’ choices to take
legal action. Indeed, in the Islamic legal system reflected in the records originat-
ing from local Muslim chancelleries, gadis rarely adjudicated, acting, instead,
primarily as notaries and legal assessors, while responsibility for the resolution
of conflicts fell on the rulers and the governors. Individuals appealing and adju-
dicating did not see two different legal standards (the Islamic state and sharia).
The same personnel resolved all types of problems, and there is little, if any, spe-
cific reference to specialized legal texts. When they adjudicated disputes, gadis
acted mostly at the request of the royal court (ark-i ‘ali/darbar-i ‘aly/dargah-i ‘ali).

Interpreting the legal history of nineteenth-century Central Asia requires
that we avoid assuming that the institutional arrangements and the judicial
systems current elsewhere in the Islamic world were adopted also in this
region, before the establishment of Russian rule. If one keeps, for instance, the
Mamluks or the Ottomans as some kind of Archimedean points to tackle the
history of shari‘a in the modern period, one will regard the Central Asian case
as aberrant. This is not, however, a particularly helpful approach, because it
leads us to believe that there are some stages in the evolution of Islamic law that
are more representative than others and that there are cases that may speak
more authoritatively about what we term shari‘a than other cases regarded as
less integral to the tradition of Islamic law. As the reader will see, there was
little in common between how conflicts were solved in Bukhara under the
Manghits and, say, Ottoman Egypt and Qajar Iran, aside from the obvious com-
monalities in Islamic legalese, that is, in the vocabulary employed mostly by
Muslim jurists.® Although institutions may seem similar at first, a closer look

6 G. Burak, “The Second Formation of Islamic Law: The Post-Mongol Context of the Ottoman
Adoption of a School of Law.” cSsH 55/3 (2013): 579—602.

7 Hallaq, Shart'a: Theory, Practice, Transformations: passim.

8 I owe this idea to F.H. Stewart, “False Friends: Overlapping Terminology in Arab Customary
Law and in Islamic Law.” Paper delivered at the 6th Conference of the International Society
for Islamic Legal Studies, Exeter, 13 July 2009.
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at the administrative practices, the language, and the legal literature employed
suggest that there are fewer similarities than differences. While comparisons
open up interesting possibilities to establish connections and a world of shared
cultural references, they also lead one to confer normative value on one of the
two comparators. If, say, one considers Ottoman agrarian history, practices in
property relations in the Persianate world will always be examined in the light
of the lessons we have learned from studying, say, Anatolia or Syria, thereby
risking our misinterpreting the specific attributes of the Central Asian cases
in hand. My approach here is different. Rather than focusing on reified Islamic
legal institutions as such, I offer an exploration of practices of dispute settle-
ment in a specific region of the Islamicate world. The legal history of nine-
teenth-century Central Asia, a region where, for example, rulers did not avail
themselves of magalim, differed considerably from the histories of Islamic law
in other regions.

While my study is firmly grounded on material originating almost exclu-
sively from southern Central Asia, it also addresses the cumulative experience
of a wider academic enterprise that began more than two centuries ago to
write the history of Islamic law. In assuming that law was a privileged domain
of professional legists, historians of Central Asia commonly echo an assump-
tion integral to the tradition of Islamic legal studies in the West. For obvious
reasons, Central Asia has been relegated to the margins of the discipline. In
what follows I want to suggest that it also offers a stepping stone to rethinking
the way we read (and write) the history of shari‘a in the post-Mongol period,
especially in wider Persianate history. This study is based primarily on sources
from nineteenth- and early-twentieth-century Central Asia. These sources
were produced in the chancelleries of the local Muslim polities before the
Russian conquest and during the period in which the Bukharan emirate and
the Khivan khanate fell under Russian protectorate. Further explorations in
materials from earlier periods will probably show that the legal culture that
I illustrate here existed in the region before the establishment of the three
Uzbek khanates and, perhaps, in other regions of the Islamicate world as well.

Imagining a legal system in which the ruler and his chancery exercise legal
authority and dominate legists, arbitrators, and mediators requires the appli-
cation of an inclusive concept, a spatial metaphor allowing for the inclusion of
a plurality of legal actors. I find one such concept in Pierre Bourdieu’s notion
of “juridical field.” In his understanding, a juridical field “is determined by two
factors: on the one hand, by the specific power relations which give it its struc-
ture and which order the competitive struggles (or, more precisely, the conflicts
over competence) that occur within it; and on the other hand, by the internal
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logic of juridical functioning which constantly constrains the range of possible
actions and, thereby, limits the realm of specifically juridical solutions.”®

This notion is not entirely without problems. Bourdieu conceives of the
juridical field as a system of power relations as well as a discursive space that is
shaped exclusively by individuals who have judicial authority, that is, the legal
experts. In other words, he assumes that nonexperts can be only passive recipi-
ents of legal supply and excludes the possibility that laymen too may partake
in the conflicts over competence and thus affect the quality of legal services.
My employment of the notion of “juridical field” differs from that of Bourdieu.
I believe that people have expectations when they approach legal institutions,
that they make assumptions about their entitlements, and that they thus have
clear ideas about the truth of the claims that they present, originating, as these
do, from the experience and knowledge that they accumulate during their
lives. When I speak of the juridical field, I imagine a space in which the law—
at the level of both imagination and patterned behavior—is the outcome of
the relations between individuals endowed with legal authority and those who
seek redress. The juridical field thus becomes a spatial metaphor to embrace
law and society.

Richard Terdiman, who translated the work of Bourdieu into English, has
noted that the notion of the “juridical field” becomes particularly effective if
we can imagine “a magnet exerting a force upon all those who come within
its range.”© As I argue throughout this chapter, in Central Asia the magnet
may be seen in the royal court, which animated a constellation of legal actors
and judicial venues and pulled its subjects towards the seats of power, that
is, Bukhara, Khiva, and Kokand. When examining behavior, social interactions,
and order in this region before the Russian conquest, we see what might be
termed a shari'a-informed juridical field, in which many turned to the ruler for
redress or approval. This juridical field was a cultural space in which the ruler
was perceived, in accordance with the Perso-Islamicate theory of kingship,
as guarantor of the just application of shari‘a. The Perso-Islamicate theory of
kingship demanded that rulers embody an ideal of Islamic justice (‘adalat)
and be always accessible to the populace. The Orientalist Aleksander Semenov,
who served for several years in the Russian residency in Kagan (a settlement

9 P. Bourdieu, “The Force of Law: Toward a Sociology of the Juridical Field.” HLJ 38 (1986—
87): 816.
10  Ibid.: 806.
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located few kilometers southeast of Bukhara) and therefore had access to the
chancellery of the Bukharan Protectorate!! noted that:

In spite of his [the emir’s] inaccessibility to his people and his vast gov-
erning apparatus consisting of bureaucrats and officials of different
ranks, who, as it would seem, could fulfill their functions independently
within the limits of their competencies, in fact nothing was done with-
out the sanction of the emir. At least, they would account to him nearly
every trivia of ordinary administration and everyday life. [...] For among
the duties of the Emir, as a just and independent ruler, was not only to
ensure the enforcement of punishments, but also the administration of
justice [otpravlenie pravosudiia], the Emir himself received appeals and
hear cases.!?

In applying the concept of an Islamic juridical field, I attempt to move away
from the theory, discussed in the introduction, of “legal pluralism.” Legal
pluralists assume that, while modern states claim for themselves legislative
prerogatives and try to impose normative standards on societies, behavior
reflects the interactions within a semi-autonomous social field and conveys
notions of justice that are often at odds with state law.!® This approach is no
doubt helpful when we study colonial and postcolonial situations and Western
societies where more than one body of law is in effect, jurisdictions are delim-
ited, and formalism is a given. It is less useful when we consider societies in
the past, which either did not fall under the direct control of a state!* or were
ruled by dynasties lacking any legislative powers and that did not distinguish
between various bodies of law (for example, Islamic law vs. customary law)
or different legal doctrines (sing. madhhab). Nineteenth-century Central Asia
presents one such case, because sharia was not the emanation of the legisla-
tive will of the khanates, and the people taking legal action did not seem to

11 B.A.Litvinskii and N.M. Akramov, Aleksandr Aleksandrovich Semenov (nauchno-bibliogra-
ficheskii ocherk) (Moscow: Nauka, 1971): 43—44.

12 A.A.Semenov, Ocherk ustroistva tsentral’nogo administrativnogo upravleniia Bukharskogo
khantsva pozdneishego vremeni (Stalinabad: Izdatel'stvo Akademii Nauk Tadzhikskoi SSR,
1954): 24, 32.

13 F. Pirie, “Legal Autonomy as Political Engagement: The Ladakhi Village in the Wider
World.” LSR 40/1 (2006): 77-103.

14 ] Scheele, “Rightful Measures: Irrigation, Land, and the Shari‘ah in the Algerian Touat.”
In Legalism: Anthropology and History, ed. Paul Dresch and Hannah Skoda (Oxford:
Oxford University Press, 2012): 198.
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have perceived different legal institutions as representing legal diversity. They
did not understand shari‘a in opposition to customary law. The subjects of the
khans could and did shop for different legal forums—that is, they brought their
affairs to different institutions such as the ruler (his court), the governor, the
gadis, or the local notables—but they did not regard such institutional actors
as embodying diverse bodies of law, nor did they seem to regard existing pro-
cedural differences as particularly important in choosing among the existing
legal venues. In spite of different procedural attributes, people perceived such
institutions as representing the totality of the parts that constituted shari‘a.

Legal pluralists may disapprove of my approach, by arguing that I am over-
looking the fact that the legists and the scholars distinguished between sharia
and wrf ‘adat, dastur (“custom”) and ta‘amul, ‘amal (“practice”); that such
distinctions could have informed laymen’s understanding of legal practice;
and that such notions about procedural differences may also have informed
their choices. While I do not want to rule out this possibility, I have used a dif-
ferent methodology in this book. I have employed local legal notions as they
appeared in my sources without projecting on my information any precon-
ceptions about Muslim legal practice. Nothing in my sources suggests that,
in precolonial Central Asia, Muslims navigated the Islamic juridical field by
keeping in mind notions of legal diversity, thereby creating an opposition
between customary norms, local practice, and Islamic law. When appealing to
a local governor, for example, a subject of the khanate might have known that
a governor could resort to violence (siyasat) in order to extort a confession;
equally, this appellant might have been aware that it would have been unlikely
that a gadr would use violence against parties to a dispute. Does this represent
a case of legal diversity? The answer must be “no,” because our sources tell
us that both the governor and the gadi solved disputes according to shari'a
and did not distinguish between, say, the law of governors and that of judges.
Islamic legal sources are “aspirational,” one would say, because they make reso-
lutions to conflicts appear as though they were always achieved in compliance
with sharia, thereby effacing substantial differences. However, rather than
interpreting the aspirational character of Islamic legal sources as an obstacle
to our unveiling a world of assumed legal diversity, I suggest instead that we
reflect on the fact that our sources originate from a juridical field informed by
an inclusive notion of shari'a—a juridical field that could accommodate mul-
tiple legal authorities and institutions, which, as we shall see, often displayed
overlapping jurisdictions and shared many legal functions. If this is what the
available sources indicate, one wonders what would be the interpretive advan-
tage of superimposing upon them a reading that downplays the significance of
such inclusiveness.
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The fact that, in precolonial Central Asia, the local population shopped for
different legal forums actually indicates a situation of multiple jurisdictions
and, therefore, a case of legal pluralism. From this perspective, one would
understand legal pluralism more as a “jurisdictional web” than as interlocking
normative orders.!> This approach is a useful reminder of the complexities and
contradictions of what we usually term “state law”. As we shall see in greater
detail in this chapter, in the 19th century, Central Asian khanates relied on vari-
ous legal institutions to dispense justice. We should, however, be careful not
to conflate jurisdictional plurality with legal diversity, for the two are differ-
ent. Indeed, while in Central Asia Muslim dynasties created a plurality of legal
institutions, such institutions were not substantially diverse because they all
aspired to implement Islamic law.

The process of unpacking the ideological underpinnings of such a juridical
field becomes particularly important as we set out to appreciate the disconti-
nuities and the changes that Central Asian Muslims experienced in the wake
of the Russian conquest. We must look critically at the conceptual repertoire of
studies on law, colonialism, and globalization. It has been argued that, “when
the Russians formed the governor-generalship of Turkestan there between
the 1860s and early 1880s, they encountered Muslim communities [...] who
had long made temporal authorities central actors in the mediation of these
disputes.”® As we shall see, this observation requires further clarification.
Central Asian Muslim subjects did not regard emirs and khans as merely “tem-
poral authorities,” nor did they conceive of shari‘a as a legal system informed
by theology alone. As I hope to show, Central Asian rulers exercised Islamic
judicial authority with little apparent concern for the presumed divine origin
of sharia.

Another idea that has gained some currency is that locals turned to rulers,
hoping “to challenge the judgments of Islamic law court judges.”” This view
too is confusing, because there is little evidence of the use of judicial review
in precolonial Central Asia. In conferring utility on this interpretation, one

15  This approach to the study of legal pluralism has been elaborated in L. Benton, Law and
Colonial Cultures: Legal Regimes in World History: 1400-1900 (Cambridge: Cambridge
University Press, 2002) and L. Benton and R.J. Ross, “Empires and Legal Pluralism:
Jurisdiction, Sovereignty, and Political Imagination in the Early Modern World.”
In Legal Pluralism and Empires, 1500-1850, ed. L. Benton and R.J. Ross (New York: New York
University Press, 2013): 3—7.

16 Crews, For Prophet and Tsar: 250. A similar interpretation has been articulated in Russian
Rule in Samarkand, 1868-1910: A Comparison with British India: 246, where Morrison uses
the expression “secular authorities.”

17 Crews, For Prophet and Tsar: 251.
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lends credit to a colonial cultural construction that considered the royal court
only as a site of appeal. As we shall see, Central Asians usually brought their
cases before the rulers, not just when they intended to complain about gadis’
malpractice.!8

I thus want to take categories such as “state law” or “non-state law” less as
a given than as reflecting modern Western forms of governance. The question
I pose in this chapter is, how can we account for a centralised administration
of shari'a in the region without recourse to the usual interpretative paradigm
of “modernization”? I will propose an answer to this question by arguing that,
in the Central Asian khanates, the administration of shari‘a constituted legal
sovereignty, thus reflecting what we may term a “shari‘a rule of law.” By intro-
ducing the notion of the rule of law, I want to emphasize the lived experience
of law rather than legal theory. The shari‘a rule of law manifests itself less in
the theory of the ruler’s integrity!® than in the commoners’ belief that justice
emanates from the royal court. This is something different from consent or
obedience. I will try to account for the existence of a state of order in which
behavior conforms to the law and forms of legal consciousness are “created by
plebeians’ own encounter with [...] occasional just outcomes.”?°

1 The Islamic Juridical Field in Nineteenth-Century Central Asia

11 Rulers and Judges

We start with a few considerations regarding the institutional arrangements
that made possible the practice of sharia in Central Asia. First of all, the
appointment to legal offices depended, as a general rule, on the sovereign?' and

18 My approach here differs from that in Crews, For Prophet and Tsar: 250, and Morrison,
Russian Rule in Samarkand, 1868-1910: A Comparison with British India: 246.

19  R. Murphey, “Mustafa Safi’s Version of the Kingly Virtues as Presented in His Ziibdet'iil
Tevarih, or Annals of Sultan Ahmed, 1012-1023 A.H./1603-1614 AD” In Frontiers of
Ottoman Studies, ed. C. Imber and K. Kiyotaki (London: I.B. Tauris, 2005): 1:5—24.

20 L. Benton, “Not Just a Concept: Institutions and the ‘Rule of Law.” jAs 68/1 (2009): 119.

21 That appointment to the office of gadi depended on the ruler is a constant feature of
Sunni legal history; see M.I. Calero Secall, “Ruler and Qadis: Their Relationship during
the Nasrid Kingdom.” ILs 7/2 (2000): 235-55. This opened up several issues, among them
that, in Sunni judicial theory, the validity of the judicial activity of judges appointed
by the de facto political power is a sine qua non, even if that power is illegitimate;
see Schacht, Introduction to Islamic Law: 187. In practice, the ruler might rely indirectly
on public opinion to check the qualifications of a candidate; see U. Rebstock, ‘A Qadr’s
Errors.” I1Ls 6/1 (1999): 1-37.
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entailed choosing among a pool of competing candidates. It was customary
during the tenure of the Bukharan emir ‘Abd al-Ahad (1885-1910), for exam-
ple, that appointees to judicial positions were selected from among the off-
spring of Bukharan scholarly families (makhdhim-zadigan), while governors
and waqf'administrators were chosen from among the ruler’s allies (agriba’).22
Nineteenth-century Bukharan jurists looked favorably on the fact that gadis’
investiture (tagallud) depended on the ruler (al-sultan), regardless of whether
the ruler was just, cruel, or infidel.23

Appointments followed established patterns of reciprocity embedded in a
culture of gift exchange. An individual could be rewarded with a designation to
office either for his merits or, more often than not, for his display of loyalty and
generosity to the emir. A local observer of these practices, Hamid Khwaja b.
Baga Khwaja, who was born to a Bukharan family of ‘ulama’, provides an inter-
esting account of the grand celebrations (¢zy) that the local legists organized
in honor of the emir. The rule for such events in Bukhara was that the bigger
a celebration was, the better the chance that the ruler would confer an office
upon its organizer. Hamid Khwaja was proud, for example, that his father, Baqa
Khwaja, the Bukharan chief judge (gadr kalan), could organize one such tiy for
the emir ‘Abd al-Ahad that lasted more than a month.24 Hamid Khwaja illus-
trates with humor how his father’s acolytes, especially the mullahs, joined the
event “to inspect the service at the celebrations” (ba-tity mutarassid-i khidhmat
shudand). This is, no doubt, the author’s ironic twist alerting us to the scholars’
obsequiousness towards the chief judge. Hamid Khwaja took particular pains
to explain that all the mullahs attended the event in the hope of royal favor:
“nobody knows if the [benevolent] eye of the emir falls [on someone] and sat-
isfies [his] wish [for appointments]” (mabada ki chashm-i amir aftada pursish
hal kunad), he tells us.25 And the shrewdest among these celebrations’ attend-
ees could necessarily capitalize a lot: Hamid Khwaja noted that some of his

22 Hamid Khwaja, Tanzil al-imthal fi dhikr bayan al-ahwal, ms Tashkent, TsVRUz, no. 602:
254b.

23 The opinion is to be found in a Bukharan legal miscellany titled Majmi‘a wa ta’rikh-i
Mulla-zada, ms Tashkent, TsVRUz, no. 9767: fol. 37b. This opinion quotes a fifteenth-
century juristic authority, saying “The judicial investiture from an equitable and despotic
ruler is licit. But his [the judge’s] equitable nature must be manifest” (taglid-i gada az
sultan-i ‘adil wa jabir j@’iz ast amma az ‘adil-i khwud zahir ast), Ikhtiyar al-Din b. Ghiyath
al-Din al-Husayni, Mukhtar al-ikhtiyar ‘ala al-madhhab al-mukhtar. ms Tahskent, TsVRUz,
no. 5438: fols. 13b; Ms Bodleian, Frazer 239: fols. 4b—5a. The Mukhtar al-ikhtiyar devotes
an entire section to appointment (taqlid) to and removal (‘azl) from the office of gadr.

24  Hamid Khwaja, Tanzil al-imthal fi dhikr bayan al-ahwal: 255b.

25  Ibid.
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sharp-elbowed contemporaries benefited much more than he did. While
the chief judge received from the emir a courier and a golden stirrup, our
author could amass nothing more than a robe of honor.26 Little wonder that
some, by entering the emir’s inner circle and organizing ever larger celebra-
tions, managed to secure appointment to the most celebrated judicial posi-
tion. This was the story, for instance, of Mulla Burhan al-Din. This man was
ra’is (“chief, market inspector”) of Bukhara from 1900 until 1910, when he
was accused of having instigated Sunni-Shii clashes in the city.2” He then
fell into disgrace and was demoted to the office of judge in the southwestern
province of Chahar Jay (present-day Charjuy, in Turkmenistan).28 By exploit-
ing his friendship with the emirate’s “treasurer” (khazinachi), he secured
permission from the emir in 1913 to hold a new celebration including more
invitees,?® the cost of which, interestingly, would be borne by the chief judge,
Baga Khwaja. The outcome of this display of extravagance proved success-
ful: Mulla Burhan al-Din was sent back to Bukhara on account of his skills in
squandering the emir’s money.3° Indeed, Hamid Khwaja sardonically reports
that his father alarmed another Bukharan legist, saying, “With this feast
Mulla Burhan al-Din is going to eat either my head or yours! Unfortunately,
in the following days it became manifest that he was appointed chief judge.”3!
Mulla Burhan al-Din’s appointment to chief judge brought about the demotion
of Baga Khwaja to the rank of shaykh al-Islam, which was, at that time, only an
honorary office.

One should, of course, situate this disparaging account offered by Hamid
Khwaja in the latter’s personal history—that is, the history of someone who,
like others in the emirate,32 attempted unsuccessfully to get hold of an admin-
istrative post. As we shall see later, such positions provided for a stable income
stream, not only because they often involved prebends of various sort (as well

26  Ibid.: 256b—257a.

27  This episode is recounted briefly in The Personal History of a Bukharan Intellectual. The
Diary of Muhammad Sharif Sadr-i Ziya, trans. R. Shukurov and ed. E. Allworth (Leiden:
Brill, 2004): 299. For more on Sunni- Shi‘ clashes, see A. Khalid, “Society and Politics in
Bukhara, 1868-1920." cAs 19/3—4 (2000): 367—96.

28  The Personal History of a Bukharan Intellectual: 257.

29  Hamid Khwaja, Tanzil al-imthal fi dhikr bayan al-ahwal: fol. 257a.

30  Ibid.: 257b—258a. This episode is recounted briefly in The Personal History of a Bukharan
Intellectual: 299.

31 Hamid Khwaja, Tanzil al-imthal fi dhikr bayan al-ahwal: fol. 258a.

32 For another (unedifying and far less detailed) story of repeated attempts to climb the
ladder of the judicial hierarchy, see Mir Sayyid Muhy1 al-Din b. Mir Sayyid Habibullah
Fathabadi, Khatirat, ms Tashkent, TsVRUz, no. 328/1v.



50 CHAPTER 1

as estates and fiscal privileges) but also because of the gifts (tartiq/pish-kash)
that appointees received in exchange for their services. Little surprise that
most local scholars longed to be appointed to such a position. In fact, the last
decades of Manghit rule over Bukhara saw a strong outburst of factionalism
between two groups of scholars, referred to in the local lore as “mountain-
eers” and “the urbanized” (kuhistani/khatlani and tumani) according to their
place of origin, who competed with each other for supreme authority and
for a monopoly on the money-making possibilities of offices.33 There is little
doubt that the alternate fortunes of this or that scholar reflected personal ties
to the emir as well as the latter’s strategies.3* Hamid Khwaja was—together
with other individuals of distinguished pedigree such as Sadr-i Diya, whom
we shall encounter later—among those who had often to endure the ruler’s
changing will.

The person and office of ruler played an important role also in the ritual
whereby powers were conferred upon judicial appointees. The conferral
of powers to a judicial post usually occurred according to a strongly ritual-
ized protocol in which officeholders were entrusted with a diploma (yarliq/
manshiir) in front of other court attendants. While all these records share a
formulaic nature, they show the extent to which ruling houses defined the
jurisdiction as well as the specific duties of its judicial personnel. The royal
courts not only determined the fees that judges could charge their clients,
but they could also, at times, confer on the new appointees particular pow-
ers. If gadis, for example, could enforce retaliation or other punitive offenses,
it would be made explicit in the diploma of appointment. It did not follow,
however, that gadis always enjoyed such powers. Indeed, the reader will not
find the same attributes among those enumerated in other diplomas issued for
the post of judge (see Appendix 1). Making explicit specific judicial attributes
was probably a response to social circumstances and fluctuations in judges’
authority in a given locale. We shall see later that, in their areas of jurisdiction,
legists often encountered resistance to their judicial functions, and the official
endorsement of the royal court may thus have proved necessary in order to
secure obedience.

33 The first to offer a clear, if brief, account of this struggle was S.A. Dudoignon, “Les ‘tribu-
lations’ du juge Ziya. Histoire et mémoire du clientélisme politique & Boukhara (1868—
1929).” AHSS 59/5-6 (2004): 1095-135.

34  This is clearly exemplified by the various accounts of appointment and dismissal of judi-
cial officials in The Personal History of a Bukharan Intellectual: passim.
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Appointment as judge consisted, above all, in the ceremonial conferral of
these diplomas. The new officeholder would kiss the diploma of appointment,
rub it on his eyes, and then stick it in his turban.3> The physical attributes of
such records suggest that they were designed for display. More often than not,
especially in cases of appointment to judicial posts in important urban con-
texts, diplomas were partially adorned with illuminated lettering and stamped
with the seals of the ruler (see Fig. 2).

During this public performance the attendants prayed for the wellbe-
ing of the ruler, and the people could meet the newly appointed legist.
The subjects were thus, in general, probably fully aware of changes in legal
offices, and such appointments were probably perceived by the populace
as reflective of a political statement and the reconfiguring of new power
relations: this judge is the man close to the ruler, not the one who has been
removed from office. Sources tell us that jurists in disfavor were more likely
to be packed off to the less attractive areas, such as the Turkmen steppe,
than to Bukhara. The famous Muhammad Sharif-Jan Makhdam, alias Sadr-i
Diya’ (1867-1932)—himself a jurist born into a family of Ersari Turkmens
that had fled from the Charjuy province to Bukhara and there found its
fortunes36—refers to the appointment to the post of chief judge of Mulla
Sadr al-Din b. Bayda, a mullah from the mountainous region of Kulab
(in present-day Tajikistan, hence his nisba Khatlani, “mountaineer”).3” This

35  Qadi Muhammad Wafa Karminagi, Tuhfat al-khani, Ms Tashkent, TsVRUz, no. 16: fol. 264b
(inayat-nama-yi shahriyar-ra bar sar-i i nishanda). My thanks to Andreas Wilde for this
reference. It was the parvanachi—yet another among various administrative figures
whom we could term “chamberlain"—who usually stuck the diploma in the new appoin-
tee’s turban; see N.V. Khanykov, Opisanie Bukharskogo Khanstva (St. Petersburg: Tip.
Imperatorskoi Akademii Nauk, 1843): 185. See also Sadr al-Din ‘Ayni, Bukhara ingilabining
ta’rikhi, ed. S. Shimada and S. Tosheva (Tokyo: Dept. of Islamic Area Studies, Center for
Evolving Humanities, Graduate School of Humanities and Sociology, University of Tokyo,
2010): 22 (amirning yarlighint bashigha suqub). Sticking a diploma in the appointee’s
turban applied to several officeholders, tax collectors (amlakdar) included; see TsGARUz,
f. 1-126, op. 1, d. 746, 1. 83.

36 [Sadr-i Diya’], Tarjuma-yi ahwal-i Qadi Abd al-Shakir, ms Tashkent, TsVRUz, no. 1304/1v:
fol. 98b.

37  Formore on this person and the impact his appointment is presumed to have had on the
office of chief justice in the cultural environment of Bukhara, see The Personal History of
a Bukharan Intellectual: 105 fn. 81.
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FIGURE 2 Diploma of appointment to the position of senior jurist for the military
(sudar/a‘lam-i ‘askari) issued by Muhammad Rahim Khan, Bukhara,
1172/1758-9. TSGARUE, f. R-2678, op. 2, d. 177, unnumbered folio.
COURTESY OF THE CENTRAL STATE ARCHIVE OF UZBEKISTAN
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appointment was followed by the subsequent removal of eighteen officials
(including his father) from other legal posts and their reappointment to
judicial positions in the countryside (az Bukhara ba wilayat wa tumanat gadi
kunanida).3® The account of Sadr-i Diya’ indicates how such dismissals were
often loaded with political meaning for networks of scholars in the emirate.
Sadr-i Diya’ also glosses at length the decision as one affecting directly the way
in which justice was dispensed and even how law was taught in the institutes
of higher learning.3°

In addition to conferring powers on candidates for the post of gady, the ruler
stood atop the judicial hierarchy. In the wake of a homicide case, for instance,
Qadi ‘Abd al-Shakuar (1817/8-1889),40 the father of Sadr-i Diya’, informed Emir
Mugzaffar al-Din (r. 1860—86) of his decision to proceed with a sentence of
retaliation (gisas), which consisted of the corporal punishment of the mur-
derer. Before approving the decision, the cautious emir submitted it to the
chief judge in Bukhara, Qad1 ‘Abd al-Shakar’s archenemy, the aforementioned
Sadr al-Din. The two gadis stood in a hierarchical relation: the chief judge had
the monopoly over homicide cases.*! The gadi kalan quashed the ruling of
retaliation and recommended that his sovereign order the payment of blood
money (diyat). Notified of this decision, Qadi ‘Abd al-Shakiir vehemently pro-
tested and rallied other jurists in the city. Two rulings on the same case were
now brought before the emir: persuaded by the urban judicial community, the
ruler rejected the sentence of compensation and upheld that for retaliation.
Once he received the confirmation from Bukhara, the judge in the countryside
was happy to enforce a legal order according to shari'a.*? If law is about choos-
ing between right or wrong, however, we should also note that, in several cases,
it was the ruler, not the gadi, who ultimately imposed the judgment. Such
cases may well have involved disputes on more mundane affairs than homi-
cide cases, such as those involving property rights and fiscal privileges. It was
common, for example, for Bukharan rulers at the beginning of the nineteenth
century to issue rulings (hAukm-i ‘ali) conferring on someone ownership rights

38  Tarjuma-yi ahwal-i Qadi Abd al-Shakur: fol. 101a—b.

39  Ibid.: fol. 101b.

40 The Personal History of a Bukharan Intellectual: 85 fn. 5.
41 See AppendixI.

42 Tarjuma-yi ahwal-i Qadi Abd al-Shakur: fol. 102a—b.
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over a certain amount of land after court attendants had carried out inquiries
into disputes.*3

1.2 Appealing to the Royal Court (‘ard)

It is conventionally assumed that the job of gadis was always to adjudicate dis-
putes, but surprisingly few sources provide information about the exact nature
of their responsibilities. Starting in the early Soviet period, a vast number of
Islamic legal records stemming from the post-Timurid period has been pub-
lished or described in catalogues. To date, however, records illustrating the pro-
cess of adjudication and delivery of a ruling (Aukm) are extraordinarily rare.*+
In Central Asian Islamic legalese, such records are called sijill, and they serve
a specific documentary purpose. They were usually issued to the parties to a
dispute and were treated as a written attestation of the outcome of a litigation
and the entitlements that the latter generated.*> Thus, in nineteenth-century
Central Asia the understanding of the word sijill was closer to that of the term
used under the Mamluks, and it should not be conflated with the Ottoman

43 Mirza Sadiq Munshi Jandari, Munsha’at wa manshuarat, Ms Tashkent, TsVRUz, no. 299:
fol. 124a.

44  Only two specimens of such legal texts have been published so far, though more are
known to have existed and have been occasionally catalogued; see Samarkandskie doku-
menty XV-XVI wv. (0 vladeniiakh Khodzhi Akhrara v Srednei Azii i Afganistane), ed. O.D.
Chekhovich (Moscow: Nauka, 1974): docs. 14 and 15, 303-10. I have located similar texts
in TsGARUg, f. 1-125, op. 1, d. 602, Il. 1-10b and TsVRUz, Khiva qozilik khujjatlari (Aklia
Aliakbarova’s collection), doc. 16a, 71, 583, 645, 675, 685. The latter were described briefly,
under the same numeration, in Katalog Khivinskikh kaziiskikh dokumentov (XIX-nach.
XX vv.), ed. A. Urunbaev et al. (Tashkent and Tokyo: Department of Islamic Area Studies,
2001).

45  Ol'ga Chekhovich renders sijill as “deed of attestation’ (podtverzhdaiushchii dokument)
in Samarkandskie dokumenty XV-XVI wv. (O vladeniiakh Khodzhi Akhrara v Srednei Azii
i Afganistane): 305. The term sijill is also to be found among the stipulations of endow-
ment deeds (sing., waqfiya or waqf-nama). The term refers to a document attached to
endowment deeds as a result of a fictitious claim for the recovery of property that the
endower filed against the endowment. Thus, such a document too functions as a writ-
ten attestation of the outcome of a dispute. On such fictitious claims and stipulations of
Central Asian endowment deeds, see K. Isogay, “A Commentary on the Closing Formula
in the Central Asian Waqf Documents.” In Persian Documents, ed. N. Kondo (London:
RoutledgeCurzon, 2003): 3-12. See also Bukharskii vakf XIII v. Faksimile. Izdanie teksta,
perevod s arabskogo i persidskogo, vvedenie i kommentarii A.K. Arendsa, A.B. Khalidova,
0.A. Chekhovich (Moscow: Nauka, 1979): 24, where it is glossed as “deed of official confir-
mation’ (akt ofitsial’nogo utverzhdeniia) and M.E. Subtelny, Timurids in Transition: Turko-
Persian Politics and Acculturation in Medieval Iran (Leiden: Brill, 2007): 150, where it is
translated as “endorsement.”
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usage as “qadi register”.#6 Indeed, Central Asian gadis did not keep registers
before colonization—or, at least, not a single register from a period preceding
the Russian conquest is known to have survived.#”

Sijills appear infrequently, and, when they do, it is usually in private collec-
tions. For some reason, they pertain most often to cases involving animal theft.
The fact that gadis in the nineteenth century apparently issued sijills only
within a narrow range of circumstances seems to reflect the restriction of the
judicial powers of gadis’ under the rule of the three Uzbek khanates that were
established at the end of the eighteenth century. The extent to which their
powers became limited in this period becomes apparent by comparing fif-
teenth- and sixteenth-century Central Asia Islamic notary manuals with those
written in the nineteenth century.*® While the former point to the fact that a
substantial share of gadis’s output consisted of sijills, the latter clearly indicate
that sijills were requested only in cases of animal theft. Notary manuals show

46  The Central Asian sijill did not include the witnessed record of the contents of a claim
as in earlier periods, but only the ruling; cf. W.B. Hallaq, “The Qadi’s Diwan (Sijill) before
the Ottomans.” Bsoas 61/3 (1998): 420; M.K. Masud, R. Peters, and D.S. Powers, “Qadis
and Their Courts: An Historical Survey”: 21. For an insightful discussion of record-keeping
practices of Ottoman gadis, see G. Burak, “Evidentiary Truth Claims, Imperial Registers,
and the Ottoman Archive: Contending Legal Views of Archival and Record-Keeping
Practices in Ottoman Greater Syria (Seventeenth—Nineteenth Centuries).” BsoAs 79/2
(2016): 233-54.

47  We know of four gadi registers that were produced in Khiva between 1893 and 1912, that
is, during the period of the Russian protectorate. Their composition, however, was prob-
ably prompted by new bureaucratic norms introduced by the Russians, which regulated
record-keeping practices and would facilitate communication between the Khivan chan-
cellery and the governor of the Amu-Darya Department based in Petroaleksandrovsk;
see A. Shaikhova, “O Khivinskoi kaziiskoi knige iz fondov Instituta vostokovedeniia An
UzSSR” oNU 6/8 (1982): 53—57. Catalogues of Central Asian Islamic legal documents
usually render sgjill as “register,” which is misleading. See A. Urunbaev, G. Dzhuraeva,
and S. Gulomov, Katalog sredneaziatskikh zhalovannykh gramot iz fonda Instituta vosto-
kovedeniia im. Abu Raikhana Beruni Akademii Nauk Respubliki Uzbekistan (Halle/Saale:
Orientwissenschaftliches Zentrum der Martin-Luther-Universitit Halle-Wittenberg,
2007): doc. 18, 22, 23, 68, 69; T. Welsford and N. Tashev, A Catalogue of Arabic-Script
Documents from the Samargand Museum (Samarkand and Istanbul: 11¢AS, 2012): docs.
422, 423.

48  For an important specimen of a fifteenth-century Islamic notary manual, see Ikhtiyar
al-Din b. Ghiyath al-Din al-Husayni, Mukhtar al-ikhtiyar ‘ala al-madhhab al-mukhtar,
Ms Bodleian, Frazer 235: fol. 16a and passim. For early sixteenth-century material, see
‘Ali b. Muhammad-Ali b. ‘Ali b. Mahmuad al-Mukhtari al-Khwarazmi al-Kubrawi,
al-Jawami‘al-‘aliya fi al-watha@’iq al-shar tya wa al-sijillat al-mar tya, Ms Tashkent, TsVRUz,
no. 9138. On this manuscript and its author, see Subtelny, Timurids in Transition: 222.
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that gadis crafted only two types of sijills. One such document (pusht-i mahdar
Sijill* [sijill-i ashtar, asb wa murakkab®® /wathiqa-yi khatt-i sijill-asb®') was given
to claimants to solemnize the recovery of their property.5? The respondents,
too, had a potential interest in receiving a sjill in order to be able to claim
later the restitution of the money from the individual who had sold him the
stolen animal. This type of sjill was called gahqgari.5® That juristic manuals
lithographed in Bukhara included these two types of sijills only>* is further evi-
dence of the fact that, in the nineteenth century, gadis probably issued rulings
mostly on such cases. Does this mean that gadis heard only cases involving ani-
mal theft? Or that animal theft was the most common among the cases heard
by gadis? There is no way to answer these questions, but the fact that notary
manuals did not include the templates for other types of rulings suggests that

49  Majmi‘a-yi wath@iq wa murasalat, Ms Tashkent, TsVRUz, no. 8958: fol. 15a-b (early
twentieth century). The expression pusht-i mahdar sijill refers to the fact that a plain-
tiff could acquire a sijill notarized on the verso side of a protocol of claim. For one such
common practice, see TsGARUz, f. R-2678, op. 2, d. 90, 1. 1-10b, which refers to a case of
recovery of property consisting of one horse by a certain Muhammad Sa‘id Khwaja in
Nasaf (present-day Qarshi) in 1884.

50  Munsha‘at-i Mirza Bahadir Khwaja b. Husayn Khwaja Pirmasti, Ms Tashkent, TsVRUz,
no. 2667: fol. 86b—87a (early twentieth century).

51 Watha’iq-i mutafarraqa, Mms Tashkent, TsVRUz, no. 6057/1: fol. 5a (mid-nineteenth cen-
tury); Watha’iq, Ms Tashkent, TsVRUz, no. 4594/11: fol. 44a-b (late nineteenth century);
Watha’iq, Mms Tashkent, TsVRUz, no. 8o72: fol. 1b. For the Chaghatay translation of a
model document (sijill khatt nuskhasi), see Majmu'‘a-yi watha’iq, Ms Tashkent, TsVRUz
7799: fol. 53a—55a (early twentieth century, Khazarasp, Khorezm oasis).

52  Ihave discussed the stipulations of such documentary forms in “The Birth of a Custom:
Nomads, Shari‘a Courts and Established Practices in the Tashkent Province, ca. 1868—
1919.” 1LS 18/4 (2011): 319.

53  Majmu‘a-yi wath@iq wa murasalat, Ms Tashkent, TsVRUz, no. 8958: fol. 15b (here
wathiqa-yi gahqari); Munsha’at-i Mirza Bahadir Khwaja b. Husayn Khwaja Pirmasti, MS
Tashkent, TsVRUz, no. 2667: fol. 87b (here sjill-i qahqara-yi asb wa ashtar wa murakkab);
Watha@iq-i mutafarraqa, ms Tashkent, TsVRUz, no. 6057/1: fol. 5b (here wathiga-yi khatt-i
sijill); Watha’iq, ms Tashkent, TsVRUz, no. 4594/11, fol. 44b—45a (here wathiqa-yi qahqart);
idem, in Watha@ig, ms Tashkent, TsVRUz, no. 8072, fol. 5a; Formuliarnik iuridicheskikh
dokumentatsii XX v. na tadzhikskom iazyke, arabskim grafikom [1910 g.], TsSGARUz, R-2678,
op. 2, d. 244, 1. 10a (here sijill-i gahqari). See the Chaghatay translation of the same type
of document (khatt-i gahqarining nuskhast) in Majmu‘a-yi watha’iq, Ms Tashkent, TsVRUz
7799, fol. 56b—58b.

54  Nagzrallah Bay b. Qayil Bay and Mulla Sultan b. Mulla Sabir, Jung-i fatawa wa mahdarat
(Bukhara: 1325/1907-8): 473—474 (here, respectively, sijill-i awwal and sijill-qahqari).
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gadis did not need to keep sight of such templates because they issued most
probably such records only rarely.55

Without the vested interests of the disputants, where else could one find
traces of the judicial activities of the gadis? Most of the records that are usually
termed “gadi documents” are actually texts that belong to private collections.
Parties to disputes did not acquire texts reflecting the process of adjudication,
unless they might prove useful for the substantiation of some future claim.
If we exclude the few sijills I mentioned, evidence of shari‘a courts resolving
disputes would be feeble at best. Indeed, the limitations to gadis’ judicial pow-
ers become even more apparent when one realizes that their actual role in
conflict resolution amounted mostly to the notarization of amicable settle-
ments (sulh).> More often than not, settlements were reached with the media-
tion of a third party, usually local notables, who decided also the stipulations
of the agreements.

If gadis and other judicial personnel left behind little evidence of judicial
activities, it probably means that we have to look beyond the judges for attes-
tations of instances of conflict resolution and records of the implementation
of sharia.

From the end of the eighteenth century, we begin to find evidence of a pro-
cess of bureaucratization and centralization of the Islamic legal system. The
Manghit ruler Shah Murad (r. 1785-1800) appears to have been the first ruler to
set this process in motion. The richest account of such “legal reforms” comes
from a Bukharan court chronicler, Mirza ‘Abd al-Azim Sami. In his “Royal
Gift,” a chronicle with which he intended to exalt the accomplishments of the
Manghit dynasty, Sami wrote:

The royal court [bar-i mulukana-yi dawlat], which had been maintained
since the times of Chingiz Khan, was dissolved; in lieu thereof, he [the

55  TsVRUz Khiva qozilik khujjatlari (Aklia Aliakbarova’s collection), docs. 16a 71, 583, 645, 675,
685 refer to disputes over property rights on land and water that occurred in Khorezm in
the second half of the nineteenth and early twentieth century.

56  Indeed, there are many certificates of acquittal (ibr@’) in such private collections. These
records too may refer to the outcome of a dispute. When parties agreed on a settlement,
sharta courts usually notarized certificates that solemnized the stipulations of the ami-
cable settlement, but we also encounter the opposite case. That is, certificates of acquit-
tal could be produced following conflicts that were settled outside of the court; see my
“Murder in Manghishlaq: Notes on an Instance of Application of Qazaq Customary Law
in Khiva.” p1 88/2 (2012): 217-57. We also observe cases in which such records were pur-
posely crafted in the absence of disputes, in order to deter adversaries from taking legal
action.
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emir] established the tribunal of justice [mahkama-yi ‘adalat]. Forming
an assembly along with forty ulama’, he heard the petitions of the people
[‘arayid-i mardum ra pursida] and, in the presence of the scholars, made
decisions according to the religious law. Holding this assembly mostly on
Fridays and Mondays, he gave no credence to the word of the claimant
until the defendant appeared [ta mudda‘a ‘alayh hadir nashawad gawl-i
mudda‘ ra itibar nakardr). There was no help for anyone to escape the
justice of his tribunal: the mean and the noble, chiefs and poor people,
all were equal before this rule. Even the [most miserable] servant could
drag his master before this court of justice [banda mi tawanist khwaja-yi
khwud ra dar mahkama-yi ‘adalat ba murafa‘a kashad).>

We learn from this stylized representation that Shah Murad presided over a
tribunal of justice in which people filed their claims by means of petitions.
It might be objected that this excerpt is reminiscent of the mirror-for-princes
genre. It is true that works belonging to this genre conventionally cite “justice”
(‘adalat) as the attribute that Muslim rulers should possess in order to govern
the country and ensure stability;>® Central Asian works are no exception in this
respect. Several sources from that period praise the reign of Shah Murad as one
under which shari‘a prospered,®® but I see little reason to consider mirrors for
princes, treatises on kingship in general, and court historiography as sources
providing only models, unreflective of social reality.6? If these genres insist that
the rulershould possessthe attributes of the just person, it was precisely because
it was common knowledge that a ruler should hear cases and be involved in the

57  Mirza ‘Abd al-Azim Bastani [Sami], Tuhfa-yi shahi, ed. N. Jalali (Tehran: Anjuman-i Athar
wa Mafahir-i Farhangi, 1388sh/2010): 53.

58  A.S. Lambton, “Justice in the Medieval Persian Theory of Government.” Studia Islamica
5 (1956): 91-19; eadem, “Islamic Mirror for Princes.” In Atti del covegno internazionale sul
tema, La Persia nel Medioevo (Roma, 31 marzo—-5 aprile 1970) (Rome: Accademia Nazionale
dei Lincei, 1971): 419—42; M.E. Subtelny, “A Late Medieval Persian Summa on Ethic:
Kashifi's Akhlag-i Muhsini.” 1s 36/4 (2003): 601-14.

59  O.D. Chekhovich, ‘K istorii Uzbekistana v XVIII v In Trudy Instituta Vostokovedeniia 3
(1954): 62; A. von Kiigelgen, Die Legitimierung der mittelasiatischen Mangitendynastie in
den Werken ihrer Historiker, 18.-19. Jahrhundert (Istanbul: Ergon, 2002): 285.

60  Iam here taking a position that differs from R.P. Mottahedeh, Loyalty and Leadership in
an Early Islamic Society, 2d ed. (London and New York: LB. Tauris, 2001): ix. For a posi-
tion close to mine, see Y. Karev, “From Tents to City. The Royal Court of the Western
Qarakhanids between Bukhara and Samarqand.” In Turko-Mongol Rulers, Cities and City
Life, ed. D. Durand-Guédy (Leiden: Brill, 2013): 124.
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adjudication of disputes:®! “If we do not appeal to the ruler [in cases regarding]
blood money, water [rights, cases of] injustice, and other matters, then what is
the emir good for?,” wrote the nineteenth-century Bukharan polymath Ahmad
Danish in reflecting on the duties of the Manghit emirs.52

The passage I quoted from Sami suggests that, before Manghit rule, the royal
courts of Transoxiana provided some kind of legal service; to represent the lat-
ter as a survival of Chinggisid political tradition, however, is obviously an autho-
rial action taken by Sami to sketch pre-Manghit legal practices in disparaging
terms in order to magnify his master. It is also be possible that Shah Murad was
not the great innovator that Sami wants us to think. There are several prec-
edents in the early-modern history of the Persianate world in which people
could bring their complaints to the royal courts of Muslim principalities, such
as those of Shah ‘Abbas (r. 1588-1629)¢2 and Sultan Husayn Bayqara in Herat
(r. 1469-1506).64

But nineteenth-century sources allow us to describe more than mere com-
positional conventions on men of government inhabiting the ideal type of the
just ruler. Local chronicles, for example, offer vivid accounts of Central Asian
rulers touring their domains to hear the grievances of their subjects—the dis-
pensation of justice by peripatetic rulers:

During the entire expedition his majesty entertained himself with vari-
ous kinds of falconry and hunting and, at the same time, would inquire

61 M. Alam, “Shari‘a and Governance in the Indo-Islamic Context” In Beyond Turk and
Hindu: Rethinking Religious Identities in Islamicate South Asia, ed. D. Gilmartin and
B.B. Lawrence (Gainesville, FL: University Press of Florida, 2000): 220.

62 agar ma az wajh-i khun wa ab wa sitam [wa] ghayr ba-sultan ‘ard na-kunim ba-ma amir
ba-cha muhimm ba-kar ast?, Ahmad Makhdam Muhandis-i Bukhari, alias Ahmad-i Kalla,
Tarjimat al-ahwal-i amiran-i Bukhara-yi sharif, Ms Tashkent, TsVRUz, no. 1987: fol. 54b.
“Blood money” (khiin) denotes a restitutional payment, rather than a punitive one.

63  R.Matthee, “Was Safavid Iran an Empire?” JESHO 53/1—2 (2010): 247.

64  Nizam al-Din ‘Abd al-Wasi‘ Nizami [Bakharzi], Mansha’ al-Insha’, comp. Abtu al-Qasim
Shihab al-Din Ahamd Khwafi, ed. Rukn al-Din Humayanfarrukh, vol.1(Tehran: Intisharat-i
danishgah-i milli-yi Iran, 1357sh/1978): 212, which includes a copy of a diploma appoint-
ing Khwaja Majd al-Din Muhammad Khwafi to the office of parwana. The appointee was
expected to report to the sultan (ba mawqif ‘ard rasanida) every kind of petition (har
naw*i ‘arida-dasht), including legal disputes (gadaya-i shart) or incidents related to cus-
tom (waqayi“i ‘urft), and reply in written form. As we shall see, this workflow is similar
to what is reflected in nineteenth- and early-twentieth-century sources. My reading here
differs substantially from that of Subtelny, Timurids in Transition: 84 fn. 48.
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every day about the affairs of the subjects and the poor, catching their
hearts, like game, with the falcon of his kindness.5

Attimeshe [‘Abd al-Ahad] went to the provinces of Qarshi and Shahrisabz
to hear the petitions of the people [ arayid-i fugara].66

It might be objected that these are not vivid accounts of the dispensation of
justice, given that such vignettes appear in poetry and paintings [Fig. 3] and
thus may be read as compositional motifs.67

However, because it has been established that court chroniclers made exten-
sive use of archival records,®® it would make little sense to regard chronicles
as less authoritative than legal records, the more so because there are several
travelogues that refer to Central Asian rulers holding public audiences to hear
their subjects’ claims:

The people who are in charge of the dispensation of justice [sudo-
proizvodstvo] in the khanate [of Khiva] are those at the head of the
administration and the gadis. The khan is expected to issue rulings
publicly to those who address him with an appeal [arz].69

Every day, around two o'clock, [the khan] goes to court to hear cases and
complaints [razbirat’ dela i zhaloby]. In summer quarters, court is held
right in the courtyard, in which are arranged earthen couches; the khan

65  Shir Muhammad Mirab Munis and Muhammad Riza Mirab Agahi, Firdaws al-Igbal
(History of Khorezm), trans. Y. Bregel (Leiden: Brill, 1999): 456—7.

66  Mirza ‘Abd al-‘Azim Sami, Ta’rikh-i salatin-i manghitiya (Istoriia Mangytskikh gosudarei),
ed. L.M. Epifanova (Moscow: Izdatel'stvo vostochnoi literatury, 1962): 109a.

67  Onthe relationship between hunting and justice in the Mughal period, see E. Koch, Dara-
Shikoh Shooting Nilgai: Hunt and Landscape in Mughal Painting (Washington, bc: Freer
Gallery of Art, Arthur M. Sackler Gallery, Smithsonian Institution, 1998).

68  Muhammad Rida Mirab Agahi, Jami‘ al-waqit-i sultani, ed. N. Tashev (Samarkand and
Tashkent: 11CAS, 2012): xx; Fayd Muhammad Katib Hazarah, The History of Afghanistan:
Fayz Muhammad Katib Hazarah’s Siraj al-tawarikh, vol. 1, The Saduza’t Era 1747-1843, trans.
and ed. R.D. McChesney (Leiden: Brill, 2013): xciii—xcv.

69  “Iz knigi VI.Mezhova ‘Khivinskii pokhod 1873 g’ s izlozheniem svedenii o khivinskom
khanstve v administrativnom i voennom ustroistve.” In S.K. Kamalov, Khoziaistvo kara-
kalpakov XIX v., Ms Nukus, FBKOANRUz, no. R-go: [6]. The author of this text was not
Mezhov. This text does not correspond to “Khivinskii pokhod v1873 godu (po ofitsiial'nym
istochnikam).” Voennyi Sbornik 1873 (1911), which figures among the works of S.K. Kamalov,
Karakalpaki v XVIII-XIX vekakh: K istorii vzaimootnoshenii s Rossiei i sredneaziatskimi
khanstvami (Tashkent: Fan, 1968).
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FIGURE 3  Sultan Sanjar and the Old Woman, mid-18th century. Oil on canvas, 36 x 35 in.
(9.4 x 88.9 cm). Brooklyn Museum, Bequest of Irma B. Wilkinson in memory of her
husband, Charles K. Wilkinson, 1997.108.4.

sits on one of these, on a velvet pillow, leaning on his hand for greater
comfort, and hears complaints.”®

70  “Seid-Mukhamed-Rakhim, khivinskii khan, i ego priblizhenie.” Vsemirnaia illustratsiia
n. 243, reprinted in Ts 42 (1873): 120. Also, a vivid account of the Bukharan emir hearing
the grievances of his subjects can be found in Zapiski o Bukharskom khanstve (Otchety P1.
Demezona 1 LV. Vitkevicha), trans. V.G. Volvnikov and Z.A. Tsomartova (Moscow: Nauka,
1893): 5L
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As at this hour there were almost every day an Arz (public audience), the
principal entrance, as well as the other chambers of the royal residence
traversed by us, were crowded with petitioners of every class, sex, and
age. They were attired in their ordinary dresses, and many women had
even children in their arms, waiting to obtain a hearing; for no one is
required to inscribe his name, and he who has managed to force his way
first is first admitted.”

One of the most vivid accounts of the procedure of petitioning the ruler in

Khiva comes from the Russian officer and Orientalist Nil Sergeevich Lykoshin.
When, in 1912, he drafted this description, Lykoshin was the head of the Amu-
Darya Department and thus a man endowed with privileged knowledge about
the functioning of the legal system in the country:

71

72

About six o'clock in the evening, the usually deserted courtyard, deco-
rated with tall columns in the Moorish style, suddenly perked up....
Sometime later, the harem door opened, whence Isfandiyar Khan
Bahadur proceeded to the place where he sits to mete out judgment
and punishment. Not far from the only entrance into the courtyard
there is a small stone platform, covered with a large felt mat. The khan
sits on the dais in Asian style, and before him they lay out an ancient
gun in its case and a small hatchet, also old; these are the insignia of
power. The khan wears an expensive gold-trimmed saber of the Asian
type, and on his head, in place of the usual fur hat, he has an equally
large hat of lamb fur, but with a red top; this hat is the equivalent of a
crown. By the khan’s hand they place a kettle of green tea and a cup.
Even before the khan’s entrance, a mahram™ takes up a position not
far from the khan'’s dais and stands perfectly still, with his head bare.
From time to time, these mahrams are silently replaced by others newly
entered into the courtyard. The old man Yusuf Yasawulbashi begins the
ceremony. ... The time for parsing the people’s complaints has come....

A.Vambéry, Travels in Central Asia: Being an Account of a Journey from Teheran across the
Turkoman Desert of the Eastern Shore of the Caspian to Khiva, Bokhara, and Samarcand
(London: John Murray, 1864): 126—7.

A mahram was a proxy for the khan who carried out his personal instructions. According
to Tarrah, among the numerous mahrams who served at court, a special position was
occupied by the so-called ‘ard-khana mahramlari, who were responsible for preparing
the reception room for the daily ceremony and were at the khan’s disposal for its dura-
tion; see Bobojon Tarroh-Khodim, Khorazm shoir va navozandalari, ed. A. Otamurodova
and O. Abdurahimov (Toshkent: Tafakkur ganoti, 2o11): 30.



THE ISLAMIC JURIDICAL FIELD IN CENTRAL ASIA, CA. 1785—-1918 63

The khan’s subjects complain to him about each other and ask for the
restoration of rights violated by others of his subjects. The petitioner,
having entered through the door, stops at the entrance, quite far from
the khan, so his complaint is pronounced in a very loud voice, the suppli-
cant almost yelling, as if he hopes to prove the severity of his grievances
and to penetrate the soul of the khan with his cries. The khan, having
allowed the supplicant to finish his brief complaint, says only one word,
turning to the Yasawulbashi. This is probably an order to sort out the case.
The petitioner exits, another enters.”3

The involvement of the royal court in the local populace’s petty disputes is
best illustrated in the paper trail produced by the Manghit and the Qunghrat
chancelleries. The records preserved by the agencies in Bukhara and Khiva
show that individuals who wanted to take legal action against others had to
come first to the gates of the citadel (ba-darwaza-yi ark-i ‘ali amada) and sub-
mit an appeal (ba-‘ard-i ‘alirasanid). If the appeal was accepted, the royal court
instructed an officeholder to deal with the case. That is, only a small fraction
of the disputes filed with the royal court were actually heard by the ruler and
resolved by him: sultanic justice was usually administered by someone autho-
rized by the ruler to do so.

In Central Asia, appeals ( ‘ard, lit., “petition”) were not submitted in writing.
Taking legal action before the royal court was an oral procedure. To be sure,
however, no one forbade appellants from providing additional textual support,
which usually took the form of a protocol of claim (mahdar). Mahdars were
usually compiled by jurists’ scribes (muharrir) and bore the seal of a mufti
for which the applicant paid a fee (muhrana).” Such texts served the specific
purpose of translating a complaint into a full-fledged legal case. They thus con-
sisted of a brief description of the offense, a claim (da‘wa), and a request for
redress. They also included a quotation from texts of substantive law (furi*
al-figh), which served as precedents to show how the case referred to a spe-
cific point of law on which Islamic scholars had already ruled. Such texts were

73 N.S. Lykoshin, Zapiska Amu-Dar’inskogo otdela Polkovnika Lykoshina o sovremennom sos-
toianii Khivinskogo khanstva, 1912 god, TsGARUz, f. 1-2 op. 1 d. 314, 1I. 15-16 ob.

74  The structure and formulas typical of the protocol of claims have been studied pre-
liminarily by K. Isogay, “Seven Fatwa Documents from Early 20th-Century Samarqand:
The Function of the Mulfti in the Judicial Proceedings Adopted at Central Asian Islamic
Court.” Annals of Japan Association for Middle East Studies 27 (2011): 259—82. On the basis
of a collection of protocol of complaints and fatwas, Isogay attempts to reconstruct the
adjudication procedure. He infers that, before colonization, plaintiffs filed their claims
with the gadi by providing a protocol of claim. In the present study, I suggest that this was
not the case, because mahdars were, more often than not, presented to the royal court.
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encoded in vernacular legalese and peppered with Islamic legal formulae, and
they left little room for the claimant’s voice.

1.3 The Royal Court

The royal court usually opted for a resolution of the conflict without recourse
to adjudication by the gadi. As the correspondence between the khans
and their attendants shows, the prime concern of the royal court was to stream-
line the provision of reparation of an offense. The royal court was, however,
aware of the possibility that defendants might object to the solution offered
to them. The court therefore instructed its addressees that, if the defendants
denied the claim, the case should be passed to a gadi for adjudication.

In the following example, Emir Haydar (r. 1800-26) addresses a letter
(maktab) to a local governor, instructing him to deal with the case directly,
unless the parties to the dispute request the application of the adjudication’s
procedure:

Let the refuge of glory, the repository of the emirate, and the choice of
the khans, Muhammad Hakim Bi Mihtar, know that [some] villagers
[ fugara] have assaulted and dishonored a certain ‘Alim Baba. The afore-
mentioned [parties] must be summoned and the honor taken [from
‘Alim Baba] be restored. Should they respond in legal terms [agar anha
harf-i shar T giyand], they must be referred to the gadi, who will hear the
conflict between the parties [mudda? mudda‘a ‘alayh murafa‘a kunand).
Let be peace upon you!”

This is how Emir Haydar reacted to the cases brought before him. Other
Bukharan rulers proceeded in a similar fashion. Emir Nasrallah (r. 1827—60),
for example, instructed B Muhammad Hakim Bi Kul Qushbigi to deal with a
case of insolvency in the following way:

Let the refuge of the vizirate, the repository of the emirate, a man of
noble rank and position, B Muhammad Hakim Bi Kul Qushbigi, know
that a certain Qurban Bay, an Arab, is debtor [garddar] of Khan Bahadur
Afghan. Although he owns a plot of land, as reflected in a deed, he does
not want to exchange it for a just price in order to resolve a debt. You
must summon him and look into the matter [bayad ki hadir karda binid].
Should it really be as reported, you must have his land handed over to

75  Maktubat-i Amir Haydar, Ms Tashkent, TsVRUz, no. 5412: fol. 3a (maktib v). The letter is a
copy bearing the date 1215/1800-1.
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the proxy, Mulla Dhu al-Fiqar, for its just price. Should [he respond] in
legal terms, you have to support the law [agar harf-i sharTwaqi‘ shawad
hami=yi shar‘ shawid].”®

It is striking that, in the two passages above, the individuals asked to resolve
disputes did not hold judicial office. Emir Haydar wrote to his mihtar, while
Nasrallah involved the gishbigi.’” Under the rule of Emir Muzaffar, appeals
were frequently transmitted to Sayyid Mirak, who held the office of yasawul-i
‘ulama’. Such appeals included all sorts of claims under both criminal and civil
law. We read, for instance, that, one day in Muharram 1282/May-June 1865,
Sayyid Mirak was informed by the royal court that a certain Qurban Bay had
committed a double homicide. He had killed his wife and his younger brother
after he had seen them engaged in illicit intercourse (kar-i na-mashri). The
woman’s mother, together with other trustworthy individuals (adaman-i
khalis), offered a different version of the case. They said that the two men had
argued on their way home and on that occasion Qurban Bay killed his brother;
then he moved on to his home and murdered his wife. The royal court thus
instructed Sayyid Mirak to make an inquiry, ascertain the truth, and report
back. He was further instructed that, if the yasawul-i ‘ulama’ established
that Qurban Bay had indeed killed the two because he had seen them dur-
ing illicit intercourse, Sayyid Mirak should resolve the case by enforcing the
payment of blood money, which, we may infer, would lead to the notarization
of a contract of peaceful settlement. If the circumstances of the murder were
different, the yasawul-i ‘ulama’ was expected to proceed instead according to
the adjudication procedures.”® This was a case of homicide. Sayyid Mirak was

76 Majmu‘a-yi maktabat-i Sayyid Amir Nasrallah Bahadur Khan ba Muhammad Hakim Bt Kul
Qushbigi, Ms Tashkent, TsVRUz, no. 1998: fol. 131b (maktib 441).

77  On the office of qushbigi, see W. Holzwarth, “The Uzbek State as Reflected in Eighteenth
Century Bukharan Sources.” Asiatische Studien 60/2 (2006): 334—5.

78  bayad ki tahqiq karda haqgiqat-i i ra danista ‘ard kunid ki agar ba-kar-i na-mashra‘ dida
qatl karda bashad khunash hadr mishawad wa illa muwafiq-i shar i sharif ba-qat ‘mirasad,
Maktabat-i Amir Mugaffar ba-Sayyid Mirak wa ‘arayid-i Sayyid Mirak, Ms Tashkent,
TsVRUz, no. 1740: fol. 32a [sic! 23a] (Oriental pagination), doc. 432. The manuscript has
been described in Sobranie vostochnykh rukopisei Akademii Nauk Uzbekistan. Istoriia, ed.
D.Ju. Tusupov and R.P. Dzhalilov (Tashkent: Fan, 1998): 411-12. The instructions bayad
ki tahqiq karda haqigat-i @ ra danista ‘ard kunid are doubtless formulaic expressions
employed also in the instructions that the royal court sent to the judges.
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usually instructed to resolve more mundane cases, such as the usurpation of
wagqf properties”® or matters concerning guardianship.8¢

Read literally, these instructions suggest that the royal court functioned as
a court of equity, that is, a legal venue that resolved conflicts by avoiding the
more formalistic system of adjudication followed by the gadis. As we have seen
in the preceding section, the royal court either resolved disputes directly dur-
ing hearings presided over by the ruler or directed parties to the authority that
would resolve them. Indeed, the royal court often instructed its attendants to
refer the parties to the gadis in case of the denial (inkar) of a claim. The royal
court’s representatives (attendants, governors, notables) and the gadis repre-
sented a sort of dualism: the former was a quicker way to achieve the resolu-
tion of a conflict; the latter was a more elaborate procedure of adjudication.
It would be wrong, however, to suggest that they represented a case of legal
diversity. Certainly, it was not so in the eyes of those who sought redress at the
royal court, because the court did not follow a law different from shari‘a. This
is best reflected in those cases in which the royal court transferred to gadis the
resolution of claims that were filed directly with the royal court. It is to these
cases that we now turn.

1.4 Qadsis as Prosecutors

The procedure of appeal to the royal court couldlead to the involvement of mem-
bers of the judicial body. Judges, regardless of their rank, were often assigned to
hear a case only following the royal court’s agreement to make inquiry into an
appeal 8! As in the case of Sayyid Mirak, the royal court advised the judges on
how to deal with lawsuits—for example, by suggesting the enforcement of res-
titution of money or the prohibition of slander.8? In Bukharan bureaucratese,

79  Maktubat-i Amir Muzaffar ba-Sayyid Mirak wa ‘arayid-i Sayyid Mirak, Ms Tashkent,
TsVRUz, no. 1740: fol. 23b, doc. 438.

80  Ibid.: fol. 25b, doc. 471.

81  See the royal warrants addressed to the chief judge (gadi kalan) Mulla Mir Sadr al-Din,
AMIKINUz, untitled collection of Arabic-script documents: collection series no. 396a
and 398. Cf. Welsford and Tashev, A Catalogue of Arabic-Script Documents from the
Samargand Museum: doc. 190, 197. The biography of Mulla Mir Sadr al-Din, “one of
the most influential figures in the Bukharan legal establishment from the early 1860s
until the early 1880s,” is outlined in ibid.: doc. 85, fn. 2.

82  AMIKINUz, untitled collection of Arabic-script documents: collection series no. 396a:
wagqi‘an chunin bashad haqiqat-i i ra tahqiq karda danista tanga-yi mandagi-zyi u ra girifta
dada; 398: ma‘lam shawad bayad ki tahqiq karda [text damaged] man‘ namida ‘ar-i u ra
[text damaged].
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such instructions were referred to as amr-i ali, that is, a direction delivered
by the royal court, with which the appointees, regardless of their office, were
obviously expected to comply. The communication of such a command to the
office holder followed the procedures of a public ceremonial in which the royal
warrant was entrusted to the recipient. The latter would, as in the case of the
diploma of appointment, kiss it, rub it on his eyes, and wear it in his turban
(tabarruk-nama-yi kirami ra busida ba-chashmanam malida taj-i sar namuda).
He would literally “wear it as a crown around its head.” This procedure applied
also to the gadis when, as we shall see, they were instructed to adjudicate a
case, and it symbolized clearly that the recipient greatly esteemed being
entrusted such an order.®3 The following example illustrates in detail such a
procedure and situates it in a specific legal case. It shows how women could
take legal action by appealing directly to the ruler and how gadis proceeded
in the manner of a prosecutor, according to the instructions of the royal court.

A certain Ty Bibi from Usti* appealed and let us know [ ‘ard-i ali] that
Sultan Murad and Jum‘a Bay, who are wicked men, together with Shah
Nazar, Hur Bibi, and Nuar Sultan, attacked her integrity, assaulted her, and
caused her much distress. [You ordered me] to look [into this matter]
and, if this is what happened, to restore her honor. In case [the defendants
object], [you advised me] to hear the case. Oh, you, seat of the world, [let
it be known that] this supplicant who strives to please [you] took the royal
warrant with his two hands of politeness, kissed it, and rubbed it on his
eyes. I summoned Sultan Murad and Jum‘a Bay to the bazaar of Khwaja
Kanfi and questioned them. They said that they did not assault the woman
and denied [munkir] the claim. The impartial local notables [agsagalan®>
wa kadkhudayan-i khalis] intervened and prayed endlessly for my great
Lord and said that Sultan Murad and Jum‘a Bay brought a royal warrant

83 TsGARUZz, f. 1126, op. 1, d. 20, 1L 47, 91; 1-126, op. 1, d. 22, . 58.

=

84 It is unclear whether “Ustl” refers here to a settlement (mawdi‘) or a province (wilayat)
southwest of Bukhara; see Naselennye punkty Bukharskogo émirata (konets XIX-nach.
XXvv.). Materialy k istoricheskoi geografii Srednei Azii, ed. A.R. Mukhamedzhanov
(Tashkent: Universitet, 2001): s.v.

85  For the position of agsaqal, see A. Wilde, “Creating the Fagade of a Despotic State: On
Aqgsaqals in Late 19th-Century Bukhara.” In Explorations in the Social History of Modern

Central Asia (19th-Early 20th Century), ed. P. Sartori (Leiden: Brill, 2013): 267—98.
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showing that they had filed a claim for their rights of inheritance against
Tay Bibi. For this reason, they had a controversy over self-interest. They
[the local notables] took 800 tangas from Tuy Bibi and gave them to
Sultan Murad and Jum‘a Bay. The latter stated that they withdrew their
claim on the inheritance and gave a certificate [wathiga] to Tay Bibi.
The woman, too, said that she relinquished her claim for slander and
entrusted to the two men a certificate of complete discharge of obliga-
tion [khatt-i wathiqa-yi ibra*-i ‘Gmm]. The parties reconciled, and [the dis-
pute] was resolved.86

Looking at the case of Ty Bibi has, I hope, clarified the marginal role played by
the gadi in the resolution of disputes. He no doubt acted on behalf of the state,
when the emir instructed him to look into a conflict, but, as soon as the defen-
dants denied the accusation, an action that would have made the production
of evidence incumbent on the claimant, a third party intervened and arranged
an amicable settlement.8” In the resolution of the conflict, the gad’s role was
thus confined to that of a notary: he solemnized the discharge of obligations
on each side and reported the settlement to the ruler.88

Having established that, in the shari‘a field in nineteenth-century Bukhara,
the judicial personnel often acted at the instigation of the ruling house, we
should note that, in certain cases, parties to a dispute referred to gadrs of their
own volition and that, in doing so, they were presumably not appealing to the
emir. Sporadically, we find petitions to the ruler in Bukhara or his closest aco-
lytes in which we can discern that complainants approached a gadi, prayed
for the well-being of the emir, and filed directly with the judge a claim against
suspects.8?

In these cases too, however, gadis appear not to have had a monopoly on
Islamic justice nor to have acted independently within their own territorial

86  Judicial report (‘ariza-dasht) to the emir, n.d., TsSGARUZz, f. 1126, op. 1, d. 1761, 1. 3. Stamp of
a Bukharan gadi seal glued to the text.

87 I have illustrated at length this procedure of mediation in my “The Evolution of Third-
Party Mediation in Shari‘a Courts in 19th- and Early 20th-Century Central Asia.” JESHO
54/3 (2011): 311-2.

88  For dozens of such cases, see TsGARUz, f. 1-126, op. 1, d. 1761-65.

89  TsGARUz, f. 1-126, op. 1, d. 1762, l. 15: report addressed by Qadi Mulla Faydullah Khwaja to
the emir (undated and unstamped); TsGARUZz, f. 1-126, op. 1, d. 1762, 1. 21: report addressed
by Qadi Mulla Sa‘dallah Sudar to the emir of Bukhara (undated and unstamped);
TsGARUz, f. 1126, op. 1, d. 1762, 1. 23: report addressed by Qadi Mulla Imanallah Khwaja to
the emir (undated and unstamped); TsSGARUz, . 1-126, op. 1, d. 1762, 1. 24: report addressed
by Qadi Mulla Mir Qudratallah Ra’is to the emir (undated and unstamped).
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jurisdiction. From the nature of their correspondence with the administra-
tive center of the emirate, it appears that gadis took pains to provide regular
reports of what they did. Individuals holding the official post of judge were
held accountable for the way they conducted preliminary investigations and
for the way they performed adjudication in their court. In sum, every step of
their judicial activity, as well as involvement in conflict resolution, was duly
reported to the center. This seems to be a general rule in both criminal and
civil cases, although in the emirate offenses were not necessarily perceived as
falling into such different categories.

Let us consider cases of murder. We sometimes find that the heirs of mur-
der victims went to judges to file claims of homicide against the suspects. In
such cases, the judge usually sent his attendant (mulazim) for a preliminary
investigation. Before taking such a step, he would demonstrate before the
chancellery of the emir that he was legally justified in doing so by asserting
that he was following an established practice among the judges of the region
(muwafig-i ta‘amul-i gadiyan ba mawda-i madhkur). The court attendant would
gather local notables and respected representatives of the local community
and inspect the corpse for evidence of foul play. Should the attendant con-
clude that the deceased had indeed been murdered, the gadr would summon
the suspects. If the suspects denied the accusation, the gadi would not adjudi-
cate the case but would instead write a report to the emir in which he informed
him deferentially that a person had been murdered, that the corpse had been
buried, and that there was an heir to the deceased who had filed a claim of
murder.%? The gadi would proceed to hear the case only if instructed by the
emir to do so. This bureaucratic procedure often placed the judge in the awk-
ward position of communicating to the emir his willingness to hear a claim
(murafa‘a-yi anha ra mi pursida basham) in order to receive permission to rule
on a case of homicide.™!

Reporting to the emir did not only reflect the mechanics of a local bureau-
cratic system. Indeed, there were cases in which gadis referred to the emir to
secure approval for judicial procedures that might otherwise have been consid-
ered unorthodox. The Bukharan gadi Mulla Muhammad Amin wrote a report
to the emir informing him of a case of battery and uxoricide and the subse-
quent detention of the murderer after confession (igrar). The emir instructed
the gadr to make a formal inquiry. As the judge proceeded to summon the

90  induagiy murda-yi madhkira ra dafn kunanida da‘wagar budan-i Mulla Abd al-Hamid-i
madhkar-i warith-i munhasir-i way surat-i haditha ma‘lam-i mawlayam shawad gufta az
ru-yi ghulamiwa rida-jay ‘ard-i bandagi namudam, cf. TsGARUz, f. 1-126, op. 1, d. 1762, 1. 16.
91 TsGARUZz, f. 1126, op. 1, d. 1761, 1. 15.
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parties, the culprit subsequently denied the accusations of murder, and the
four heirs to the victim relinquished gratis the claim against him. In the face
of this unexpected outcome, the gadr did not notarize the statement of relin-
quishment (pusht-i mahdar na karda) and instead wrote to the emir explain-
ing that the emir alone should decide this issue and that the gadi would act
accordingly.®?

AsTargued earlier, the recurrent impression while reading gadis’ correspon-
dence with the emir and his ministers is that legists always felt obliged to report
to the center. For example, judges recounted how they dealt with testimony as
a probative procedure and thus reported the outcome of witnesses’s credibility
test. The procedure would entail the gadi informing the emir’s closest minister
(qushbigi) that a party produced testimony during a hearing. The Bukharan
chancellery would then instruct another judge®® (including, on occasion, the
gadikalan)®* to proceed with testing the credibility (tazkiya) of the testimony.%>
The latter judge would make an inquiry into the probity of the witnesses and
report to the Bukharan administration.?® The gadi holding the hearing would
then wait for further instructions from the center of the emirate.

One may wonder whether all this back and forth between the gadis and the
emir’s chancery was simply empty theater, in which legists made scrupulous
play of their deference to the ruler while in practice simply proceeding unim-
peded with their assigned job. This would be misleading. It would be difficult
to account for so much ink spilled and paper wasted. Given the overwhelming
number of records left by the Muslim chanceries at the time of the Russian
conquest, such an idea should be dismissed outright. What is important,
instead, is that the available archival evidence points not only to the increas-
ing restrictions on the gadis’ autonomy but also to the existence of a system
of prosecutorial justice according to which judges’ investigations and other
judicial activities were, more often than not, instigated by the state. Khorezm
perhaps demonstrates this tendency most clearly. In 1910, after a particularly

92  Ibid.:119.

93  See the report of Mulla ‘Abd al-Hamid Khwaja Sadr Ra’is addressed to the emir, n.d.,
TsGARUg, f. 1126, op. 1, d. 1796, L. 14, in which the author explains that he received the
instructions to test the credibility of two witnesses on account of a petition that the
chief judge, Mulla Mir Badr al-Din, had transferred to the chancellery. The gadr kalan had
alerted the emir that, during the hearing, the claimant had produced the testimony of two
men to corroborate his claim.

94  Ibid.::L6.

95  Mirza Sadiq Munshi Jandari, Munsha’at wa manshirat, Ms Tashkent, TsVRUz, no. 299:
fol. 123.

96  TsGARUZz, f. 1126, op. 1, d. 1796, 1L. 5, 12.
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meager harvest,97 Sayyid Islam Khwaja, grand vizier under Isfandiyar Khan
(r. 1910-18), addressed the gadis in Astana, a town 16 kilometers east of Khiva,
with instructions explaining that they should not, for example, attach their
seals to certain records concerning cotton and grain. They were also instructed
to redirect applicants to the royal court for matters regarding the allotment
of agricultural produce and thus refrain from looking into such cases without
prior authorization (bi rukhsat).%8

1.5 Trustees

The individuals who appealed to the royal court had another instrument at
their disposal. In filing a complaint with the emir’s court, they could request to
be assigned somebody who would act in the capacity of trustee to oversee the
investigation (az baray-i hagiqat-i an amin talab shuda).9® Texts refer to this
appointee in various terms, such as amin,1°° mahram, and yasawul. Despite
this variation in terminology, the trustee was always appointed from among the
court personnel (az ghulaman-i darbar-i ‘alr)'°' and therefore acted on behalf
of the royal court. Such individuals were usually instructed to join (hamrah)
other officeholders and hold, with the latter, an official inquiry (tahqiq). In this
latter case, gadis, for example, were officially informed about their appoint-
ment by the same trustee. The royal court entrusted to the trustee a missive of
instruction addressed to the gadr. This could be a text summarizing the case, or
simply a short note on the verso side of the protocol of claim. The latter would
include the statement “a trustee was requested” (amin talab shuda). On the
verso, the addressee could also find a set of instructions. One such instruction
reads as follows:

97  Khivan sources indicate that the harvest was so bad that it impoverished the population
and obliged the royal court to take the financial situation of the country under direct
control; see Isfandiyar Khan to Nil Lykoshin, 19.08.1912, TsGARUz, f. 1-2, op. 1, d. 289,
1. 140.

98  TsGARUZz, f. 1-125, 0p. 1, d. 579, L. 2.

99  AMIKINUz, untitled collection of Arabic-script documents: collection series no. 38s.
For a description of the record, see Welsford and Tashev, A Catalogue of Arabic-Script
Documents from the Samargand Museum: doc. 239.

100 The amin apparently specialized as assessor of bodily injuries. For a case in Bukhara, see
TsGARUz, f. R-2678, op. 2, d. 4, 1. 1.

101 These individuals were otherwise referred to as “the men of the pen” (ahl-i galam), that
is, those officeholders who were in charge of fiscal duties and resolving claims and dis-
putes (ahl-i galam baray-i jam*i mal wa qat*i du@wt wa niza‘), Ahmad Makhdam Danish,
alias Kalla, Nawadir al-waqayi‘, Ms Tashkent, TsVRUz no. 4266: fol. 52 (Western pagination).
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Let it be known to the chief judge, the refuge of the law and glory, Mulla
Sadr al-Din Qadi Kalan, that a certain plaintiff has filed a claim against
a certain claimant by producing a protocol of claim. We instructed ‘Abd
al-Rasul Mirza Bashi Yasawul to reach [the parties] and resolve the con-
flict [ farmudim rasida qat‘rasanida].'%?

The division of labor between the trustee and the gadr is uncertain. While we

see reports emphasizing the role of judges and restricting trustees to ancil-

lary functions,'93 we know of other cases in which the two seem to have held

inquiries together and together reached the resolution of a conflict.1°4 There is
yet another variation in the relationship between them: the trustee settled the
dispute, while the gadis solemnized the amicable settlement!®> and reported
to the court the outcome of the dispute. We find an example of such procedure
in the following case [see Fig. 4]:

102

103
104

105

A certain Sarwar Ay from the rural settlement of Qara-Bash-Sarmast
requested a trustee [amin]; she came to the gates of the royal citadel and
prayed in favor of my Lord. She informed [the chancellery] that a certain
Faydullah who comes from the same settlement entered her house dur-
ing the night with evil intentions. He cut the hair of her daughter Gawhar
Ay and left. The people followed him and apprehended him. For this
reason, from among the servants of the royal court of justice [darbar-i
madalat-madar-i ‘ali], Sayyid Pahlawan was appointed by royal decree.
He came and summoned the parties and held a trial [amada tarafayn ra
ba-murafa‘a-yi shar tya hadir gardanid). [Sarwar Ay, the aforementioned

TsGARUz, f. R-2678, op. 2, d. 178, 1. 4. On the same folio is the notarization of the defen-
dant’s delivery of money to the claimant and the latter’s relinquishment of the claim.
TsGARUZg, f. 1126, op. 1, d. 759, . 5.

Zarif Khwaja Hisabchi Mahram |...] ba-masjid-i Farr amada mubarak-nama-yi ‘ali ra bar
awarda ba-Qadi Mulla Faydullah Khwaja du‘a-giayishan dad ki du‘a-gayishan mubarak-
nama-yi ‘alt ra dida busida ba-chashman-i khwud malida fawran hamrah-i mahram-i
madhkur bar amada mawda*i Mirza Qul raft ba-masjid-i Farr amada fugarayan-i mawda*“i
madhkar wa atraf-i jawanib ra jam‘ karda muwafiq-i amr-i ‘alt ahwal-i Sayyid Mukhtar wa
Sayyid Murad wa Sayyid rasul nam az anja buda ra tahqiq karda pursida didand; cf. ‘Abd
al-Wahhab Mirshab, n.d., TsGARUz, f. 1-126, op. 1, d. 1796, . 4.

Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum: docs. 144b.i and 144b.ii. The trustee was, in this case, someone who had the title
of “Yasawul” For other such cases in which the emir Muzaffar al-Din appointed yasawuls
to the office of trustees to achieve the settlement of disputes that would later be notarized
by gadis, see TsGARUz, f. R-2678, op. 2, d. 178, 1. 4, 43.
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claimant, [admitted that she] did not see Faydullah with her own eyes
and was [therefore] in doubt [guman]. [At that point], the agsaqgals
advised her to relinquish her claim gratis. [So she did]. She made a relin-
quishment, and the conflict was resolved. According to the established
practice [muwafig-i ta‘amul], the agsaqals took 15 tangas [from the par-
ties] and handed them over to the trustee [ yasawul] as his travel allow-
ance [ farsakh puli] .10

The report recounts the trial as if it were held by the servant (ghulam) of the
royal court rather than by the gadi who attached his seal to the verso of the
text. Nor is the trustee who held the trial said to be assisted by any judge. It is
clear, though, that the gadi was the same who notarized the relinquishment of
claim. The presence of a gadi’s seal on the verso of the report suggests, however,
that the application of the law by the royal court was in perfect accordance
with the sharia. If so, it seems that judicial attributes were not a requisite for
hearing cases according to Islamic law. For the parties, it was irrelevant that
Sayyid Pahlawan represented shari‘a by virtue of a specific judicial title. They
were more interested that the representative of the state and its prosecutorial
judicial system be fully involved in their dispute.

In nineteenth-century and early-twentieth-century Bukhara, one could file
a lawsuit with the royal court and avail oneself of a trustee to adjudicate his/
her case without necessarily involving the judges. Following is an illustration of
this procedure:

A certain Mansur Bay came to the gates of the glorious citadel and prayed
to our Lord. He said that he had entrusted to the custody [amanat] of
his uncle Sabir Bay one fanab'? [of land] of his own, tax exempt [milk-
i hurr], two tanabs of garden land [chahar bagh], and one courtyard
(hawili). [All these properties can be found] in the locality of Bukhan Pir.
When [Mansur Bay| demanded [the restitution of his wealth, Sabir Bay]
disobeyed. A trustee [amin] was requested; [accordingly] Rahmatallah
Bik was appointed [to this office]. He brought the diploma of noble rank,
greeted and thanked [us], and immediately instructed a man to sum-
mon the defendant, together with the respected people of the locality

106 Excerpt from TsGARUz, f. 1-126, op. 1, d. 1762, L. 11. The verso side bears the seal of Qadi
Mulla Muhammad Idris Khwaja, 1293 [1876].

107 The tanab was a unit of land measurement in Central Asia of approximately 0.4 hectares.
See E. Davidovich, Materialy po metrologii srednevekovoi Srednei Azii (Moscow: Nauka,
1970): 128.
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[ma‘ kalan-shawandigan-i mawda‘]. He [then] heard the conflict accord-
ing to the noble law [ala hasbu ‘-shar*i sharif . [Assisted by] virtuous
agsaqals, he relinquished the plaintiff’s claim in exchange for one hun-
dred current tangas and thus reconciled the two parties. He paid to this
man of noble rank [the trustee] a travel allowance for the service he had
provided, according to local custom and practice [az ru-yi ‘urf wa taamul
farsakh puli-khidhmatana girifta dada].108

The royal court followed this procedure in overseeing all sorts of civil lawsuits,
which could involve disputes between individuals,'%° such as the one we have
examined, or larger constituencies of people, such as pastoral and tribal groups
who came into conflict over the delimitation of property rights. One such case
was a dispute between the Yaqaqchi and the Kazakhs, which involved garden
land and a small piece of tax-privileged land. When the plaintiffs filed the law-
suit before the royal court, they produced a protocol of claim and requested a
trustee. A certain Sulayman Bik was appointed to the office. The record relates
that he came in person to the place of the dispute, summoned the two parties,
and held an inquiry according to Islamic law (bar wafg-i shar*i sharif pursida).
During the hearing the dgsagals reconciled the parties, and the plaintiff relin-
quished his claim in return for ten tanabs of land liable to the payment of the
tithe. The parties paid for the service (khidhmatana).''©

Submitting a formal request for a trustee was a way to ensure that the
royal court would be fully involved in hearing the claim, whatever its nature.
The royal court did not react only to financially significant cases, nor did it
assist individuals whose standing would require that the men in power pay
particular attention to them. The royal court did not discourage claimants
from bringing unedifying stories of petty brawls, nor did Bukharan officials
refrain from intruding into marital discords and personal grief. Reviewing the
following case may serve to illustrate the degree to which the people of the
Bukharan emirate were aware of the services provided by the royal court and

108 Excerpt from report to the Quashbigi, TsGARUZz, f. 1-126, op. 1, d. 1003, 1. 22.

109 See the case of repayment of a debt (gard) of 14,000 tangas involving a certain Shadi
Murad Tarazadar from the locality of Bagh Haydar against “a few Muslims” (chand nafar
musulman). The case was adjudicated by ‘Abd al-Rahman Bik Chihra Aqasi after the
plaintiff had appealed to the royal court and requested the appointment of a trustee
(amin); see report to the Qushbigi dated 1318/1900-1, TSGARUZz, f. 1-126, op. 1, d. 967, L. 10.

110 See anonymous report to the Diwanbigi dated 1318/1900-1, TSGARUz, f. 1-126, op. 1, d. 1003,
1. 28.
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made extensive use of them. A certain Sharifa Bigim from Kumush Kent—in
the Kamat district, close to present-day Vobkent, north of Bukhara—claimed
approximately 16 tanabs of land, one courtyard, one building for agricultural
tools (amlak-khana), and four thousand tangas in cash against her husband,
a certain Lutfullah. She went to the royal citadel, prayed for the wellbeing of
her Lord, and requested the appointment of a trustee (amin talab shuda). The
court accordingly issued a diploma designating Shah Murad Bik as trustee.
Shah Murad Bik went to the place with an attendant, summoned the parties,
and questioned them according to Islamic law (tarafayn ra ba-murafa‘a-yi
shartya hadir kunanida bar wafq-i shar*i sharif pursidam). We learn from the
record of the adjudication that Lutfallah agreed to divorce his wife irrevoca-
bly (yak talag-i bayin haram gardanida) in return for five hundred ¢tangas and
a half tanab of land. The parties expressed satisfaction, and the conflict was
resolved. Shah Murad Bik was paid for his service according to local custom (az
ru-yi ta‘@mul). So reads the case in the rescript sent to the emir’s chancellery.!!!

Why did Sharifa Bigim go to the royal court? The fees the gadis charged their
clients were certainly not the reason for Sharifa Bigim to prefer the trustees.
In fact, referring to the royal court cost no less than adjudication. People reg-
ularly complained that trustees charged more than the norm,"? and we find
that the Bukharan administration had, on more than one occasion, to regulate
their tariffs.

People were free to pick a court in order to maximize their own investment
and gain an advantage. It would thus be fair to assume that the royal court
represented, in the eyes of the appellants, an institution different from the
gadis’ court. Indeed, judicial summons issued in Khorezm, for example, inform
their addressees that they should resolve their conflicts either before the gadis
(shartatgha kilib) or by requesting a trustee from the royal court (khandin
yasawul).13 Such petitions to the ruler seem to attest to “forum shopping.14

111 Anonymous report addressed to the Qushbigi in 1321/1903—4, TsGARUZz, f. 1-126, op. 1,
d. 1003, 1. 23.

112 ba-dawlat-khana masmu‘shuda ast ki ba-timanha az wajh-i janjal wa murafa‘a-yi fugara
ba-qadikhanaha pul bisyar az fugarayan pursida kharj wa kharajat bisyar shuda mahram
wa mamur khidhmatan|a wa] kharajat pult ra bisyar migirifta-and, TsGARUz, f. 1-126,
op. 1, d. 754, 1. 3; az wajh-i janjal wa murafa‘a-yi fugara ba-gadi-khanaha pul-i bisyart az
fugarayan bar amad shuda chand raz janjal wa murafa‘a tal yafta, ibid.: 1. 4.

113 TsVRUz, Khiva qozilik khujjatlari, docs. 426, 657, 789. See the description of these docu-
ments in Katalog Khivinskikh kaziiskikh dokumentov (XIX-nach. XX vv.): same numeration.

114 K. von Benda-Beckmann, “Forum Shopping and Shopping Forums: Dispute Processing in
a Minangkabau Village.” jLP 19 (1981): 117-59.
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Observing that people were free to choose the most convenient site of
redress, however, does not mean that royal and gadi courts were mutually
exclusive sites of adjudication nor that they applied fundamentally different
procedural laws. Evidence like that cited above points to the trustees’ follow-
ing substantive legal doctrines or antecedents that were deep-seated in the
local traditions of Islamic law. As we have seen, reports to the ruler suggest
that both trustees and gadis heard cases according to Islamic law—or, at least,
that is what sources would lead us to believe. Conventional legal formulas
appear indiscriminately in the records they produced. There was a tendency
among trustees and gadis to solemnize extrajudicial mediation achieved by a
third party, thereby avoiding confrontation and the passing of judgment. We
also find many cases in which trustees and gadis cooperated. Though the royal
trustees and the shari‘a court of the gadis may well have been perceived by the
people as different legal resources, the Islamic juridical field in fact included
both, as both were answerable to the state. The main difference between them,
therefore, was less procedural than logistical. Qadis operated within conve-
nient reach, as they were appointed to regional locales; enjoying the services
of the trustees, on the other hand, required one to travel to Bukhara or Khiva,
file a claim there, and cover the trustees’ expenses during their investigation.

In general, bringing one’s grievance to the emir or the khan was a means
of limiting judicial discretion. In other words, filing a lawsuit in Bukhara or
in Khiva was a rejoinder to some local gadr and a means of shifting the case
away from local power holders. In this sense, resorting to the ruler or the
local governor's rather than a gadr reflected a general recognition of forms of
social control. The ordeals of Baga Khwaja, another scholar whom we encoun-
tered earlier, are paradigmatic for our purposes. It seems that, in the wake of
his appointment in Kerki (an important trading post of the emirate on the
Amu-Darya, now in Turkmenistan), during the time of Emir Muzaffar al-Din
(r. 1860—85), he found it difficult to come to terms with the customs of the
Turkmens. Disapproving of how local notables welcomed him with gifts of
carpets, he obstinately rejected their offerings by packing them back on the
shoulders of his visitors and chasing them away. Appalled at how the majority
of the Turkmens were engaged in what he regarded as bribery (‘adat-i akthar-
{ turkmaniyan para-khwur wa rishwat-khwur) he complained about the mat-
ter before the local governor who, however, sided with the locals and wrote to
the Emir accusing Baqa Khwaja of malpractice. The story relates that the royal
court sent an envoy (tahqigchi) and that the subsequent investigation led to

115 Fatwa in which someone is said to have appealed to the governor, Tashkent 1865,
TsGARUz, f.1-164, op.1,d. 13, 1. 5.
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Baga Khwaja's removal from office.!'6 It appears, therefore, that the Turkmens
were thus able to avoid being subjected to a new judicial regime and got rid, at
least this time, of the Bukharan jurist. The story should alert us to just how far
the fortunes of a gadr depended on the favor of the populace.

Complainants knew that no appointee to the position of judge could enjoy
full institutional exclusivity. Materials from early-twentieth-century Bukhara
indicate that Muslims brought their affairs to state officials because they had
the power to coerce parties to achieve a settlement and enforce a decision,
either formal or informal. Reports such as the following show provincial gover-
nors expanding their powers in the legal sphere:

Our servant and his sons, who were assigned to the districts of Mir and
Tatkint, interfered [dakhil] with the work of the judges [gadi wa ra’is].
They assigned their own man to [oversee] every dispute [har janjal],
and they did not refer to the gadis. They themselves held inquiries
[murafa‘a pursida], attached their seals to certificates of relinquishment
and acknowledgement [ba-khattha-yi ibr@’ wa iqrart muhr karda], and
reconciled [the disputing parties]. I went to visit your servant on Saturday.
I told him that His Majesty and the governors of the provinces defer all
the affairs of their subjects to the gadis and refer to the noble law. They do
not let the established practice of the governor and people of authority
[ta‘@mul-i hakim [wa] shawandigan] affect the work of the judges. Your
servant said, “The established practice in this province is such that, if the
people come to me [with their disputes], I solve them. I do not send them
to you. If they come before you [with their problems, then] you solve
them. This is not my business.” This was his answer.1!?

Personal relations had a bearing on the way people chose to solve their prob-
lems. Parties would always prefer to try their luck in the court of the emir or
the local governor if, in doing so, they were able to avoid some legal function-
ary for whom they had little sympathy. When a gadr was not familiar to the
community, for instance, people were often suspicious that he might cause
oppression (jabr wa nafsaniyat) by neglecting their corporate interests.

116 Hamid Khwaja, Tanzil al-imthal fi dhikr bayan al-ahwal, ms Tashkent, TsVRUz, no. 602:
fol. gob—gaa.

117 TsGARUZz, f. 1-126, op. 1, d. 759, L. 8. For another case of a local governor resolving disputes
without referring the cases to the judges, see TsGARUz, f. 1-126, op. 1, d. 759, . 33.
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In one such case, petitioning the royal court allowed the community to have a
local mullah appointed as deputy judge (naib-i gadi).!'8

Litigants were free to refer directly to the gadis when they could predict the
outcome of a case or more simply instrumentalize judicial procedures as they
saw fit. In what follows, the celebrated Bukharan intellectual Sadr al-Din ‘Ayni
recounts a dispute initiated by a certain Yahya Khwaja (a pious scholar known
in the city for scolding the official clergy and the court attendants for their lax-
ity) against a mullah, a certain Qari Sam1’, who used to parade his piety with a
large rosary and made a living exploiting the people’s credulity. Yahya Khwaja
forged a set of legal documents (hujjatha-yi sakhta-yi shar?) with reference to
which he accused Qar1 Sami‘ of usurping his courtyard, and “dragged him to
a gadi court”. The dispute made it to the office of the chief judge, who ruled
that Qari Sami‘ should pay 15,000 tangas in exchange (badal) for the court-
yard. But Yahya Khwaja agreed to the notarization of an amicable settlement
(sulh-nama) between the parties, on condition that Qari Sami‘ deliver the
sum in cash before the gadi. The defendant complied with this condition and
brought the cash to court. When the judge was about to notarize the relin-
quishment (ébra’) of the claim and the delivery (taslim) of the sum, the plain-
tiff asked him not to attach the seal. Yahya Khwaja explained that he would
temporarily return the money to the defendant in trust (be-tarz-i amanat) and
therefore asked the gadi that he be given back the deeds he had forged. He
thus explained to the judge that, if Qari Sami‘ promised not to wave his rosary
at people and perpetrate any deceit, he would withdraw his claim; otherwise,
should Qar1 Sami‘ again indulge in fraud (harakatha-yi faribgarana), Yahya
Khwaja would file the same claim and request compensation by means of a
settlement (badal-i sulh ra talab khwaham kard).'® There is little doubt that,
before filing the claim directly with the gadi, Yahya Khwaja could foresee what
would happen and thus manipulate the judge.

2 On the Public Dimension of Law

To rethink the contours of the Islamic juridical field of Central Asia requires
that one count the populace among the legal actors operating in such a field.
They were those who took legal action and thus activated the legal system

118 Ibid.: L 42.
119 Sadr al-Din ‘Ayni, Yaddashtha, ed. Ja“faruf (Stalinabad: Matba‘a-yi Wizarat-i Madaniyat
Rss Tajikistan, 1959): 3:12—14.
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that I have described. They were the recipients of justice. They were, most cer-
tainly, not part of the legal profession and, as such, they had to rely on the
legists and the ulama’ for expert knowledge. They knew something, however,
and that was enough to push them to take legal action and pursue redress.
It informed people’s assumption about their entitlement and about what they
thought was right or wrong. We may term this “common knowledge.”

Speaking of assumptions about legality inevitably leads us to discuss what
people know and what the “ways of knowing” are. How do we do that? Some
would follow a commonsense approach and attempt to disambiguate infor-
mation from knowledge, as did Peter Burke in A Social History of Knowledge.
Burke noted that “We [...] need to distinguish knowledge from information,
‘knowing how’ from ‘knowing that, and what is explicit from what is taken for
granted, [...] what is relatively ‘raw, specific, and practical’ [...] [from] “what
has been cooked, processed, or systematized by thought.”120

The utility of such an approach is questionable, because usually, for all
intents and purposes, individuals become informed about things as elabo-
rate as taxation, recipes, or witchcraft that had been already reflected upon
by other people and that were the outcome of a cognitive process in some-
one else’s head.!?! A more practical way of approaching the problem would be
to adopt the conception of knowledge as used by the anthropologist Fredrik
Barth. By “knowledge,” Barth means “feelings (attitudes) as well as informa-
tion, embodied skills as well as verbal taxonomies and concepts: all the ways
of understanding that we use to make up our experienced, grasped reality."'22
Knowledge, according to this understanding, consists less of a corpus of dis-
connected information than of dispositions for interpretation: “knowledge
provides people with materials for reflection and premises for action.”123

120 P.Burke, A Social History of Knowledge: From Gutenberg to Diderot (Cambridge: Blackwell
Publishers, 2000): 11.

121 I am drawing here on S. Subrahmanyam, “Between a Rock and a Hard Place. Some
Afterthoughts.” In The Brokered World: Go-Betweens and Global Intelligence, 1770-1820, ed.
S. Schaffer et al. (Sagamore Beach, Ma: Watson Publishing International, 2009): 432.

122  Fredrik Barth, “An Anthropology of Knowledge.” Current Anthropology 43/1 (2002): 1.

123  Ibid. Barth’s definition of knowledge is close to what Jay Smith calls “interpretive disposi-
tion,” that is “a set of disparate beliefs and assumptions whose cumulative effect produces
a general moral sense and a particular view of the world.” J M. Smith, “Between Discourse
and Experience: Agency and Ideas in the French Pre-Revolution.” History and Theory 40
(2001): 141-2.
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In nineteenth-century Central Asia, common knowledge about law was part
of what Daniel Lord Smail termed a “public archive”24 a common knowledge
about the law existed simply because certain legal practices were performed
in public and because people’s memory about such practices was relevant to
the preservation of local traditions. One wonders how otherwise to explain the
existence, for example, of so many private collections of Islamic legal deeds
in Central Asia. It must have been common knowledge that, if one wanted
to safeguard one’s rights, one should keep at the ready pieces of evidence to
deploy in court and that to safeguard said rights (to a plot of land, for exam-
ple) required the acquisition and preservation of those documents in which
those rights were attested.1?5 There is presumably nothing particularly difficult
about learning the basics of the Islamic law of evidence as it was practiced in
Central Asia: a plaintiff would first be asked to produce testimony (bayyina) in
support of a claim; written attestation to certain rights would serve the same
purposes in court. In a legal culture that accorded preeminence to oral testi-
mony, there were jurists who, in the nineteenth and early twentieth centuries,
recognized the probative value of deeds.!26 The following fatwa illustrates such
a phenomenon:

[Question:] We invoke blessing in the name of the supreme Lord. What
do the imams of Islam—may God be pleased with them all—have to say
on the following question? The matter is as follows. It happened that
Mulla Mir Babay Mufti had a sound and legal debt [dayn] for a certain
amount of money that constituted the financial obligation of Baba Bay.
In the condition that allows the acknowledgment and the execution of
all the usufructs, the aforementioned Baba Bay legally acknowledged
before a community of Muslims the aforementioned debt and had a legal
deed [khatt-i wathiqa-yi shar 7] notarized with the seal of a gadi of Islam,
which deed he entrusted to Mulla Mir Babay Mufti. In this case according
to the Sunna of Muhammad and his legal doctrine [...] and the school

124 D.L. Smail, The Consumption of Justice: Emotions, Publicity, and Legal Culture in Marseille,
1264-1423 (Ithaca, NY: Cornell University Press, 2003): 211.

125 This is well exemplified in T. Welsford, “Fathers and Sons: Re-Readings in a Samarqandi
Private Archive.” In Explorations in the Social History of Modern Central Asia (19th—20th
Century), ed. P. Sartori (Leiden: Brill: 2013): 299—323.

126  Consider the following legal opinion: “Isn't it the case that the deed (wathiga) in pos-
session of the aforementioned purchaser and which was drawn in accordance with the
ruleds, is relevant, binding, and applicable? Yes.” A Catalogue of Arabic-Script Documents

from the Samarqand Museum: doc. 375. The use of deeds in court may help a respondent
to deny a claim; ibid.: 493, 496, 512.
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of law [madhhab] of Hanifa, if the aforementioned Baba Bay denied the
claim [munkir] for the said sum of money or if he says that he has already
delivered said sum of money, then this deed should be considered a
piece of evidence [in khatt-i wathiqa-yi madhkura hujjat bashad] that the
aforementioned sum [needs to be paid], isn't that true? Explain and be
concise.

[Answer:] Yes, it is, and God knows best.127

Popular knowledge expanded beyond the functionality of deeds. People were
acquainted also with certain juristic principles. A Bukharan subject evidently
knew that, if the dead body of his wife was found together with the corpse
of the man who purportedly cuckolded him, he would stand a good chance
of avoiding retaliation because the killing would be understood as a heat-of-
the-moment action. The following example introduces us to the details of one
such homicide case: a Bukharan notable (bay)'?® was accused of having killed
his wife and a man under two different circumstances and having adjoined the
corpses so as to give the impression that he had killed them after having found
them during the sexual act. The aggrieved party held that he had manipulated
the murder scene so that this double murder would be treated as a case of
manslaughter (hadr), that is, unintentional homicide.'?® If so, he would have
been held accountable only for the payment of blood money and thus avoided
retaliation or the payment of a larger sum [see Fig. 5]:

127 Anon, Jung, Ms Tashkent, TsVRUz, no. 6102: fol. 331b. The opinion can be dated induc-
tively on the basis of various seals, as about mid-nineteenth century.

128 It is current among students of Central Asian history to translate bay as “wealthy land-
owner” or “rich man.” This is problematic, because such a definition is based on Soviet
bureaucratese of the 1930s and does not take account of the fact that, in Khorezm, bay
was an official administrative position. This we learn from a series of diplomas retrieved
in the province of Urgench, which show that individuals holding the title of bay (along
with katkhudas, “steward”) enjoyed fiscal privileges (tarkhan/suyirghal) because they
worked in some official capacity for the royal court (dawlat-khwah khadim wa kar-agah
mulazimlarimiz). I have consulted deeds of fiscal immunity now held in the private col-
lection of Komiljon Xudoybergenov.

129 A. Layish, Legal Documents from the Judean Desert: The Impact of the Shari‘a on Bedouin
Customary Law (Leiden: Brill, 2011): 40.
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On 8 Muharram 1306 [14.09.1888] Ahmad Bay from the [jural] commu-
nity [ jama‘a]®3° [called] Iski came before ‘Abd al-Sattar Bik Tiaqsaba and
Qadi Sayyid Mulla Jalal Ra’is. He prayed for [the well-being of] the ruler
and reported: “I saw a certain Khidhir Bay in my household at midnight
together with Takhta Ay, my wife. One [was lying] over the other, and
I killed them.” [...] In light of his confession, we arrested the man, and
we ordered two of our men, together with five or six men from among
the notables of the province, [to inspect the murder scene]. They went
and ascertained that the two persons assassinated were naked, that one
was [lying] on the top of the other as though they had had intercourse
[ba ha’iyat jamad“ mikardagi]. The [members of the jural] community to
which the two assassinated belonged, say that: “The murderer was in fact
unacquainted with Khidhir Bay, that they had an altercation [khusiamat]
and that one murdered the other; then he [Ahmad Bay] took [the corpse]
from there and put it over his wife after he had murdered her. [The man
and the woman killed] are not guilty [bi-gunah]. The blood money for
the murdered persons found in one place is less than if they had been
killed in two [different] places; [in this case, however,] the blood money
should be higher.” After one night and one day, the [jural] community
of the two murdered persons came and said that [they saw] blood traces
more than seven tanabs'3! from the household of the murderer and that
traces of a scuffle were also visible.132

This case of a doctored murder scene is not unique among homicide cases
in Bukhara.133 In the wake of a judicial report to the royal court, for instance,
the emir ordered one of his attendants to solicit from a jurist a legal opinion
addressing the possibilities of double murder. The mufti held that “if the two
were murdered in one place and their blood was spilled there, their blood

money should be of an amount appropriate to compensation for manslaughter

130

131

132
133

It appears that the author of the text confers on the term “community” (jama‘a) specific
attributes of communal organization that I do not understand. It is clear, however, that
the community as a legal entity could produce evidence on behalf of its members. On
the jural community, see F.H. Stewart, “Customary Law among the Bedouin of the Middle
East and North Africa.” In Nomadic Societies in the Middle East and North Africa: Entering
the 21st Century, ed. Dawn Chatty (Leiden: Brill, 2006): 242.

It is unclear why here the author employs tanab as a measure of lenghth, while the term
is usually defined as a measure of area.

See TsGARUZz, f. 1-126, op. 1, d. 1761, 1. 4.

Another such case in which two dead bodies were placed together, apparently to dimin-
ish the amount of blood money, can be found in TsGARUZ, f. 1126, op. 1, d. 1761, 1. 6.
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FIGURE 5

Judicial report to the royal court in Bukhara, n.d. TsGARUz,
f 1126, 0p.1,d. 1761, L. 4.

COURTESY OF THE CENTRAL STATE ARCHIVE OF
UZBEKISTAN
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[khun-i anha hadr mibashad]. Therefore, nothing is incumbent on the mur-
derer [ba-qatil-i madhkiur chizi lazim namishavad]. Should the heirs to the
murder victim hold that they were killed unjustly [ba-na haqq kushta], they
should file a claim, and the [accused] murderer should swear an oath.”34

If members of a jural community from the back of nowhere were cognizant
of such juristic proscriptions and their consequences, it would be fair to assume
that there was a space of shared knowledge in which the populace could learn
about proscriptions from the specialists. Central Asian records account for
legal actions, in a mixture of legalese and local parlance, that reflect a meshing
of cultural practices blending the professional exercises of jurists with the lay
comments made at the teahouse: in cities such as Samarqand, Bukhara, and
Khiva, where madrasas covered much of the urban landscape, we can assume
that people from all backgrounds shared a minimum knowledge of the law.

I am not arguing in any way against the legists fulfilling the role of the
legal experts: as we have seen, in diplomas of appointment to various legal
offices we find that gadis and muftis alone should fulfill specific duties and
enjoy prerogatives on account of their profession. Among nomads, too, the
person performing judicial duties enjoyed a monopoly on violence in cases of
deviation from Islamic law.3> What I suggest is different. It is a matter of fact
that ordinary people, too, monitored carefully the boundaries of the law and
denounced deviations from what was deemed local or customary practice.

The records produced by the chancellery of the Bukharan emirate or the
Khivan khanate show that categories of justice and morality, as well as notions
of procedure, were intelligible to ordinary people: a woman could thus catego-
rize a domestic beating as an offense before the jurist translated it into a case
of battery.!36 One wonders how otherwise to explain the fact that women filed
cases of assault without the intervention of jurists. Consider, for example,
the case of a certain Yakhshi Murat who had assaulted his wife Saadat Bika

134 See ibid.: 1. 25. For the application of this procedure, see ibid.: 1. 7: the perpetrator of a
double murder was apprehended and questioned. He stated that he saw his wife dur-
ing illicit intercourse with a man and killed both of them. He swore an oath (sawgand
khirda). The legists entrusted to him a certificate of manslaughter (khatt-i hadr), which
would probably have favored the payment of blood money.

135 “Let him punish those who opposed the command of the noble law” (shari sharif
amrigha mukhalifat gilghanlargha ta‘zir arab). This sentence is found in a diploma
from the royal court of Khiva, which conferred the appointment of a man to the office of
judge and moral inspector (gazi-ras bi l-istiglal) among the Khitay, a tribal group (tayfa)
of the Qaraqalpaq confederation (aliis). Shawwal 1255/December 1839. Private collection
of Abdusalim Idrisov, Nukus, Qaraqalpagstan.

136  See the report addressed by the governor of Giirlen to the chamberlain (yasawulbashi) in
Khiva, Rabi‘ al-Awwal 1335/January 1917, TsGARUz, f. 1-125, op. 1, d. 498, 1. 28.
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and consequently left the conjugal dwelling. Niyaz Bika, the mother of the
injured party, appealed directly to the royal court in Khiva. No doubt Niyaz
Bika recognized fully the legal resources available to her, as she must have
sensed that bodily harm (majrith)!37 constituted a legal category for which one
could pursue redress.

The acquisition of legal categories and the formation of certain assump-
tions about right and wrong were all inevitable for the populace because the
law had a public dimension. First of all, law was practiced in public. Hearings,
for example, were held in the open, in the presence of bystanders. Legal deeds
were notarized in front of several individuals. I speak here not of professional
witnesses (‘udil), nor those individuals authorized to give testimony (guwah),
but of the requirement in Central Asian Islamic legal deeds that documents be
notarized before a gathering of people in court (huddar-i majlis) [See Fig. 6].138
The people in question were presumably local notables, but their presence cre-
ated a bond between the court and the wider populace, ensuring that what
took place in court could later be recounted elsewhere in public. When a per-
son died, the wealth to be divided among her heirs would usually be described
in a list (riykhatt)13? in front of the neighborhood (jam*“i kasir hudurida).**°
This public practice contributed to creating entitlements and, more generally,
a sense of how a family wealth should be divided among the heirs.

People knew that what they said had a bearing on inquests. Everywhere,
rumors and hearsay will provide circumstantial evidence.!*! A certain course
of action acquired a particular legal force if done in public. If someone, for
example, stated in front of others that he owed money to another person, the
acknowledgment of such a debt would be inscribed in the memory of the local
community, and the people who witnessed such a statement must have known
the implications of this admission.'#2

137 Jarh, in Layish, Sharta and Custom in Libyan Tribal Society: Glossary 292.

138  See, e.g,, the division of the inheritance of one Qilich Bay notarized by a gadr in Khiva in
1864. At least three people in addition to the witnesses were present at the notarization;
see Katalog Khivinskikh kaziiskikh dokumentov: doc. 587.

139 For a description of one such case in Bukhara, see Hamid Khwaja, Tanzil al-imthal fi dhikr
bayan al-ahwal: fols. 100b—101a.

140 Katalog Khivinskikh kaziiskikh dokumentov, doc. 236. I checked the document at TsVRUz,
Khiva qozilik khujjatlari: doc. 236. See also TSGARUz, f. 1-125, op. 1, d. 486, I 124.

141  Giirlen gadis’ notification to the yasawulbashi in Khiva, 6 Rabi‘ al-Thani 1335/30.01.1917,
TsGARUz, f. 1-125, op. 1, d. 498, L. 75. The elders provide circumstantial evidence based on
hearsay in a case of disputed property between private individuals and the endowment
of a mosque community.

142 A Catalogue of Arabic-Script Documents from the Samargand Museum: doc. 69.



THE ISLAMIC JURIDICAL FIELD IN CENTRAL ASIA, CA. 1785-1918 87

FIGURE 6  Rescript addressed to the royal court of Emir Haydar (1807). Three legists notarized
the demarcations of waqf land in Kakh. Twenty-nine individuals participated in the
notarization as huddar-i majlis.143
COURTESY OF THOMAS WELSFORD

The fate of a culprit depended also on the public’s disposition towards
him. The choice between entrusting a culprit to a guarantor (kafil) and jail-
ing him required one to consider his reputation and determine the conse-
quences of such a decision for the social relationships of the parties and the

143 The document is described in Welsford and Tashev, A Catalogue of Arabic-Script
Documents from the Samarqand Museum: doc. 415.
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community to which they belonged. After arobbery somewhere in Khorezm,#4
for example, the victim followed the trail of the thieves, caught one of them,
and took him before a local governor (Aakim). The latter threatened to use
violence (siyasat) against him. Under threat, the suspect confessed (igrar) his
crime and provided the names of his two associates. As the latter were found
and it was ascertained that the three men had indeed perpetrated the crime
(jinayat), the case was settled by the official representatives of a local com-
munity who arranged for monetary compensation to the victim. The governor
thus notified the royal court and asked for further instructions. In so doing, he
asked whether the thieves should be detained or sent to Khiva. But there was
a third option available, handing the culprits over to a guarantor. Because the
guarantor was responsible for the culprits’ behavior, the guaranty placed a bur-
den on the entire community that the kafil represented. It was often the local
notables holding official administrative positions (agsaqgal/kathkhuda/naib)
who acted in this capacity and thus provided “donative liability”4> to individu-
als who confessed to felonies such as murder and robbery.146

3 Colonialism, Orientalism and the Study of Shari‘a

From the first years of Russian rule in Central Asia, it was widely claimed that
sharta there had always functioned as a legal domain controlled exclusively by
the legists. As we shall see in the next chapter, military officials, bureaucrats,
and scholars all had reason to claim that the gadi-centric shari‘a, as observed
under Russian rule, was an exact continuation of what had existed before
the conquest of Central Asia. Writing in 1909, Privy Councillor Count Pahlen
described imperial policy as follows:

When we subjugated Turkestan, the Russian government adopted the
principle of preservation [polazhila printsip sokhraneniia] with regard to

144 Muhammad Yasuf Bay ibn Pahlavan Mahram to the yasawulbashi in Khiva, 25 Dha
al-Qa‘da 1334/23.09.1916, TsGARUz, f. 1-125, op. 1, d. 498, 1l. 57. It proved impossible to
establish the location of the robbery, because the victim is not identified by his place
of origin or residence, but as belonging to a community (gawm) called Sart Alacha and
administered by an agsagal.

145 Ihere employ the terminology of Hallaq, Shari‘a: Theory, Practice, Transformations, 258.

146  For instructive cases in which agsaqgals and kathkhudas acted in the capacity of “guar-
antors,” see the following reports of conflict resolution in Khorezm: Muhammad Yasuf
Bay b. Pahlavan Mahram to the yasawulbashi in Khiva, 12 Dha al-Qa‘da 1336/19.08.1918,
TsGARUz, f. 1125, op. 1, d. 498, 1. 87-870b; Muhammad Ya‘qab Bay b. Jabbar Quli Mahram
to the yasawulbashi in Khiva, 22 Jumadi al-Thani 1335/15.02.1917, ibid.: L. 111.
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the native courts of the indigenes and introduced those changes from
which the population would benefit and which would diminish their
fanaticism, thereby allowing for a merger with the Russians.!#”

Russians molded the juridical field of shari‘a into the system of “native courts”
(narodnyi sud), that is, courts presided over by Muslim legal scholars who
would enjoy access to this position through elections via ballot. In this way,
the colonial administration retained only Muslim jurists, while it overhauled
the larger legal context and web of power relations in which such jurists were
formerly embedded.!48

By operating this way, the Russians not only stripped local rulers of their
legal powers but also denied that Muslim rulers had ever been qualified to
administer justice. The imperial enterprise of reconstructing the mechanics
of shari'a in colonial Central Asia was, on the one hand, useful for a project of
cultural transformation!#? and, on the other, integral to an edifice of knowledge
that was predicated on the assumption that law was the domain of the pro-
fessional legists alone. Much of the colonial staff was engrossed in the mun-
dane occupations of administration and was thus not absorbed in Central
Asian legal history. Russian imperial administration was not monolithic, as
officials everywhere spoke in many voices, but, when colonial masters at times
conceded that, in earlier periods, local rulers did intervene in judicial affairs,
they usually held that local power-holders could practice justice only “in an
arbitrary way."150

When they did not caricature Muslim rulers’ prominent role in the juridical
field, colonial officials merely ignored its importance. One eloquent illustra-
tion is provided by the unpublished work of the famous Orientalist Vladimir

147 Otchet po revizii Turkestanskogo kraia po Vysochaishemu poveleniiu Senatorom
Gofmeisterom Grafom K.K. Palenom. Narodnye Sudy Turkestanskogo Kraia (St. Petersburg:
Senatskaia Tipografiia, 1909): 6.

148 [Aleksandr K. Geins], Sobranie literaturnykh trudov Aleksandra Konstantinovicha Geinsa
(St. Petersburg: Tipografiya Stasyulevicha, 1898): 1:466; N.S. Lykoshin, “Kazii (Narodnye
sud’i): Bytovoi ocherk osedlogo naseleniia Turkestana.” In Russkii Turkestan: Sbornik
1. Prilozhenie k gazete ‘Russkii Turkestan” (Tashkent: Tipografiia “Russkii Turkestan,”
1899): 53.

149 W.B. Hallag, “On Orientalism, Self-Consciousness and History.” 1Ls 18/3—4 (2011): 404.

150 N.A. Khalfin, Rossiia i khantsva Srednei Azii (pervaia polovina XIX veka) (Moscow: Nauka,
1974): 12; LF. Kostenko, Sredniaia Aziia i vodvorenie v nei Russkoi Grazhdanstvennosti
(St. Petersburg.: Tip. B. Bezobrazov, 1871): 63. For British India, see R. Singha, A Despotism
of Law: Crime and Justice in Early Colonial India (New Delhi: Oxford University Press,
1998): 27.
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Viiatkin, which is devoted to the cultural history of the Shibanid empire!5! and
includes a section on the local judicial system.!5? Viiatkin probably did not
know that royal courts in Bukhara, Khiva, and Kokand had administered jus-
tice. His study is based on an unknown text on Islamic judicial ethics (referred
to vaguely as adab al-qadi) and three early-modern notary manuals: the copy-
book of a late sixteenth-century Samarqandi gad;'*® the Mukhtar al-ikhtiyar
ala al-madhhab al-mukhtar by Ikhtiyar al-Din b. Ghiyath al-Din al-Husayni,
who was gadi in Herat under the rule of the Timurid Sultan Husayn Bayqara;!>4
and the otherwise unidentified Shurit-i arangt. The system of conflict resolu-
tion, which Viatkin calls shariat, shows the gadis and the mulftis as the only
officials who performed judicial duties under the rule of the khans.

Russians presented the establishment of the native courts of justice as a
twofold achievement: first, the purported preservation of the status quo and,
second, the creation of a more rational legal system freed from discretionary
powers of the local rulers over justice.!®> Orientalists were fully implicated in

151 The Shibanid/Abulkhairid dynasty ruled Central Asia throughout the sixteenth century;
see R.D. McChesney, “Shibani Khan and Shibanids.” In EI2 vol. 1x: 426 ff. and 428 ff.

152  V.L.Viiatkin, Kvoprosam izucheniia uzbekov v Srednei Azii (XVIvek) (written in Samarkand
1932), unpublished manuscript (150 folios), TsGARUZ, f. R-2773, op. 1, d. 1103, Il 1-37.

153 Majmu‘a-yi wath@’iq, Ms Tashkent, TsVRUz, no. 1386. The text is a formulary manual con-
sisting of 737 copies of legal texts notarized between the years 996/1588 and 999/1591 at
the court of Mawlana Siddiq al-Halwa’, the deputy of the chief judge. It was entrusted
to Viatkin by the gadi of Urgut in 1907. A few of Viatkin’s translations were published as
Kaziiskie dokumenty XVI veka, ed. R.R. Fitrat and K.S. Sergeev (Tashkent: Komitet Nauk
Uzbekistana, 1937). A selection of texts from the Majmii‘a-yi watha’iq appeared in Uzbek
translation as Vasigalar to’plami. (XVI asrining ikkinchi iarmi Samarkand oblastidagi iuri-
dik dokumentlar), ed. B. Ibrohimov (Tashkent: Fan, 1982). The manual has been used also
by Rozaliia Galievna Mukminova for her Sotsialnaia differentsiatsia naseleniia gorodov
Uzbekistana v XV-XVI vv. (Tashkent, Fan: 1985). Muzaffar Alam has noted correctly that
some of Mukminova’s translations of texts from the Majmu‘a-yi wath@’iq are defective.
See his “Trade, State Policy and Regional Change: Aspects of Mughal-Uzbek Commercial
Relations, c. 1550-1750.” JESHO 37/3 (1994): 202—27, ns. 3, 14, 15.

154 Muzaffar Alam, The Languages of Political Islam: India, 1200-1800 (Chicago: University of
Chicago Press, 2004): 52. Alam lists only one manuscript copy preserved in Patna, though
an earlier one is held in the Bodleian Library; see Fraser 234, 235, 239. This manual seems
to have been used widely in Central Asia, up to the early twentieth century: other copies
of this work (including the one examined by Viiatkin) have recently been discovered
in the manuscript library of the Institute of Oriental Studies in Tashkent. One of them
was probably inspected by Ol'ga Chekhovich, who translated a few passages, TSGARUz,
R-2678, op. 1, d. 379.

155 See Chapter 2.
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this cultural project. This is clearly visible in Russian imperial and early Soviet
Central Asia, where experts in vernacular languages and the history of Islamic
culture wrote on sharia by creatively extrapolating from what they saw in
the “native courts.” One such case is provided by Nil Sergeevich Lykoshin
(1860-1922), who devoted an entire work to the gadis in Russian Central Asia,
which was based on his participating observation as police chief (pristav) in
the Muslim-majority neighborhoods of Tashkent. Lykoshin explains that the
native courts among the settled population of Turkestan replaced (smenil)
the earlier legal system, which consisted exclusively of gadis, on whose will
the life of the people depended. He emphasizes that the institutional changes
introduced by the Russians in Islamic law amounted merely to restricting the
competencies of the former gadis: a few offenses were subsumed by other legal
jurisdictions, and corporal punishment was abolished.!5¢

In other cases, we observe Orientalists pushing their informants to recount
a story precisely according to their preferred themes. During field work in
Bukhara, a group of Soviet academics led by the famous ethnographer and
linguist Mikhail Andreev!5? approached a former expert of the Islamic law of
inheritance (tarikacht), who had worked as attendant at the royal court,
and asked him to write down the duties of the chief judge or market inspec-
tor (ra’is).15® Their questions were invariably based on the assumption that
the late-Manghit judiciary exercised a monopoly over the articulation and
execution of justice.!>® Little wonder, then, that the insider’s account was
accommodated within a set of conceptions foreign to local judicial practices.!60
By contrast, an account of the judicial system in Khiva under the Qunghrats—the

156  See his “Kazii (Narodnye sud’i): Bytovoi ocherk osedlogo naseleniia Turkestana”: 53.

157 KJF. Akramova and N. Akramov, Vostokoved Mikhail Stepanovich Andreev (nauchno-
biograficheskii ocherk) (Dushanbe: Irfon, 1973). I owe this reference to Ulfatbek
Abdurasulov.

158  Tarjuma-yi ahwal-i Qadi Kalanha-yi daran-i Bukhara, TsGARUz, R-2678, op. 2, d. 251,
60b—4. The informant was a certain Qarl Ahmad, who had assisted Bukharan judges.

159 N. Fioletov, “Sudoproizvodstvo v musul'manskikh sudakh (sudy kaziev) Srednei Azii."
Novii Vostok 23—24 (1928): 204-17.

160 One of the results of this ethnographic expedition to Bukhara was the monograph by
M.S. Iusupov, Sud v Bukhare. Sudoustroistvo i sudoproizvodstvo v Bukharskom emirate v
kontse XIX i nachale XX v.v. (written in Samarkand, 1941) (unpublished manuscript, 305
folios), Ms Samarqand, AMIKINUz, no. 828. Though Iusupov notes in passing that the
emir himself decided on the appeals of his subjects and on the reports (ll. 15-16), he did
little to investigate the procedures according to which Bukharans filed their claim with
the royal court and focused, instead, on the gadis and their courts.
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production of which was not, apparently, prompted by Soviet academics—
conferred on the royal court a central role in the resolution of conflict.16!

One should avoid generalizations in speaking of Orientalists and Islamic
legal studies. Many experts in Islamic law who were “educated in the textual-
ist, mostly German, philological tradition"62? advocated the study of doctrinal
texts and thus understood sharia as a law of jurists. In their view, shari'a was a
legal doctrine whose evolution depended solely on the muftis as legal theorists,
while gadis were merely technicians responsible for reconciling doctrine with
the extralegal circumstances of the moment. The Orientalist scholarship on
Islamic law circulating in the Russian Empire, most of which in the colony was
of European origin, is no exception.!63 It had little impact, however, on the way
Russians conceived of the “native courts.” For them it was the gadr who was
primarily accountable for the implementation of sharia.

161 Babajan Safaruf [Babadzhan Safarov], Khwarazm ta’rikhi (1864-1934), Ms Tashkent,
TsVRUz, no. 10231, in particular the section entitled “Practices of solving disputes submit-
ted to the rulers, the office holders and the governors” (khan ‘amaldarlar hakimlarning
birgandan [?] da‘wa janjallarni muhakama qilish ‘adatlart), fols. 21-23. The author was
born at the end of the nineteenth century in Khiva, studied in a local madrasa, and
worked as mufti under the Qunghrats. See Sobranie vostochnykh rukopisei Akademii Nauk
Uzbekistan. Istoriia, ed. D.Iu. Iusupov and R.P. Dzhalilov (Tashkent: Fan, 1998): 236. That
he served in some juristic capacity can be inferred from a request for a legal opinion that
he sent to Bukhara in 1919; see B. Kazakov, Bukharan Documents: The Collection in the
District Library, Bukhara, trans. J. Paul (Berlin: Klaus Schwarz, 2001): 44.

162 1. Agmon and I. Shahar, “Theme Issue: Shifting Perspectives in the Study of Shari‘a Courts:
Methodologies and Paradigms.” ILS 15/1 (2009): 4.

163 For an overview of the available literature at the beginning of the twentieth century,
see A.E. Krymskii, “O posobiiakh dlia izucheniia musul'manskogo prava.” In Istoriia
musul'manstva. Somostoiatel'nye ocherki, obrabotki i dopol'nennye perevody iz Dozi i
Goldtsiera, ed. A.E. Krymskii (St. Petersburg: Tipogr. V. Gattsuk, 1904): part 11, 28—38. As
late as 1912, the Orientalist Nikolai Ostroumov noted that, “with regard to Islamic studies
and most notably to the study of Islamic jurisprudence, the Russian scholarship (russ-
kaia pechat’) deserves to be reproached. It is impossible to rule 20 millions of Muslims,
not only without knowledge of sharra but also without acknowledging the latter’s neces-
sity”; see his Islamovedenie. 4. Shariat po shkole (mazkhab) Abu-Khanify (Tashkent: Tip. Pri
Kants. Turk. Gen.-Gub, 1912): 19. On Ostroumov, see B. Babajanov, “‘How Will We Appear
in the Eyes of Inovertsy and Inorodtsy?’ Nikolai Ostroumov on the Image and Function of
Russian Power.” cAs 33/2 (2014): 270-88. Babajanov here overlooks the fact that, in spite of
his misuse of the word “code” for shari'a, Ostroumov clearly understood that the applica-
tion of Islamic law depended on the interpretive role of the jurists (muftis); hence, it is
to Ostroumov that we owe the first comprehensive list in Russian of authoritative juristic
sources employed by local muftis: Ostroumov, Islamovedenie. 4: 9-18.
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4 Shari‘a and the Governing Authorities

Another problem we may face in examining scholarship in Islamic legal stud-
ies and shari‘a in precolonial Central Asia is the assumptions we bring to the
concept of governing authorities or “the state.” Considering a region of the
Muslim world such as Central Asia in the nineteenth century may lead us to
situate the local khanates in a wider history of modernization and a narrative
of cultural change in which Muslim polities translated their encounter with
the West into their own experiences of modernity. This may risk our assuming
that modernizing trends current—for example, in the Ottoman Empire during
the Tanzimat period—prevailed also in Khiva, Bukhara, and Kokand. Central
Asian legal history is completely different. The Muslim polities that governed
there did not display the sorts of reforms or the cultural orientations that were
current in the Ottoman Empire in the second half of the nineteenth century:
we find few attempts at the formalization and proceduralization of judicial
activities, and we cannot cite instances of codification similar to the ganun-
namas and legal transplantation of, say, Western legal texts.164 In Central Asia
we do, however, see forms of “corporate identity” and “a public welfare appa-
ratus,” as well as “a universal administrative and bureaucratic control”65 and
instruments of “surveillance, discipline, and punishment,” all features that
Wael Hallaq considers intrinsic to the model of the modern nation state, under
the rule of which shari‘a lost its pristine functions and was eclipsed.
According to Hallag, modernizing trends in the Muslim world began in the
Ottoman Empire as an endemic process of centralization—itself a measure to
counteract the military and economic power of the West—and then affected
much of the Muslim-majority colonies. Under these conditions, shari‘a
became subjected progressively to the legislative ethos of states that imposed
their own juristic views. The modern state and sharia are, in Hallaqg’s view,
incompatible, because both represent two “machines of governance” that tol-
erate no external infringements aimed at “determining the substance of law."166
There are two problems with the way Wael Hallaq approaches the study of
shari‘a in the modern period. First, he leads us to view the centralization of

164 See A. Rubin, Ottoman Nizamiye Courts: Land and Modernity (New York: Palgrave
MacMillan, 2011).

165 W.B. Hallag, “Islamic Law: History and Transformation.” In The New Cambridge History of
Islam, vol. 4, Islamic Cultures and Societies to the End of the Eighteenth Century, ed. Robert
Irwin (Cambridge: Cambridge University Press, 2010): 143.

166 W.B. Hallaq, Sharia: Theory, Practice, Transformations (Cambridge: Cambridge University
Press, 2009): 361.
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the judicial apparatus as a centripetal force, by which sharia is driven from
the landscape it originally inhabited. The idea that sharia was centrifugal
to the state is misleading for the legal history of Central Asia and the wider
Hanafi world. Muzaffar Alam has shown how attempts to rethink the relation-
ship between shari‘a and the state are visible in Herat under Shahrukh in the
first half of the fifteenth century and later under Babur (r. 932—37/1526—30).167
This became an even stronger phenomenon in the late eighteenth century and
throughout the nineteenth—or at least we have more sources that attest to it.
This phenomenon has nothing to do with the encounter with the West. More
than a century before Awrangzeb (1. 1068-1118/1658-1707) solicited the compi-
lation of the collection of legal opinions called al-Fatawa al-Alamgiriya, the
first ruler of the Aba ‘1-Khayrids in Bukhara commissioned the compilation of
the al-Fatawa al-Shibaniya in Persian, which would have been easily intelligible
to the local populace.!68 A few decades later, Shah ‘Abbas commissioned the
imposing Jami“i Abbasi to popularize the Shi‘i legal literature in the vernacu-
lar, so the Persianate world witnessed, between the sixteenth and seventeenth
centuries, several attempts by sovereigns to define the Islamic legal domain.169

The other problem is that, in distinguishing between the state, as a preserve
of legal authority, and the judiciary, one makes an a priori distinction between
two entities that are actually of the same substance: most of the people who
staffed the chancellery of the khanates—the administrative apparatus of local
Islamic polities—had the same background as the jurists who were appointed
to the post of gadi or worked as muftis. Rulers themselves, for example, were
often jurists or were surrounded by legists such as the yasawul-i ‘ulama’.
Ulama’ staffed the chancelleries of the khanates and taught in the madrasas
established by local dynasts. The state and whatever legalistic knowledge ema-
nates from it should not necessarily be regarded as different from or opposed
to the production of the ulama’. Drawing an artificial boundary between the
state and the shari'a (or the ‘ulama’) risks applying the notions of legal diver-
sity to a juristic field that contained only one body of law. In Central Asia,

167  Alam, The Languages of Political Islam: India, 1200-1800: passim.

168 amma ba'd: chunin guyad al-fagir | followed by the name of the author, P.S.] ki ba‘ith bar
tahrir-i in kalamat wa taqrir-i in maqalat an-ast ki hadrat-i sahib-qiran-i nadir-zaman in
faqir-i shikasta-yi durust-i‘tigad ra amr kard ki kitabt bar bab-i masayil-i shartya-i fariya
nawisad ki qarib ba-fahm wa ma‘mula bihi bashad ta bar jami-i mustafidan-i an asan
bashad, ‘Ali b. Muhammad ‘Ali b. ‘Al b. Mahmud al-Mukhtari al-Khwarazmi al-Kubrawi,
al-Fatawa al-Shibaniya, Ms Tashkent, TsVRUz, no. 612/1: fols. 7a—7b. Described in svr
VIII: 290.

169 R. Jurdi Abisaab, Converting Persia: Religion and Power in the Safavid Empire (London:
L.B. Tauris, 2004): 58.
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the subjects of the khanates distinguished between the royal court and the
gadis as different legal venues. But they did so only on account of an asymme-
try of powers of enforcement rather than because of procedural differences.

The literature on the state’s legal administration is narrow, and nearly all of
it is surprisingly similar: the justice of the royal court is either substantively
different from shari‘a as it deals with the reparation of offenses that do not fall
within the jurisdiction of the gadis, or it is referred to as mazalim, which serves
as a court of second instance.!”? To the best of my knowledge, a recent work
by Yossef Rapoport is unique in having approached the relationship between
the royal court and shari‘a from a different perspective. In a study addressing
the purported deterioration of the Islamic legal system under the Mamluks,
Rapoport has argued that “the mazgalim courts of the pre-Mamluk classical
tradition [...] were [...] transformed into courts of wide jurisdiction, parallel
to the shariah courts of the gadis. These new institutions were called siyasah
courts, because of their emphasis on equity at the expense of the formalism of
the shart‘ah. [...] The siyasah courts of the fifteenth century had jurisdiction
over cases that had little direct effect on public policy, such as reclamation of
debts and matrimonial cases.”’” Rapoport’s contribution in opening new lines
of inquiry into the entanglement of sharia with the justice emanating from
the royal court is twofold: he shows that the gadis and the magistrates of the
ruling principalities were complementary, and he demonstrates an increasing
tension between the two as the establishment of the institutions of “siyasah
courts” signaled a centralization of legal administration that culminated in the
interference of the rulers in the way gadis resolved disputes. The centralized
Ottoman administration is usually held up as the sole case in which such ten-
sion was resolved by the ruler by means of the ganun, that is, a medium for
reconciling sharia to the ruler’s law.

Elaborating further on Rapoport’s argument, I propose that the justice
of the royal court and shari'a are not merely complementary but are one
and the same thing. First, we have seen that, in nineteenth-century Central
Asia, Islamic law was not administered only by a professional judicial body.
I hope to have shown that, after the fall of the Ashtarkhanids and the
Abt 1-Khayrids (1747) and the subsequent establishment of the three main
ruling principalities, the administration of law underwent bureaucratiza-
tion and centralization that led to a greater involvement of the royal court
in people’s private affairs. The archives of the Manghit (r. 1753-1920), Ming

170 Ben-Bassat, Petitioning the Sultan: Protesters and Justice in Late Ottoman Palestine: 24-8.
171 Y. Rapoport, “Royal Justice and Religious Law: Siyasah and Shari‘ah under the Mamluks.”
MSR 16 (2012): 75.
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(r. 1798-1876), and Qunghrat (r. 1770-1920) bureaucracies suggest that gadis
more often than not served in the humble capacity of legal advisors and were
thus held accountable for every decision they took. If we move away from
records produced only for patterns of private consumption—which, according
to the Soviet academic taxonomy, are usually termed “gadi documents”)!72—
we see that Central Asians living under the rule of the Muslim principalities
accessed the legal services provided by the royal court, which may or may not
have required the legal expertise of gadis.

Second, the fact that nineteenth-century jurists issued opinions that con-
ferred legitimacy on the view that gadis should submit to the will of the local
ruler means that manifestations of dependence on the ruling house were
becoming an established feature of the Islamic juridical field in Central Asia.l”
That opinions were issued on this point of law also suggests that the depen-
dence of the ulama’ on the rulers was disputed among legal experts.174

5 On Customary Law

In examining the historiography of law in post-Mongol Central Asia and con-
sidering the state, we have to deal with an additional complication that requires
a specific, though cursory, treatment. It is often assumed that Central Asian
khanates occasionally operated in a legal field different from shari‘a, which
somehow represented the cultural legacy of the Mongols. Chinggis Khan is
known, among other things, for having been a lawgiver who introduced a body
of customary laws called the yasa (jasaq). There is no way to establish what
the yasa was during Chinggis Khan’s time, because the available sources refer-
ring to his regulations were produced centuries later.'”> Things are no easier
in the Timurid period in attempting to evaluate the tord, a term Maria Eva

172 A translation of the Russian kaziiskie dokumenty (Uzbek, qozi hujjatlari).

173 . Pickett, The Persianate Sphere during the Age of Empires: Islamic Scholars and Networks
of Exchange in Central Asia, 1747-1917. PhD diss. (Princeton University, 2015): chap. 5.

174 For an argument against the submission of the ulama’ to the Manghit ruling house,
see Ahmadi Donish, Navodir-ul-vaqoe”, ed. A. Devonaqulov, 2 vols. (Dushanbe: Donish,
1988-9): 2:53—4.

175 R.G. Irvin, “What the Partridge Told the Eagle: A Neglected Arabic Source on Chinggis
Khan and the Early History of the Mongols.” In The Mongol Empire and Its Legacy, ed.
R. Amitai-Press and D. Morgan (Leiden: Brill, 1999): 10; D. Morgan, “The ‘Great Yasa of
Chinggis Khan' Revisited” In Mongols, Turks, and Others: Eurasian Nomads and the
Sedentary World, ed. R. Amitai and M. Biran (Leiden: Brill, 2005): 305-7.
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Subtelny explains as the “Turko-Mongolian custom as practiced by Temiir, his
descendants, and their Chaghatay[-speaking] followers,” which “overlapped
and complemented the Chinggisid yasa."76 One of the elements connecting
the Timurid ¢6rd directly to Chinggisid customary law is said to be the yargha,
the “court of investigation,” which Subtelny describes as “the chief instru-
ment of enforcement of the yasa."""” References to the tdrd and the yarghu
in Timurid sources, however, convey rather a perceived tension between the
latter and the shari@!”® than a reflection of how the yasa and the tord actually
functioned. By the nineteenth century, yarghii had acquired a completely dif-
ferent meaning and was applied to punishments meted out by the royal court.1”®

Thomas Welsford has made a strong case that the Mongol yasa and the
Timurid ¢ord were nothing other than instruments to invoke Chinggisid tradi-
tions, “however contextually understood. Because there was no authoritative
record dating back to Chingiz’s own rule, people knew of a ‘Chingizid tradi-
tion’ only in the form of its various late avatars, each articulating a world-view
somewhat different from the next.”’80 This interpretation holds true also for
later periods. As Anke von Kiigelgen has noted, Manghit historiographers
repeatedly praised their patrons for having abolished “Chinggisid innovations”
(bid‘atha-yi chingizi) which consisted largely of forms of taxation other than
those sanctioned by sharia.® The Khivan chroniclers Munis and Agahi do

176  Subtelny, Timurids in Transition: 15-16.

177  Ibid.: 21. Another sympathizer with this view is Jiirgen Paul, in Zentralasien (Frankfurt am
Main: Fischer, 2012): 317.

178 Subtelny, Timurids in Transition: 25; 1. Togan, “Ulugbek zamaninda Yasa ve Seriat
Tartigmalar.” Tarih Cevresi1(1994): 9-16; LE. Binbasg, “The Anatomy of a Regicide Attempt:
Shahrukh, the Hurafis, and the Timurid Intellectuals in 830/1426—27." JROAS 23/2 (2013): 33.

179 Ahmad Makhdham Danish Muhandis-i Bukhari, alias Ahmad-i Kalla, Tarjimat al-ahwal-i
amiran-i Bukhara-yi sharif az Amir-i Danyal ta ‘asr-i Amir Abd al-Ahad, Ms Tashkent,
TsVRUz, no. 1987: fol. 15b; Maktubat-i Amir Haydar ba Muhammad Hakim Bi, Ms Tashkent,
TsVRUz, no. 2120: fol. 304a (yasawul ra ‘afw farmudim bayad ki tahstldaran az way yarghu
talab nasazand); Semenov, Ocherk ustroistva tsentral’nogo administrativnogo upravle-
niia Bukharskogo khantsva pozdneishego vremeni: 13. Jiirgen Paul claims that the yarghu
continued to exist after Shahrakh, although he provides no evidence in support of this
statement, Zentralasien: 317.

180 T. Welsford, Four Types of Loyalty in Early Modern Central Asia: The Tuqay-Timurid
Takeover of Greater Ma wara al-Nahr, 1598-1605 (Leiden: Brill, 2012): 85.

181 Von Kiigelgen, Die Legitimierung der mittelasiatischen Mangitendynastie in den Werken
ihrer Historiker: 270—2.
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the same, when they recount how Eltiizer Khan Qunghrat abrogated similar
“unlawful innovations” in taxation in Khorezm.182

It follows that, if there was in early-modern Central Asia a legal field that
might have been different from Islamic law and fallen under the jurisdiction
of the ruling house alone, it must have been the yarghi, which disappeared,
however, with Shahrukh, if we are to credit the reconstruction made by
Subtelny. By contrast, starting in the sixteenth century, texts occasionally refer
to “Chinggisid” legal practices that deviate from Islamic law. It does not nec-
essarily follow that such practices represented a Turko-Mongolian customary
law or a kind of justice administered by the state.

In the attempt to move away from a statist perspective, historians of Islamic
law (most notably students of Ottoman history) have sought to show not only
that the courts applying sharia enjoyed a certain degree of autonomy from the
state but also that their judicial operations were effectively informed by prin-
ciples of “collective responsibility and self-government.”’3 In emphasising,
instead, close ties between shari'a courts and the state, my argument might
be accused of resurrecting an interpretive paradigm that was abandoned long
ago. Against this objection, I should note that my study develops the idea
that Central Asian khanates did not claim legislative prerogatives for them-
selves. They never legislated on matters of shari‘a law, nor did they attempt to
codify it. By promoting forcefully a theory of justice that rested on the defense
of shari‘a, the khanates drew upon notions of local practice, custom, and col-
lective responsibility. This inclusive aspect of the state rests uncomfortably
on a narrative of opposition between legal centralism and autonomous legal
fields. I thus situate the state in a juridical field in which all legal actors use
shari‘a as a common set of legal values to translate the particular into the uni-
versal. Judges, along with cultural brokers, saints, and people endowed with
local knowledge, were all expected to act according to sharia. The khanate
watched and held everyone accountable.

182  Shir Muhammad Mirab Miinis and Muhammad Riza Mirab Agahi, Firdaws al-igbal:
History of Khorezm, trans. Y. Bregel (Leiden: Brill: 1999): 183—84. There is a striking simi-
larity, however, between Shah Murad, Eltiizer Khan and Shahrukh, who are all praised
for having restored shari‘a by abrogating unlawful forms of taxation (galanat); see
M.E. Subtelny, “The Sunni Revival under Shar-Rukh and Its Promoters: A Study of the
Connection between Ideology and Higher Learning in Timurid Iran.” In Proceedings
of the 27th Meeting of Haneda Memorial Hall Symposium on Central Asia and Iran August
30,1993 (Kyoto: Institute of Inner Asian Studies, 1993): 20.

183  B.A.Ergene, Local Court, Provincial Society and Justice in the Ottoman Empire: Legal Practice
and Dispute Resolution in Cankirt and Kastamonu (1652—-1744) (Leiden: Brill, 2003): 24.
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It may be useful to revisit, briefly, the meaning of customary law in the
Russian period, especially because we shall come across this category in
the following chapters. Received wisdom on law and colonialism holds that
the Europeans “invented” customary law by requesting that indigenous experts
commit to writing down the laws that they followed locally and that had pre-
viously existed only in oral form. Colonial “invention” of customary law took
other forms also. Russian officials, for example, were directly engaged in their
collection and recording and thereby acted as legal anthropologists. In the
Caucasus, Russians assembled books of village rules, in Arabic, and in Central
Asia they compiled digests of customary laws, mainly in Russian (erezhe/
sbornik obychaev). In both cases, the “invention” of customary law amounted
to a purposeful disambiguation of certain norms from a larger system of legal
signification in which they had previously been entangled.’®* In both the
Caucasus and Central Asia, the compilation of books of customary law and their
extended commentary in the Russian press was integral to an imperial policy
aimed at disempowering sharia among specific Muslim communities in the
hope that it would facilitate their subjugation. Virginia Martin observes that:

The diverse collections of rules and principles that were presented for
government use or published in the periodical press were identified
collectively as the “customary law” (obychnoe pravo) of the Kazakhs. In
this way, Russian officials and scholars “invented” Kazakh customary law
and gave it claim to universality. They produced a body of written cus-
toms that may have captured many of the judicial practices of a particu-
lar kinship group or region at a particular time, but once recorded([,] the
oral customs ceased to accurately reflect changing, everyday practices.185

184 R. Roberts and K. Mann, “Law in Colonial Africa.” In Law in Colonial Africa, ed. K. Mann
and R. Roberts (Portsmouth, NH: Heinemann, 1991): 4; M. Chanok, “Paradigms, Policies,
and Property: A Review of the Customary Law of Land Tenure.” In ibid.: 61-84. M. Kemper
and M. Reinkowski, “Einleitung: Gewohnheitsrecht zwischen Staat und Gesellschaft.”
In Rechtspluralismus in der Islamischen Welt. Gewohnheitsrecht zwischen Staat und
Gesellschaft, ed. M. Kemper and M. Reinkowski (Berlin and New York: De Gruyter, 2005):
2—3; B.M. Cooper, “Injudicious Intrusions: Chiefly Authority and Islamic Judicial Practice
in Maradi, Niger” In Muslim Family Law in Sub-Saharan Africa: Colonial Legacies and
Post-Colonial Challenges, ed. S. Jeppie, E. Moosa, and R. Roberts (Amsterdam: Amsterdam
University Press, 2010): 183—218. A. Guerin, “Racial Myth, Colonial Reform, and the
Invention of Customary Law in Morocco, 1912—1930.” The Journal of North African Studies
16/3 (2011): 361-80.

185 Martin, Law and Custom in the Steppe: The Kazakhs of the Middle Horde and Russian
Colonialism (Richmond, ux: Curzon, 2001): 4.
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Any process of codification is an attempt to fix specific norms, to confer norma-
tive value on them, and, probably, to exclude other norms deemed unsuitable
under changing social circumstances. This is not characteristic only of colonial
governmentality. Muslim jurists, too, produced books of substantive law, such
as collections of fatwas and abridged legal manuals (mukhtasar),'®8 in order to
endow with authority specific modes of juristic reasoning and certain judicial
procedures, with the effect that they gave the latter claim to universality.'¥? The
use of terms such as dastir and urf, which we often find in vernacular deeds
in Central Asia, is no less a cultural construction—that is, an ex post facto cat-
egorization adopted to confer on a given practice, whether well established or
not, the force of custom.

Also, Paul Dresch!®® and Judith Scheele!®® cite the need to distinguish
between invented custom and nonstate forms of legalism manifesting them-
selves in the colonial period that cannot be reduced to colonial “inventions”
and Western impositions. Both have argued that emphasis on the invention of
customary laws does more to obscure than to clarify the meaning of the laws or
normative orderings that we call “customary.” I agree with Dresch and Scheele
that little has been done so far to understand how Kazakh customary law func-
tioned and how its practitioners and consumers conceived of it.

There are two aspects of customary law in colonial Central Asia that should
be addressed further. First, it seems that, for Kazakh arbitrators (bis), it was
of little concern that they operated in courts established by the Russians to
dispense justice under a legal system that today we tend to dismiss as a colo-
nial “invention.” Either they considered irrelevant what they recorded in court
registers and thus catered to the expectations of the Russian administration,
or, more likely, they were perfectly at ease with the new institutional arrange-
ment of the customary law courts and thus believed that they were operating
according to a normative system that ought to be called ‘G@dat. Kazakh arbi-
trators may well have regarded with favor the institutional innovation of the
native courts in light of their own personal interests. The clientele of the new

186 M. Fadel, “The Social Logic of Taqglid and the Rise of the Mukhatasar.” ILs 3/2 (1996):
193-233.

187 A. Fekry Ibrahim, “The Codification Episteme in Islamic Juristic Discourse between
Inertia and Change,” ILS 22/3 (2015): 157—220.

188  P. Dresch, “Legalism, Anthropology, and History: A View from Part of Anthropology.” In
Legalism: Anthropology and History, ed. P. Dresch and H. Skoda (Oxford: Oxford University
Press, 2012): 1-37.

189 J. Scheele, “A Taste for Law: Rule Making in Kabylia (Algeria).” cssH 50/4 (2008): 895-919.
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customary-law courts represented a source of income and, as such, clearly
increased their power. Some Kazakhs may, however, have viewed customary
law less as a colonial invention than as an expression of their own legal culture.

Second, and more significantly, the bis who adjudicated according to cus-
tomary law among a specific Muslim community could also, if needed, easily
change legal hats and act in the capacity of gadis who would rule accord-
ing to shart'a.'%% We observe this curious phenomenon in various places in
Russian Central Asia.'! This originates from the fact that the incorporation of
this region into the Russian Empire brought about an “Islamic revival,” which
manifested itself in the proliferation of institutions of Islamic higher learning
(madrasa), where more Muslim students could study and practice sharia. As
a result, we observe, along with procedural differences, a significant overlap
of Islamic stock phrases between ‘adat and shari‘a courts under Russian rule.192

Taken together, these two aspects suggest that Russian imperialism in
Central Asia changed the meaning that people gave to custom and ultimately
affected their legal consciousness.

Conclusion

Subjects of the khan filed their claims with the royal court for many reasons.
According to awidely shared perception, agencies in Bukhara, Khiva, or Kokand
were more powerful than provincial officeholders—for example, a gadi—and
the royal court’s sanctioning of a ruling would ensure its execution. Materials
from early-twentieth-century Central Asia, especially from Khorezm, indicate
that gadis lacked even the power to summon parties, as demonstrated by the
following record indicating that a respondent used violence against a court
attendant:

Mulla Muhammad Panah, the husband of Bibi Bika, who is the sister
of Mulla Jum‘a Niyaz from Khiva, opened her [wife’s] chest with a key
and stole leather galoshes and valuable clothes. Moreover, he beat the

190 Sartori, “The Birth of a Custom: Nomads, Sharia Courts and Established Practices in the
Tashkent Province, ca. 1868-1919”: 312.

191 Allen J Frank has noted the same phenomenon, which he terms “an overlap between
qadis and biys” among the Kereys of Petropavlovsk. E-mail communication, 26 February
2015.

192 P. Sartori, “Murder in Manghishlaq: Notes on an Instance of Application of Qazaq
Customary Law in Khiva (1895).” b1 88/2 (2012): 235-40.
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aforementioned Bibi Bika for no reason and made her suffer. For this
reason, the gadi ishan appointed Mulla Sayyid Muhammad as trustee
[yasawul] and sent him [to the place]. [Mulla Muhammad Panah, how-
ever,| beat him too and insulted him. Therefore, the above mentioned
[Mulla Juma Niyaz] has a claim against Mulla Muhammad Panah.
Let them come to the royal court of his majesty—may his rule last
forever—together with the attendant, Rahman Birgan Bajban, who is the
guard [nawkar] of Muhammad Ya‘qub Bay Yasawulbashi, and resolve the
case. They should pay two tangas for each parasang to the attendant. This
instruction was written on 6 Rabi‘ al-Thani in 1336 [19.01.1918].193

Disputing parties who traveled to the seats of power made significant finan-
cial investments to file their claim with the authorities. There may have been
other reasons for such investments: a desire to shift the case away from local
power struggles, to attract the maximum possible publicity for one’s case in
order to restore public credibility,!* or out of distrust for local officeholders.
Our sources suggest that local subjects enjoyed the right to request that their
cases be transferred to Khiva, for example, even during trials held at the office
of a governor or in a gadr’s court.!5 The prerogative of subjects living in locali-
ties far from center of the khanate to lodge a lawsuit with the royal court thus
belonged to a “culture of justice.”

In nineteenth-century Central Asia, as elsewhere in the Islamicate world,
most claims were heard and resolved informally. My argument—the royal
court’s prominent role in the resolution of conflicts—accounts for only a
fraction of what occurred in villages and provinces, away from the centers
of power, where local notables and elders regularly settled disputes. Deeds
of acquittal and amicable settlement notarized by gadis, common as they
were in Central Asia, probably attest to the resolution of conflicts that first
were treated informally, without the aid of a state representative. Informal
settlements were integral to the local legal “system,” but this observation does
not detract from the argument that power relations among state officials
affected the practice of Islamic law. Muslims would not bring their affairs to a

193 TsGARUz, f. 1-125, op. 1, d. 633, . 90. A parasang (farsakh) is approximately 5%2 kilometers.

194 Idraw on Daniel Lord Smail’s notion of publicity in The Consumption of Justice: Emotions,
Publicity, and Legal Culture in Marseille, 1264-1423.

195 TsGARUg, f.1-125, op. 1, d. 498, 1l. 44; 56—560b.
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judge unless ordered to do so by the royal court or a governor.!%6 The local pop-
ulace knew that gadis acted mostly as notaries and legal assessors, and their
rulings may, in fact, attest to trials held at the request of a governor or the royal
court.

The Central Asian royal courts no doubt devoted attention to the mundane
affairs of their subjects while ignoring established judicial practices that were
followed in other regions of the Islamicate world, because appeal to the royal
court (‘ard) served to relieve social tensions. More importantly, however, it
gave the central government the opportunity to monitor local affairs in a regu-
lar fashion and thus to make timely adjustments in response to changing social
circumstances.

196 TsGARUz, f. 1125, op. 1, d. 509, . 145. This rescript of the diwanbigr to the khan demon-
strates the extent to which Khivan authorities could instruct gadis on how to proceed in
civil-law cases. This is a case of debt: the diwanbigi writes to a gadl, orders him to appoint
a trustee (amin), and sends him with a guard to a locality to sell certain possessions to the
creditors (14.11.1916).



CHAPTER 2

Native Judges into Colonial Scapegoats

Introduction

In the nineteenth century the Russian Empire extended its domains into
the Kazakh steppe and Transoxiana. Russian legal planners and offi-
cials had to secure social order in the new territories that fell within the
state’s purview. Both the absorption of local bodies of law into the struc-
ture of imperial governance and the official recognition of indigenously
enshrined local rights and obligations were seen as necessary “to keep
the peace, in return for tribute and taxes.! The Russian Empire thus estab-
lished a pluralistic legal regime. It introduced courts (military and civil)
presided over by Russian justices and native courts presided over by gadis
with a view to preserving sharia—or at least what Russians thought sharia
amounted to before the conquest. Some features of Islamic legal culture were
profoundly transformed, while others remained intact. This chapter looks at
one such rupture. It shows that the legal structure of the colony required that
native judges (gadis) be depicted as corrupt, even as it encouraged many false
accusations against them to be filed by Muslims with the colonial administra-
tion of Russian Turkestan.

The forms of governance that the Russians adopted in the realm of
law differed little from other Western instruments of domination in Asia.
St. Petersburg’s civilizing mission presumed an asymmetry between imperial
law and the various forms of indigenous justice. Russians believed that bring-
ing “civic-mindedness” (grazhdanstvennost’)? to the peoples of the Kazakh
steppe and Transoxiana rested on the rapprochement (sblizhenie)® between
an inferior body of law locally in use, “custom” (obychai), and the empire’s

1 J. Burbank, “An Imperial Rights Regime: Law and Citizenship in the Russian Empire.” Kritika
7/3 (2006): 402.

2 V. Martin, Law and Custom in the Steppe: The Kazakhs of the Middle Horde and Russian
Colonialism (Richmond, uk: Curzon, 2001): 4, 43; see also P. Werth, “Changing Conceptions of
Difference, Assimilation, and Faith in the Volga-Kama Region, 1740-1870.” In Russian Empire:
Space, People, Power, 1700-1930, ed. ]. Burbank, M. von Hagen, and A. Remnev (Bloomington:
Indiana University Press, 2007): 170, 184-5.

3 On the concept of sblizhenie, see Chapter 1, fn. 101.

© PAOLO SARTORI, 2017 | DOI 10.1163/9789004330900_004
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superior legal system, “the law” (zakon). In their view, this transformation of
local practices could be achieved without using force to introduce imperial
law. Russian authorities thus allowed colonial subjects to present cases before
local legists in “native courts” (narodnye sudy), but they hoped, with time, to
impress upon them the greater desirability of operating within the imperial
legal system.*

The institutional arrangements that were established in Central Asia, how-
ever, differed significantly from the solutions that had been applied in other
Muslim-majority regions of the empire. In 1788 Catherine the Great established
the Muslim Spiritual Administration, in the form of a muftiate in the Ural town
of Ufa, to supervise the local mosque communities of European Russia, as well
as to appoint and control their imams; another task of the mulftis was to issue
fatwas and regulations that would legitimize state policy and legislation from
an Islamic point of view. It is usually held that Islamic law became confined,
in daily practice, largely to issues of personal status, that is, registering births,
marriages, and divorce and dealing with issues of inheritance.> These were the
fields that the tsaristadministration leftlargely to the imams of the local mosque
communities. Other important aspects of Islamic law, however, such as chari-
table endowments (wagfs) to finance mosques and schools, were, in the Volga-
Urals, often left in a gray area, without official recognition. In the region under
the purview of the muftiate, Muslims could, and did, bring their affairs to “com-
munes” (Russ. zemstvo, pl. zemstva) and jury trials, at least after Alexander 11’s
(r. 1855-81) reforms of the judiciary. This was not the case in Russian Central
Asia, where communes did not exist and judicial powers were, instead, in the
hands of the military.6 As we shall see, when Muslims appealed to the Russian
government, their grievances were actually heard by military officers who
deliberated with wide discretion on points of law specific to sharia. It is thus
common to find officers seconded to Turkestan who had not been initiated
into the rudiments of Islamic law and who deliberated creatively on waqflaw,
property rights, customary dowry, the law of evidence, and so forth. This situ-
ation had serious unintended consequences for the practice of law in general,
and, more specifically, for the legal culture of the colony. Military officers most
often resolved conflicts by applying both imperial law and Islamic law, thereby

4 E. Schuyler, Notes of a Journey in Russian Turkestan, Khokand, Bukhara, and Kuldja, 5th ed.,
2 vols. (London: Sampson Low, Marston, Searle, and Rivingston, 1876): 1:168.

5 R.D. Crews, “Empire and the Confessional State: Islam and Religious Politics in Nineteenth-
Century Russia.” AHR 108/1 (2003): 76 fn. 94.

6 A.S. Morrison, “Metropole, Colony, and Imperial Citizenship in the Russian Empire.” Kritika
13/2 (2012): 329.
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hybridizing procedures in forms that are typical of colonial situations. Central
Asia represents, from this point of view, an exception in which the rule of law,
as imagined by legal planners in the imperial metropole, was suspended. Such
an arrangement made the region institutionally different from those areas
under the rule of the Muslim Spiritual Administration.

Although the watchword among Russian lawmakers was “preservation”
(sokhranenie),” the formal incorporation of local customs into the body of
the imperial law in fact brought about new legal cultures. Imperial legal tax-
onomies distinguished between laws for settled communities of Muslims and
laws for nomads. Such a distinction reflected a widespread assumption that
the nomads were only superficially Islamized: “the Kazakhs are Muslim only
in name” (musul'manin Kirgiz—musul'manin tol’ko nominal’nyi), noted one
colonial officer.® In the eyes of the Russians, the legal culture of the nomads
made a case for absolute indigeneity. Kazakhs were thus regarded as subjects
of a legal order called adat (Ar. ‘@dat), which was deemed less articulate than
Islamic law proper:

The main difference between shari‘a and ‘adat, that is the legal system
according to the native customs of the Kazakhs, is that sharia distin-
guishes criminal from civil offenses. ‘Adat, does not, however, conceive of
penal offenses and includes the latter without any distinctions in the cat-
egory of civil misdemeanors, which are sanctioned with material com-
pensations for the offended party or her kinfolk.?

The colonizers not only disambiguated customary law from sharia on the
basis of procedural differences. They also conceived of laws as mirroring
the varying nature of the peoples inhabiting the region. Russians thus held
that the Kazakhs qua nomads followed a legal system different from sharia
because they were naturally unsuitable for a normative order based on Islam.
From the Russian point of view, shari‘a courts simply could not exist (sushchest-
vovat’ ne mozhet) among the Kazakhs,'© whose law “was based on customs that
are harmless for the people and for the government, while the legal system of
the gadis is based on the laws of Muhammad (Magomet), develops fanaticism,
and places the people in a restricted space that does not permit intellectual

7 Ob ustroistve sudebnoi chastiv Turkestanskom krae, chap. 3, Ustroistvo suda, 1881, TsGARUz,
f.1-1, op. 27,d. 68, 1. 1.

8 Ibid.: 1. 140b.

9 Ibid.: 1. 3.

10 Ibid.: 1. 10b.
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growth.”! Consequently, in the Hobbesian world of Russian planners and offi-
cials, members of settled communities would have to refer to native courts pre-
sided over by gadis who applied Islamic law, while nomads were expected to
resolve their conflicts before a native judge called, in Russian, biy (Chaghatay,
br) who was said to apply customary law.

Given that the term b appears repeatedly in this study, it is worth clarifying
its historical meaning and its evolution after the Russian conquest of Central
Asia. Numerous contemporary Russian observers stated that bis had tradition-
ally filled a voluntary office and that their authority to arbitrate in disputes had
been contingent upon the consent of both opposing legal parties.!? In contrast
to this view, outside the Governorship-General of Turkestan, bis’ legal author-
ity reflected their powers as tribal leaders, which were conferred upon them by
the local ruler.!3

To begin to grasp how sharia and ‘Gdat became essential components of
a state-sponsored regime of legal pluralism, let us imagine a single day in a
town somewhere in colonial Central Asia. A certain Bura Bay appears before
an Islamic judge in pursuit of redress. He has initiated legal action against a
certain Mulla Bay, whom he accuses of stealing his horse. After the gadi has

11 Ibid.:1l. 3-30b.

12 “Although the term biy is most often translated as judge, it is wrong to associate the posi-
tion with a formal court of law, such as one would find in the reform-era legal system in
Russia proper. That is, traditionally, the biy owed his title neither to formal training, nor to
appointment to a post. Rather, he accepted the honor of being called a biy by virtue of his
knowledge of Kazakh ‘adat and of his ability to mediate a situation fairly. In general, a biy
was any person to whom disputants turned to help them resolve disputes.” Martin, Law
and Custom in the Steppe: 27. The same view can be found in R.D. Crews, For Prophet and
Tsar: Islam and Empire in Russia and Central Asia (Cambridge, MA: Harvard University
Press, 2006): 216 “Kazakhs assume the title biy on an informal basis.”

13 See the diplomas for the appointment of bis among the Qaraqalpaqs under the rule of
the Qunghrats, which were published in Dokumenty arkhiva khivinskikh khanov po isto-
rii i étnografii karakalpakov, ed. Iu. E. Bregel’ (Moscow: Nauka, 1967): 297-98, 431, 530.
On the appointment of bis among the Kazakhs (gazaqiya ulus) in the Dasht-i Qipchagq,
see Muhammad Bahadur Khan’s diploma in favor of Shah Murad b. Sar1 Qul, who was
appointed to govern the Mehdiquli branch (tira) of the ‘Alim clan (khalg) in 1856,
TsGARUZz, f. 1-125, op. 2, d. 14, l. 1. For other examples, see TsGARUz, f. 1-125, op. 2, d. 12,
l. 1; d. 9, 1. 1. Although among the Kyrgyz of the Tian Shan, the title 67 was acquired by
succession, it clearly had an imperial dimension, as appointments to office required the
issuance of diplomas by Qing agencies. See D.G. Prior, “High Rank and Power among the
Northern Kirghiz: Terms and Their Problems, 1845-1864.” In Explorations in the Social
History of Modern Central Asia (19th—20th Century), ed. P. Sartori (Leiden: Brill, 2013):
142-3.
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ruled in his favor,!* Bura Bay leaves the judicial chamber and walks past a man
named Tura Bay, who is about to enter a courtroom applying Kazakh custom-
ary law. Tara Bay’s son was murdered by members of his clan (urigh) a few
days earlier. At first, it seemed that the murder would result in retaliation, but
influential individuals successfully mediated between the parties, persuading
Tara Bay to relinquish his claim in return for a consideration.!> While the con-
tract of amicable settlement is being recorded, a certain Sayyid Ghazikhan is
in the office of Georgii Lamzdorf, a Russian notary. Ghazikhan intends to cir-
cumvent the application of the Islamic law of inheritance. He wants to secure,
according to Russian personal-status law, the legal entitlements of his daugh-
ters, who, according to shari'a, would be entitled to receive only a smaller share.
Lamzdorf solemnizes Ghazikhan’s will, which stipulates that, on his death, his
estate is to be divided equally among his heirs.!® The notary stays on late in
his office, and it is dark when he finally manages to put away his papers and
leave the building. On his way out, he hears angry shouting from a neighboring
courtyard, where Khal Muhammad and his associates have just broken into
the house of Talaghan Ay, Khal Muhammad’s divorced wife, and a quarrel over
marital obligations is coming to blows. The next morning, assisted by her son,
Tulaghan Ay will file charges of assault and battery against her former husband
in the Russian imperial court.'”

This is a bricolage of judicial records of several legal proceedings at differ-
ent times and in different places in Russian Central Asia. In connecting these
stories, I have attempted to illustrate how events analogous to these could
have occurred simultaneously in many cities in the region: the documenta-
tion produced by the Russian civil-military administration leaves little doubt
of this. The cases I have pieced together from various records might, with a
little latitude, be seen as a snapshot of a routine day in an urban Central Asian
courtroom during the period of Russian rule: an urban Muslim notable obtain-
ing a ruling from the judge of a native court applying shari‘a; a case involving
Kazakhs in the room next door being determined according to customary law;
and a variety of other indigenous legal protagonists requesting that their cases
be heard under Russian civil and penal law.

14  Sharia court register (Beshagach district, Tashkent), entry no. 3, 25.04.1882, TsGARUZz, f.
1-36, op. 1, d. 2170, 1. 2.

15  Certificate of amicable settlement (sulh) produced by Kazakh arbitrators (bilar) in
Tashkent, 07.07.1868, TsGARUz, f. 1-36, op. 1, d. 434, L. 11. I translated it and commented
on it in “The Birth of a Custom: Nomads, Shari'a Courts and Established Practices in the
Tashkent Province, ca. 1868-1919.” ILS 18/3—4 (2011): 304—305.

16  TsGARUg, f. 1-365, op. 1, d. 94, 1l. 2—30b.

17  TsGARUg, f. 1-21, op. 1, d. 59.
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Nothing in the examples I provide departs substantially from what had
been envisaged by Russian planners. The statutory laws (polozhenie) applied in
Central Asia specified that indigenous city dwellers and nomads should apply
their own “custom”—Islamic law or customary law, respectively—and could
also, if they wished, bring cases in the Russian imperial courts or take their
grievances directly to the colonial administration.

Imagined between St. Petersburg and Tashkent, this was the legal order of
an empire’s colony into which new paradigms of legality were to be introduced.
The legal system was designed to draw the indigenous population closer to
the sphere of influence of imperial law and encourage Central Asians to adopt
new, more “civilized” patterns of conduct. In this respect, the Russians were
pursuing an ambitious project of cultural engineering, one element of which
sought to transform the ways their colonial subjects could seek and achieve
legal redress. Underlying this project lay an unquestioned faith in the cultural
superiority of imperial law to local customs, well articulated in the words of
Virginia Martin: “in order to effect change and promote progress [...] toward
abidance by the rule of law (zakonnost’), Russian officials would rule their sub-
jects by example, with ‘benevolent guidance’ not force or imposition.”8

Russians no doubt regarded native courts as temporary institutions'® that
would soon be replaced by imperial judicial institutions called “justices of the
peace” (mirovoi sud). The colonial legal project was based on the idea that local
legal cultures would one day give way to new ideas of civic mindedness and
that the cultural diversity between the colonizers and their subjects would
be eliminated in favor of the introduction of the rule of law: “[native courts]
can be tolerated under certain restrictions only. Leaving this system in place
[...] will bring about a decrease of its importance, while our legal system
will conquer the trust of the people.”2? The introduction of imperial law was,
however, constantly deferred.?! Several governors-general and other officials
did attempt to do away with the native courts but, as happened in other colo-
nial judicial settings, such projects were not brought to fruition. By retaining
the native courts until the last days of the empire, the Russians never came
close to achieving that universalizing governmentality to which they had long
aspired.?2 Far from achieving universality, they reinforced difference. This does
not mean, however, that the Russians failed to extend imperial law among the
Muslim communities of Central Asia. Contrary to the view that only rarely

18  Martin, Law and Custom in the Steppe: 36.

19 Crews, For Prophet and Tsar: 268.

20  TsGARUz, f. 1+, op. 27, d. 68, 1. 3-30b.

21 Crews, For Prophet and Tsar: 292.

22 ].L. Comaroff, Colonialism, Culture, and the Law: A Foreword.” LSI 26 (2011): 306—7.
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did Central Asians bring their grievances before the justices of peace,?3 locals
often did ask that their cases be heard according to Russian law.2* Admittedly,
this generally happened in unusual situations in which Muslims found them-
selves unable to negotiate their grievances within the Muslim community and
had to appeal to an alternative court. Muslims most probably brought far fewer
legal actions before imperial forums than they did before the native courts.
Regardless of the frequency of such actions, however, appeals by Muslims to
the colonial administration reveal the force of the imperial episteme, reinforc-
ing, as they did, the logic behind the civilizing mission of the Russian Empire.
In adopting, as I do, the imperial term “native court” (narodnyi sud), I want
to suggest that we are dealing with an institution designed for the colony and,
consequently, with an institutional innovation. This is not to suggest, of course,
that the Russians invented the office of gadi nor that they made up Islamic law.
Even a cursory comparison of the notarial output of gadis before and after
the establishment of Russian rule allows us to appreciate the persistence of
many formulaic expressions. Continuities in the formulaic character of Islamic
notarial output reflect the degree to which gadis’ legalese was a conservative
language that remained stable throughout the centuries?> and was scarcely
susceptible to adaptations. If, however, one had to read the social history of the
native courts from the point of view of their notary activity, one would mis-
identify the changes that occurred in the practice of Islamic law. By embedding
sharia in the colonial institutional edifice, Russians necessarily changed many
of the attributes of Central Asian Islamic judicature. In the eyes of the coloniz-
ers, a gadl was now a “native judge” (narodnyi sud’ia), that is, a local official
who served the empire and, as such, could receive rewards for his labor and
was entitled to a retirement pension.2¢ Central Asians, by contrast, regarded
gadis as the guarantors of Islamic law in Russian Turkestan but did not
find in them the same men who had represented the traditional legal regime
that operated under the khans’ rule. Continuities with the past were observ-
able more in theory than in practice. The courts presided over by gadis, which
once were accountable directly to the royal courts and to governors and
which were regularly visited by bailiffs and mediators, became under Russian
rule, “gadr courts” (kaziiskie sudy) that were answerable only to the Russians.

23 Crews, For Prophet and Tsar: 261.

24  See Chapter 4.

25  Ol'ga Chekhovich wrote a magnum opus on this subject, which remains unpublished. See
her Istoriia razvitiia aktov iuridicheskogo oformleniia feodal'nykh otnoshenii v Srednei Azii
X11-xVI v. (written in Tashkent 1979), unpublished manuscript, TsGARUz, f. R-2678, op. 1,
d. 60.

26  TsGARUz, f. 1+, op. 2, d. 1023.
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Needless to say, gadis were now operating in a juridical field that was
substantively different from the one in which they used to live and which I
outlined in Chapter 1.

In this chapter, I will show that the establishment of native courts entailed
both advantages and disadvantages for local legists. I shall do so by eavesdrop-
ping on the life of a Tashkent “native judge,” Muhy1 al-Din Khwaja. A man
of distinguished juristic pedigree—his father, Muhammad Hakim Khwaja
Ishan, had served as chief judge (gadi kalan) in Tashkent under the rule of
Khogand—Mubhy1 al-Din Khwaja was one of the most prominent personali-
ties, not only in the colonial juridical field but also in the wider public space
of colonial Tashkent. His Russian-language obituary, by the famous Orientalist
Nikolai Ostroumov,?” leaves little doubt about the importance of the role that
Muhy1 al-Din Khwaja played as cultural broker (posrednikom mezhdu etoi
vlast'iu i narodom) at the heart of the Governorship-General. Ostroumov’s
recollections about Muhy1 al-Din Khwaja are almost exclusively enthusiastic,
praising the Muslim legist for implementing the new laws of the empire and
his exemplary conduct that persuaded others to come closer (k sblizheniiu)
to the Russians. Ostroumov knew many things about Muhyi al-Din Khwaja,
especially his dealings with imperial officials. Not only does Ostroumov tell
how Mubhyi al-Din Khwaja attended events of great significance both in the
metropole and the colony and describe his two decorations with the orders
of St. Stanislav and St. Anna: he also recounts how Muhyi al-Din Khwaja was
somehow “spoiled” (izbalovanny) by the exceptional degree of attention that
Russian officials, including many generals and military governors, accorded
him. Despite his defective knowledge of Russian, the Muslim legist became
an insider also in the sometimes hostile spheres of the imperial bureaucracy.

If Ostroumov’s obituary opens a window on a few important aspects of
Mubhyi al-Din Khwaja’s world, his apparel, and lifestyle—including a “special
room” (osobaia komnata) that he had fashioned in the style of a Russian house
in order to welcome European guests—it also suppresses many other facets
of his personality. The repeated elections to the position of narodnyi sud’ia
offered Muhy1 al-Din Khwaja many chances to accrue wealth as alandowner in
both the city and the garden belt outside the walls of Tashkent. At his death, he
left an impressive paper trail that documents his various transactions designed
to increase his wealth in land and cash. Most of his properties followed the

27  Reprinted in N.P. Ostroumov, Sarty. Etnograficheskie materialy (obshchii ocherk), 3rd ed.
(Tashkent: Tip. Gazety “Sredneaziatskaia Zhizn’ 1908): 125-31.
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rules of devolution of the Islamic law of inheritance, the traces of which we
today find scattered in the Central State Archive of Uzbekistan and the private
collections of the offspring of his niece, Vosila Ahrorova.?8

By serving the empire as a gady, he also often acted in the capacity of guard-
ian for underage children, having at his disposal large amounts of cash that
allowed him to operate somewhat freely as a money lender.2 His role as go-
between is also important for the character of Muhyl al-Din Khwaja. As we
shall see in Chapter 5, his juristic output, especially that which he produced in
conversation with Russian officials, combined Islamic writing traditions, such
as fatwas and juristic tracts, with extended reflections on Russian statutory
laws and bureaucratic practices.

As his patrimony and influence grew, however, so did the number of his
enemies among both the locals and Russian officials. Tashkentis repeatedly
accused him of bribery, judicial malpractice, and abuse of power. Imperial
bureaucrats spied on him and concocted stratagems to remove him from
office. He had to step down only once, in the wake of the 1892 “cholera riot,”
which has beautifully reconstructed Jeff Sahadeo.3° The figure of Muhyi al-Din
Khwaja is both exceptional and exemplary of the biographies of many other
native judges, who could exploit bureaucratic and political resources to amass
considerable wealth;3! who enjoyed unprecedented leeway in levying fines and
other sanctions;3? and who ultimately were subjected to increased criticism
with respect to both their morality and their skills as legists.

28  Vosila Ahrorova (b. 10.01.1926) is the daughter of Muhyi al-Din Khwaja’s youngest son,
Sayyid Ahrar Khan. The latter must have inherited most of the codices and lithographs
that constituted Muhyi al-Din Khwaja's private library, while his deeds probably went to
his other two sons. The Central State Archive of Uzbekistan acquired a significant number
of such deeds in 1939 from a certain Zafar Alimov. See the introduction to the description,
called Tashkentskii Kazi Kalian, of the two inventories (opisi) that describe the collection
1-164.

29 I have discussed this in “Constructing Colonial Legality in Russian Central Asia: On
Guardianship.” cssH 56/2 (2014): 419—-47.

30 ]. Sahadeo, Russian Colonial Society in Tashkent, 1863-1923 (Bloomington: Indiana
University Press: 2007): 94-107, esp. 104—5.

31 G.A. Arendarenko, Dosugi v Turkestane, 1874-1889 (St. Petersburg: Tipografiia M.M.
Stasiulevich, 1889): 169.

32 Otchet po revizii Turkestanskogo kraia po Vysochaishemu poveleniiu Senatorom
Gofmeisterom Grafom K.K. Palenom. Narodnye Sudy Turkestanskogo Kraia. This is noted in
Crews, For Prophet and Tsar: 268.
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1 Reforms

The incorporation of local bodies of law into the legal system of the empire
was designed in accordance with imperial legal planners’ notion of “reform.”
Reforma was the key word used by Russian officers and administrators when
they drew up regulations to make the application of Central Asian law more
efficient and to make sure that the legal practice of local communities com-
plied with imperial standards.33 From the following discussion, however, it will
be clear that such reform amounted to redrawing the scope of the jurisdic-
tion of the gadis. Procedural law, too, necessarily underwent a profound trans-
formation. But such transformation was less proclaimed than subtly labored
during the endless back-and-forth between the offices of the colonial adminis-
tration. The changes of day-to-day notarial and judicial practice in Islamic law
did not respond only to the will of Russian legal planners.

The establishment of Russian rule in Central Asia coincided with the draft-
ing of the Provisional Statute (Proekt Polozheniia), a set of temporary regula-
tions issued in July 1867. It was, however, the 1886 Statute3* (partially amended
in 1901) that provided colonial authorities with guidelines for regulating the
life of local peoples. With regard to the practice of law, the major difference
between the 1867 and the 1886 statutory laws consisted in the latter’s replace-
ment of imperial tribunals, once exclusively staffed by the military, with jus-
tices of the peace. It took at least two decades to separate the judicial from
the administrative powers. Predictably, many administrative-military person-
nel did not like such a rearrangement, which endowed Russians officials and
Muslim subjects with the same legal standing in a public court.3> Despite resis-
tance from parts of the colonial elite, beginning in 1886 justices of the peace in
Turkestan began work. In the absence of the communes, however, the justices
serving in these courts were not elected by the local communities but were
appointed directly by the ministry.36

The 1886 statute (§ 117) stated that there were, in general, three instances
of justice in Russian Turkestan: the justice of the peace, who operated at

33  N.Frideriks, “Turkestan i ego reform.” Vestnik Evropy 6 (1869): 691—712.

34  Polozhenie ob upravlenii Turkestanskogo kraia. (2 iiunia 1886 g). In Materialy po istorii
politicheskogo stroia Kazakhstana (so vremeni prisoedineniia Kazakhstana k Rossii do
Velikoi Oktiabr’skoi sotsialisticheskoi revoliutsii). ed. M.G. Masevich (Alma-Ata: Izdatel'stvo
Akademii Nauk Kazakhskoi ssR, 1960): 1:352—79.

35 N. Mordvinov, Zapiska k proektu o sudebnoi reforme v Turkestanskom krae, 1891, TsSGARUz,
f. 118, op. 1, d. 139, 1l. 2—50b.

36  J. Baberowski, “Law, the Judicial System, and the Legal Profession.” In The Cambridge
History of Russia, vol. 2, Imperial Russia, 1689-917, ed. Dominic Lieven (Cambridge:
Cambridge University Press, 2006): 358.
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the district (uezd) level, a court in each province (oblast’), and the senate
(senat).3” These institutions had jurisdiction over the entire population of the
Governorship-General of Turkestan (§ 140). They ruled on crimes perpetrated
against the government, the Orthodox Church, the fiscal system, and the pub-
lic (for example, deceit, treason, incitement of opposition to the government,
damage to telegraph lines, murder, usurpation, and robbery) (§ 141), and they
had jurisdiction over every kind of crime or tort perpetrated by a native against
a Russian (§ 142). In addition to these courts presided over by Russian officials,
there were native courts, which acted “on the basis of existing customs” (na
osnovanii sushchestvuiushchikh [...] obychaev) (§ 208), where “custom” was a
notion broad enough to include sharia. These courts could hear only cases in
which the parties came from the indigenous population. In the native courts,
legal proceedings were conducted in accordance with either Islamic or tribal
customary law. A court was chaired by a single judge operating within a clearly
delimited territorial jurisdiction. This was not an innovation, as territoriality
had long been a characteristic of the office of gadi.3® What was new, however,
was the notion that “the jurisdiction of civil actions is determined by the place
of residence of the defendant, while for penal cases it is defined by the place
in which the crime has been perpetrated” (§ 212), that is, what is often referred
to in legal language as actor sequitur forum rei.3® A consultative judicial body
(Russ., s"ezd) with several judges represented a tribunal of appeal whose deci-
sions were definitive (§ 240). In addition, the colonial rulers introduced norms
that interfered with local legal systems: 1) if both parties agreed, Muslims could
bring a case to a justice of the peace or to an oblast’ court (§ 213); 2) by lodg-
ing a complaint in the chancery of the district commandant, a Muslim could
appeal a decision of a people’s court (§ 243). These regulations were drafted to
enable the colonial government to become directly involved in administering
justice over its subaltern subjects but might also disrupt the extension of the
rule of law to the colony: though statutory laws hinged on a separation of pow-
ers many conflicts were, as we shall see, resolved directly by having the military

37 In Russian Turkestan, a uezd denoted a district with a population of 250,000 or more; an
oblast’ was a province ruled by a governor and having a population of up to one million;
cf. Morrison, Russian Rule in Samarkand, 1868-1910: A Comparison with British India: xxiv.

38 My opinion here differs from Crews, For Prophet and Tsar: 268, and from Morrison,
Russian Rule in Samarkand, 1868-1910: A Comparison with British India: 249, who relies on
L. Kostenko, Sredniaia Aziia i vodvorenie v nei Russkoi Grazdhanstvennosti (St. Petersburg:
V. Beozobrazov, 1870): 63—64.

39  The article was not amended in the 1901 Statute but was rubricated as article 214; see
Polozhenie ob upravlenii Turkestanskogo kraia s izmenieniiami i dopolneniiami po 1-e ian-
varia 1901 g. (Tashkent: Tip. Porcevykh, 19o1).
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man the key offices in the administration of the Governorship-General on the
basis of their own extrajudicial considerations. Such regulations were often
conducive to authoritarianism, especially when military officers ruled on cases
at their own discretion. This situation resembles what the Italian philosopher
Giorgio Agamben terms a “state of exception,”? that is to say, a suspension of
judicial authority that strengthens the executive powers of the state and leaves
its subjects to face the disciplinarian whims of law.

The most noteworthy reform introduced by the Russians in Central Asia
in the realm of indigenous law during nearly five decades of rule involved
the method of appointment to the office of judge. The colonial government
decided that native judges would be elected every three years. The system was
not based on direct voting: instead, ballots were cast only by representatives of
fifty households (called éllikbashi) in the communities in every defined area of
settlement, such as a city district or a village. To become effective, the results
of elections had to be confirmed by the colonial authorities. This applied to
settled communities electing their gadis. In the same way, nomads were to
elect the judges (bis) for ‘adat-based courts.

In general, the colonial government attempted to limit the jurisdiction of
gadis to cases of personal status, succession, and charitable endowments.
Native judges, however, informally retained authority over criminal offenses
such as usurpation of land,* assault, rape, and robbery, despite the criminal
offences falling officially under the jurisdiction of the justices of the peace.*?
They also introduce a sanction-oriented provisions in order to replace the
hudud system, that is, a set of fixed punishments for offenses that are consid-
ered under Islamic law to be “violations of the claims of God (huqug Allah)"+3
and over the application of which the judge has no discretion. The basic guide-
lines for the reorganization of the judiciary in Central Asia under the umbrella
of Russian rule are to be found in the judicial reform signed by Alexander 11
in 1864, which called for avoiding arbitrariness, allowing oral argumentations,
and holding public trials. More specifically, Russian administrators sought to
introduce immediately into the Central Asian legal environment the idea that

40  G. Agamben, State of Exception, trans. K. Attell (Chicago: University of Chicago Press,
2005).

41 Zhurnal soveta Turkestanskogo General-Gubernatora, 22.111891, TsGARUZz, f. 1-717, op. 1, d.
6, L. 495-512.

42 Martin, Law and Custom: 92. See, e.g., the following cases of animal theft in the Sibzar
gadi-court register for the year 1899: TsGARUZz, f. 1-365, op. 1, d. 74, 11. 45, 77, 83, 117, 149, 155.

43 R Peters, Crime and Punishment in Islamic Law: Theory and Practice from the Sixteenth to
the Twenty-First Century (Cambridge: Cambridge University Press, 2005): 7.
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judges should be independent, being elected by the members of their com-
munity.#* This marked an epochal change: under the rule of the khans, judges
and anyone else providing legal services used to be appointed directly by the
royal court. An observer contemporary with the Russian reforms noted that
the introduction of elections to the native judge’s office, the establishment of
judicial assemblies as tribunals of second instance,*> and the abolition of cor-
poral punishments ultimately shattered the previous gadi courts (sobstvenno
govoria, sovershenno unichtozhil prezhnii kaziiskii sud).*6

What the colonizers termed “judicial reforms” amounted, then, more to the
restriction of the jurisdiction of the native courts than a complete refashioning
of legal tradition. The Russians in Central Asia never pursued this more ambi-
tious latter goal, framing their juridical reforms instead in that larger strategy
of noninterference (ignorirovanie) that sought to avoid stirring up local feel-
ings of discontent. “To exert violence upon the people is to ignite that spark
that will light a fire,”#” declared an official supporting the idea that criminal
offenses such as animal theft and murder should be left in the purview of G@dat
courts. We could call this a pragmatic solution. Understaffed as it was, the colo-
nial government in Turkestan would not, in any case, have had the means to
introduce the rule of law by force. But there was more. The colonizers believed
that, in the long run, introducing new legal practices and integrating them
with existing ones would lead the local population to lose respect for their

44  Baberowski, “Law, the Judicial System, and the Legal Profession” 344-68.

45  Russian officers often claimed that consultative judicial bodies (§ 240) were an institu-
tion that already existed in precolonial Central Asia. One of the most eloquent advocates
of this view was the state counsellor (deistvitel'nii statskii sovetnik) Ivan Ivanovich Kraft
(1861-1914). In his work on the legal system in Russian Turkestan, he held that “[people]
who were dissatisfied by the rulings of the gadis appealed to the governor upon whose
order cases were transferred to consultative judicial bodies” (ne dovolnye resheniiami
kaziev prinosili appeliatsii beku, po rasporiazheniiu kotorogo dela peredevalis’ na reshenie
s’ezda kaziev); cf. L1. Kraft, Sudebnaia chast’ v Turkestanskom krae i v stepnykh oblas-
tiakh (Orenburg: Tipo litografiia N.N. Zharinova, 1898): 61. This was plainly false. Just a
few decades after the publication of Kraft's work, the Soviet Orientalist Aleksander A.
Semenov explained that the local judicial system did not include appellation or cassa-
tion; see his Ocherk ustroistva tsentralnogo administrativnogo upravleniia Bukharskogo
khanstva pozdneishego vremeni (Stalinabad: Izdatel’stvo Akademii Nauk Tadzhikskoi ssr:
1954): 31-2.

46 Otchet po revizii Turkestanskogo kraia po Vysochaishemu poveleniiu Senatorom
Gofmeisterom Grafom K.K. Palenom. Narodnye Sudy Turkestanskogo Kraia (St. Petersburg:
Senatskaia Tipografiia, 1909): 8.

47  TsGARUZz, f. 1+, op. 27, d. 68, L. 15.
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mores and choose the purportedly more civilized imperial tribunals.#® This
belief was based on the idea that the native judges’ corruption (podkupnost’)
would inevitably undermine the credibility of sharia to the advantage of the
imperial tribunals.#® Establishing native courts was thus seen as a temporary
concession to the local subjects to gain their trust.

Measuring the extent of the reordering of the indigenous legal systems is
important not only for discerning the motives of the legal reforms but also
for recognizing their unintended consequences. Judicial reforms, though
important and substantive, stopped at the threshold of procedural law. Fine-
grained Russian-language treatises devoted to the mechanics of Islamic law
were conspicuous by their absence. After decades of experience in Central
Asia, lawmakers’ intentional avoidance of engaging with gadis’ hearings sug-
gests a particular vision of colonial intervention in the realm of indigenous
law. Russians’ plans of legal reforms apparently did not envisage codification.
Codification was a performative representation of cultural domination as well
as a successful tool for transforming Islamic law from a jurists’ law into a stat-
utory law. Statutory law consisted of a clear set of rules, a code, that we see
applied in other Muslim-majority regions under colonial rule and that, in gen-
eral, helped to make shari'a a consistent and predictable legal system.5° With
the sole exception of the attempt made by Count Pahlen at the beginning of
the twentieth century, the codification of sharia was long disregarded as an
instrument of rule in Russian Turkestan.5!

2 Elections

Electing their own judges (and tax officials) was, for Muslims in Central Asia,
a break with the past.52 In precolonial times the centralized administration of

48  G. Zagriazhskii, “O narodnom sude u kochevago naseleniia Turkestanskago kraia, po
obychnomu pravu (zan’).” In Materialy dlia statistiki Turkestanskago kraia, ed. N.A. Maeva
(St. Petersburg: Tip. Transhelia, 1876): 4:190; Kraft, Sudebnaia chast’v Turkestanskom krae i
v stepnykh oblastiakh: 92.

49  TsGARUZz, f. 1-1, op. 27, d. 68, L. 30D, 4.

50  A. Layish, “The Transformation of the Sharia from Jurists’ Law to Statutory Law in the
Contemporary Muslim World.” wpr 44/1 (2004): 85-113.

51 A.Morrison, “Creating a Colonial Shari‘a for Russian Turkestan: Count Pahlen, the Hidaya
and the Anglo-Muhammadan Law.” In Imperial Cooperation and Transfer, 1870-1930:
Empires and Encounters, ed. V. Barth and R. Cvetkovski (London: Bloomsbury, 2015):
127-49.

52  Otchet po revizii Turkestanskogo kraia po Vysochaishemu poveleniiu Senatorom
Gofmeisterom Grafom K.K. Palenom. Narodnye Sudy Turkestanskogo Kraia: 8.
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the khanates had appointed its representatives (‘amaldar), even at the village
level. The appointment to a certain administrative position was conceived as
a means of establishing reciprocity between the state and its representatives,
based on an exchange of favors: if an administrator proved loyal to the state,
he would enjoy certain benefits, the most common being tax exemption.>3
This meant that, behind an appointment made by the local ruler or representa-
tives of the state, there were often factions lobbying for an official administra-
tive position. As an endorsement from a local governor usually involved fiscal
privileges, these benefits were probably redistributed among the group who
supported a candidature.>* We have seen the ritualized repertoire of conferral
of appointments to judicial offices in the Bukharan emirate and in Khorezm.
The situation was similar in Tashkent under Khoqandi rule, where diplo-
mas of appointment to the position of gadr were issued up to the eve of the
Russian conquest.5 Local groups lobbied to have their members appointed
directly to some judicial capacity until the introduction of the Provisional
Statute in 1867.56

Introducing the electoral process for the appointment of native judges
among the Muslim population marked a first important event that would
test the strength of the Russian government. At the beginning of 1868, a spe-
cial commission was given the task of explaining to the locals the main traits
of the Provisional Statute.5” The commission that was created to mediate

53  R.N. Nabiev, Iz istorii kokandskogo khanstva (Feodal'noe kkhoziaistvo Khudoiar-Khana)
(Tashkent: Fan, 1973): 242 and passim. Such fiscal privileges could be bestowed as a
tarkhan status granting immunity mainly “to religious figures such as prominent Sufis or
members of sacred lineages,” W. Wood, A Collection of Tarkhan Yarligs from the Khanate
of Khiva. Papers on Inner Asia 38 (Bloomington: Indiana University Research Institute for
Inner Asian Studies, 2005): 29—30. This is true also for other regions of precolonial Central
Asia, such as the Ferghana Valley; cf. A. Juvonmardiev, XVI-XIX asrlarda Farghonada er-
suv masalalariga doir (Tashkent: Fan, 1965): docs. 18/42, 105/71, 6/81. A state appointment
to an official post did not, ipso facto, imply the privileges described.

54  A. Wilde, “Creating the Facade of a Despotic State: On Agsagals in Late 19th-Century
Bukhara.” In Explorations in the Social History of Modern Central Asia (19th-Early 20th
Centuries), ed. P. Sartori (Leiden: Brill, 2013): 267-98.

55  Copy of a diploma for the appointment of Abt al-Khayr Khwaja Zahir to the office of gadc
for the city of Turkestan and the Kazakh tribal groups (ilat) of the province, March-April
1865, TsGARUZz, f. 1-336, op. 1, d. 14, 1l 129—30.

56  Nazar Khwaja Shaykh al-Islam to Cherniaev, with a request to appoint a certain Mulla
‘Abd al-Samad Qadi to office, n.d., TsSGARUz, f. 1-336, op. 1, d. 14, 1. 128; see another petition
of local residents and notables to appoint Mulla ‘Umar Qadi, n.d., TsGARUz, {. 1-336, op. 1,
d. 14, 1. 1310b.

57  F. Azadaev, Tashkent vo vioroi polovine XIX veka. Ocherki sotsial'no-ekonomicheskoi i
politicheskoi istorii (Tashkent: Izdatel'stvo Akademii Nauk Uzbekskoi SR, 1959): 96.
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between the Russians and the local population on issues pertaining to elec-
tions included Tashkenti ulama’ such as Hakim Khwaja, who had served
as gadr kalan (chief judge) under the rule of Khoqandi, other gadis such as
‘Azizlar Khwaja, and other notables such as the merchants Sayyid ‘Azim Bay
and ‘Azim Agsaqal. Needing to implement institutional changes, the Russians
obviously relied on the local elite, which included a learned hierarchy (mul-
lahs and makhdhims) and individuals claiming the status of the descendants
of saints (sayyids, khwdjas). But the distinguished titles attached to personal
names leave little doubt that the commission consisted chiefly of the old
Tashkenti establishment: gadi, mufti, alam, bay, and agsaqal are titles of sta-
tus attached to the names of the members of the commission and reminiscent
of older power relations. They also chart a space of moral authority that the
Russians had yet to invade.5® The colonial masters soon became aware of the
challenges posed by the constituency on which they relied. Besides indulging
in the usual Orientalist tropes in characterizing their local interlocutors—for
example, “apathetic” (apatichnym i vialym) and “underdeveloped” (po nerazvi-
tosti svoe)—Russians noted how difficult it would be to break the older bonds
of reciprocity and unfold all instances of machination against them. They
also sensed that the members of the commission were, as go-betweens, less
concerned with the commission’s proclaimed goals than with the necessity of
pleasing colonial officials and the ulama’.5° Reviewing the following passage®®
from the records of the 1868 electoral commission will help us appreciate the
complicated nature of what the Russians sought to achieve:

The chairman [of the commission] asked whether they [members of the
commission] know what [the ballots] are collected for, what the elec-
tions are, and what depends on them. The population should know that
they do not have to hesitate to elect whom they want; the administration
hopes that good people will be elected. The populace must keep in mind
that, under the former governments, it was the rulers who appointed
[judicial] officials who did not care about the people, oppressed [the
locals], extorted illegal fees, and abused their power. The current govern-
ment, on the contrary, cares about its subjects and deems it necessary
that officials be elected by the people and approved by the people’s supe-
riors, for people know better who are the good individuals and who can

58 See the charts of local representatives of the Tashkent city district, TsGARUz, f. 1-1, op. 16,
d. 66, 1l. 12—-13.

59  Ibid.: 1 650b.

60  Ibid.:L 36.
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be useful. Elections for these positions will take place every three years,
and the people cannot change [elected] officials before their three-year
term is up. If they find anything [wrong about such appointees], let them
bring a complaint to the commandant of Tashkent. As they listened to
all the things the chairman had to say, the members [of the commission]
answered that they understood everything. They thanked the authorities
for their care and expressed the belief that good people would be cho-
sen, given that the elections would affect their own well-being. The chair-
man then explained the electoral procedure. Everyone entitled to elect [a
native judge] should write the name of one candidate on a note and drop
it in a box. Those who are illiterate should apply to Ibragimov, one of the
translators. When all select a name and drop their ballots into the poll,
the box will be opened in the presence of all the electors: he who receives
the most votes will be elected to the post.

When the commission touched on the issue of the election of the native judges,
it was objected by a Tashkent clique that the electoral procedure contravened
shari‘a. The commission responded to this objection in a way that would later
become standard for collaborations among the colonizers and the ‘ulama’. They
tried to find a solution from within the Islamic juristic tradition and requested
a fatwa to answer the following questions: could Muslims, where the ruler is
not a Muslim, still perform their prayers on Friday and during major festivities?
And could they appoint a gadi?%! In response to these questions, the jurists
concluded that Muslims can join in assembly (jama @) and reach an agreement
(ittifaq) to appoint to the office of judge (gadi-yi Islam) a man knowledgeable
in Islamic law. Formulating this opinion amounted to little more than glossing
in Persian and Chaghatay what could be found in such established collections
of legal opinions as the thirteenth-century Fusi! al- Tmadi®? and the fifteenth-

61 TsGARUZ, f. 1-1, 0p. 16, d. 66, 1l. 7—6. Text unstamped.

62  This is a work also known as Fusul al-ihkam fi usil al-ahkam, compiled in Samarkand by
‘Imad al-Din Abu al-Fath ‘Abd al-Rahim Zayn al-Din b. Aba Bakr al-Samarqandi (d. ca.
1271). See GAL SI: 382 (656). It was a text widely used by Muslim jurists in Central Asia
and is quoted extensively in the opinions issued by the jurists and in the lists of books
left by local scholars; cf. Isami-yi kitabha-yi mawjuda ba dast-i faqir az mangilat-i bahr
al-manafig, Ms Samarkand, Library of the Historical Museum of Samarkand, 4089/9, fol.
3r. The list bears the seal of Mulla Abt al-Qasim Mulfti, which is dated 1322/1904—5; see also
N.P. Ostroumov, Islamovedenie. Shariat po shkole (mazkhab) Abu-Khanify (Tashkent: Tip.
Pri Kants. Turk. Gen.-Gub: 1912): 17; A. Idrisov, A. Muminov, and M. Szuppe, Manuscrits
en écriture arabe du Musée regional de Nukus (République autonome du Karakalpakstan,
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century Jami‘al-fatawa.3 The colonial innovation of the elections had, in this
way, survived the permissibility test of Islamic law.64 It was neither an attempt
to comply with Islamic “orthodoxy” nor a pretext to draw new boundaries
around the attributes of the gadi. Soliciting this fatwa was simply a way for the
commission to rebut objections to the innovation of the elections.

The introduction of the new regulation reflected a pragmatic approach to
the deregulation of judicial authority. In the early 1860s, the colonizers did
not know much about Central Asia and feared the traditional patronage sys-
tem of the khans. They therefore hoped that the locals would, if granted the
right to vote, choose the most respectable person among their peers (bolee
pochitaemoe litso), a person whose moral virtues would also guarantee that
he would be skilled in administrative work. Colonial officers could thus avoid,
they thought, the risk of choosing the wrong person, as this was no longer their
responsibility.6®> Russians, however, retained the power to confirm the results
of the elections. In this way, they had, in principle, the last say on every elected
candidate. In some cases, the Russians certainly used such power to appoint
to office jurists who, they thought, would best serve their interests. Here is one
such case:

Commandant of Tashkent
to the Military Governor of Syr-Darya Province
April 8-91874

Report

According to the regulations of your Excellency dated 22 September 1873
no. 6904, I have organized the election of gadis [...] for the next trien-
nium. Consequently, I have the honor to request the approval of [...]
the individuals elected to the aforesaid positions, whose names I here
enclose. In this case, I consider it necessary to report that I thought to
confirm ‘Azim Khan in the post of gadi in the Besh-Agach district, even
though [he received] fewer votes. He has already served two to three
years [in the same capacity] and has proved himself capable of continu-
ing this activity not only in a way that does not cause any harm to our

Ouzbékistan). Fonds arabe, persan, turki et karakalpak (Rome: Istituto per I'Oriente
C.A. Nallino, 2007): 82.

63 A work by Qirq Emre al-Hamidi al-Hanafi (d. 1475), see GAL SII: 226 (316).

64  TsGARUz, f. 1+, op.16, d. 66, 1. 3.

65  Ershov, “Neskol’ko slov o vyborakh.” Tv 75 (1908): 105. In 1885, the commandant of the
Perovsk District noted that the natives should blame themselves (vina samogo naroda)
for their inability to elect skillful candidates, TsGaRUz, f. 117, op. 1, d. 4082, 1. 19.
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interests but also, in some cases, in a manner that is very helpful to us.
Meanwhile, the majority of the inhabitants of the Besh-Agach [district],
whose population consists of ishans [Sufi masters], has voted for ‘Azim-
Khwaja Ishan, who, like all ishans, is among the most bigoted servants
of Islam. This ishan distinguishes himself from other citizens even by
his clothes: he is always dressed in white, he walks without shoes, and
in general represents, in the eyes of the ignorant crowd of their worship-
pers, some kind of saint. [...] I wish that our government would not allow
such a fanatic to attain the office of gadi. He is the one who not only
fulfills the duties of a judge among the Asiatic population but who also
has very often engaged in the interpretation and explanation of the rules
and regulations of the sharia to the population. Indeed, with the upcom-
ing introduction of a new statute in the region, an official of so fanati-
cal a disposition will be very harmful. Therefore I humbly beg and plead
Your Excellency to approve ‘Azim Khan for the next triennium as a man
already tested.66

In assessing the impact of the elections on the career of the legists, one should
bear in mind that far more gadis were active in Russian Turkestan than was the
case under the khans: “in every hole they [the Russians] made one policeman
(mingbashi), one gadi, seven trustees (amin), and fourteen illikbashis,” noted
the chronicler Mirza ‘Alim Tashkandi in 1884, observing how, in the district
of Khoqand alone, there were now twenty judges.6” Pahlen’s report indicates
that, at the beginning of the twentieth century, 275 native judges were serv-
ing in Turkestan, many more jurists than were appointed as gadr before the
Russian conquest. The case of Tashkent is telling: since 1868, four native judges
were elected to office, one in each city district (daha), while under the rule
of Khogand there had been periods when one gadr was enough for the entire
province, including the Qurama district, located south of Tashkent and inhab-
ited mostly by Kazakhs.®® Elections did not result in a continuous turnover

66  TsGARUZz, f.1-36, op. 1, d. 883, 1. 31-32.

67  Mirza Alim Tashkandi b. Damulla Mirza, Ansab al-salatin wa ta’rikh al-khawaqgin, Ms
Tashkent, TsVRUz, no. 1314/1: 170b.

68  ilgart zamanlarda ya‘ni khanlarni waqtlarida Tashkandda tkki iich gadi buliir idi wa gahi
bir qadi shahrni tamam ishlarin qilar idi hatta ki bir gadr qgurama wyazidaghi ishlarni ham
qilar idi amma Tashkand shahri aristya dawlatigha tabic balghandan sung ham bir nicha
wagqtlar tirt dahagha bir gadi bulith tirdi, Rahim Khwaja Ishan ‘Al Khwaja Ishan-tghli
(gadi of the Sibzar district) to the Tashkent city commandant, 28.10.1893, TsGARUz, f. 1-36,
op. 1, d. 3494, |. 4. The information provided by the native judge is confirmed by diplomas
of appointment to the office of gadr for the province (wilayat) of Tashkent under the
rule of the khans of Khogand; see Damulla [the rest of the name is unlegible], 18223,
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of legists as was the case under the rule of the khans and the emirs, nor did
it lead to a great deal of instability: there were many judicial positions now to
fill, and the electoral procedure was left in the hands of local actors. Positions
were exchanged for money, and squabbles among local groups frequently fol-
lowed elections to such posts.6® Pahlen even referred to the election system
as a complete failure because of bribery cases,”® though prosecutors often
found that such accusations were groundless. The colonial masters rarely over-
turned the outcome of judicial elections, as they were bound de jure to the will
of those who voted. Nor can one discern much from the texts that voters pro-
duced to notify the colonial administration about their agreeing to the results
of a particular election. Russians received a list of names with seals and signa-
tures that looked as if it was designed to leave little room to intrude into the
groups’ dynamics, which led to the appointment of an individual to a post of
native judge.” Such texts were termed “election documents” (Russ., vyborny
list, Uzbek, saylaw khatt),” but they were also termed, in local parlance, “let-
ters of agreement” (ittifag-nama). Seldom do we recover in these documents
the voices that could reveal the grubby details of the elections. In one such
case, for example, we find that the selection of a candidate to a certain office
was, in fact, a private enterprise arranged among a few individuals who later
turned to the voters and asked them to draft a false “receipt” (kfitansa, Russ.,
kvitantsiia).”™ As the voters could hide their machinations behind the succinct
wording of their lists, we can assume that Russians did not have the power to
reveal the truth behind such elections. The newly introduced electoral system
created an atmosphere of suspicion, and enemies, as the gadr Muhy1 al-Din
Khwaja explained:

TsGARUz, f. 1-323, op. 2, d. 81, . 1; Ishan Mahmuad Khwaja Zahir, 1810 and 1847, TsGARUz, f.
1-323, op. 2, d. 89, 1. 1 and d. 87, 1. ; Mahmud Khwaja Ishan, 1854, TsGARUz, {. 1-323, op. 2,
d. 88, 1. 1. The situation varied from place to place. Until the end of the 1870s, Samarkand
could count on just one gadi; see Arendarenko, Dosugi v Turkestane: 168—9; Morrison,
Russian Rule in Samarkand, 1868—1910: A Comparison with British India: 259. The situation
later changed drastically as is reflected also in the shari‘a-based notary output in the prov-
ince of Samarkand; see T. Welsford and N. Tashev, A Catalogue of Arabic-Script Documents
from the Samargand Museum (Samarkand and Istanbul: I1CAS, 2012): passim.

69  See the discussions among Russian officials following the election of Adil Khwaja to
the office of native judge; he had been opposed by ‘Azim Khwaja Ishan supported by the
influential Sayyid ‘Azim Bay, TsGARUz, f. 1-36, op. 1, d. 883.

70 Otchet po revizii Turkestanskogo kraia: 11.

71 TsGARUz, f. 1164, op.1,d. 50, L. 2.

72 TsGARUZ, f. 1-36, op. 1, d. 883, L. 3.

73 Judicial report, 31101892, TsSGARUz, f. 1-164, op. 1, d. 50, 1. 4.
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To his Majesty, the Commandant of Tashkent. Appeal of the native judge
of the Sibzar district of Tashkent, Muhammad Muhyi al-Din Khwaja
Ishanov. 5 July 1897. Muhammad Khwaja ‘Abda ‘Azim Khodzhinov sued
me before the native court for a sum of more than 2,000 rubles. Because
I am the respondent, the lawsuit has been transferred to the gadr of the
Shaykhantaur district, who, on 14 April 1898, ruled against the claim on
account of a lack of evidence. The plaintiff was dissatisfied with the deci-
sion and appealed to the assembly of native judges [s"ezd narodnykh
sudei]. Because of the lack of personnel [...], Your Excellency has been
pleased to order the appointment of new candidates to the post of judge.
[...] In an attempt to safeguard not only my interests but also the inter-
ests of justice, which I have served as far as [ have been able] with honor
for many years, I take the liberty of submitting to your Majesty some con-
siderations with respect to the personnel of such judicial assembly. [...]
It should be taken into account that the present case is the fruit of hatred
towards me and desire for revenge, not only on the part of the plain-
tiff but also by the whole party hostile to me. The enmity of this party
[partiinaia vrazhda] generates all sorts of rumors, and I would be very
uncomfortable if I were to win this case: people in the city would begin to
say that the composition of the assembly reflected [my] biased attitudes
towards the case, as it included one who was my supporter or successor.”

Factionalism soon became the major result of the election system introduced
by the Russians. The establishment of a tribunal of second instance (s"ezd
kaziev) enjoying powers of judicial review, exacerbated local antipathies even
further, as illustrated by the passage I have just quoted. Factionalism among
the ‘ulama® was already widespread across Central Asia before colonization.
The works of Sadr al-Din ‘Ayni and Sadr-i Diya’ illustrate the conflicts between
families and groups of scholars in Bukhara and show how the Manghit rul-
ers exploited such conflicts for their own benefit.”> They also illustrate how, in
relating instances of factional rivalry, authors generally take a partisan view of
events, sympathizing with one group against another. Sadr al-Din ‘Ayni thus
depicts Badr al-Din, who was appointed to the position of chief judge by the
Bukharan emir ‘Abd al-Ahad, as “unrivalled in despotism and without equal in

74  Muhyl al-Din Khwaja’s appeal to the Tashkent city commandant, 06.02.1899, TsGARUz,
f.1-36, op. 1, d. 3881, | 11.

75  Sadr al-Din ‘Ayni, Bukhara inqilabining ta’rikhi, ed. S. Shimada and S. Tosheva (Tokyo:
Dept. of Islamic Area Studies, Center for Evolving Humanities, Graduate School of
Humanities and Sociology, University of Tokyo, 2010): 54-57.
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power” (istibdadda bi-hamta wa tadbirda bi-manand).”® Sadr-i Diya adopts a
slightly different position, emphasizing instead how factionalism was reflected
in the removal from office of individuals who had earlier been appointed by
the opposing factions and the cooptation, instead, of people removed from
their post. From Sadr-i Diya’s highly colored account, we learn that, among
the first institutional innovations materializing with his tenure as chief judge,
Badr al-Din appointed to the position of madrasa instructor persons who had
earlier been dismissed from the office of gadi, lacked sufficient knowledge,
and were illiterate (qadiyan-i ma‘zul ra ki akthari bi-sawad wa bi-‘ilm budand
awarda mudarris sakht).”

The idiom changes significantly, however, when we turn to vernacular nar-
ratives produced during the Russian period. These works often depict elected
members of the native administration so contemptuously that one wonders
whether such portrayals are intended to serve some larger rhetorical purpose
of critiquing colonial society. Qadis who were elected to office under Russian
rule are presented as dishonest, unqualified for judicial duties, and prone to
bribery. The account offered by one of the last Khogand chroniclers, Mirza
‘Alim Tashkandi, provides a vivid illustration of such a critical disposition
towards the colonial administration and its native judges. I quote here one
such passage that includes a portrayal of the new gadis and is reminiscent of
the caricatures one would find in the periodical press [Fig. 8]:

They [the Russians] said that that they would elect [to the office of]
gadi two honest men [ba-diyanat adam], but they did not accept for the
position of judge several honest and just mullahs who were among
the scholars the wealthy [of Khogand] had selected [as candidates].
Instead, they accepted as gadi the hopeless Makhdhum Khwaja Kalan,
who had been [previously] dismissed from office [but] who had [for the
occasion] let his beard and mustache grow. Moreover, they accepted as
judge also one Mulla Mir Ma‘stim, who is the son of the [former] chief
judge Damulla Muhammad Yasuf. They [the Russians] gave them a robe,
and [this is how] they turned them into gadis. [...] Some unsuitable
[na-munasib] individuals [also] bribed [para birib] native administrators
[amin wa illikbashi] with three or four hundred rubles and became gadi
in the village, while other, honest, individuals were marginalized.”®

76 Ibid.: 54.

77  Tarjuma-yi ahwal-i Qadi Abd al-Shakir, ms Tashkent, TsVRUz, no. 1304/1v: fol. 101b.

78  Mirza ‘Alim Tashkandi, Ansab al-salatin wa-ta’rikh al-khawagin: fol. 150a-152a. This pas-
sage has been paraphrased also by Bakhtiyar Babadzhanov in his Kokandskoe Khanstvo:
Vlast; Politika, Religiia (Tokyo and Tashkent: NIHU Program Islamic Area Studies Center
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“Qadis’ election” under Russian rule, according to the satirical journal Mushtum,
17-18.09.1937.
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Central Asians began to see elections as a mark of moral decay. This attitude
became so prevalent in local communities that it later became a topic of
satirical poetry. The Khoqandi poet ‘Ubaydallah Usta Salih-ughli, alias Zawqt
(1853-1921) devoted a long poem of rhyming couplets (dastan) to a famous turf
war between two local legists—Mulla Kamal and Mulla Hakimjan—who con-
tended for the post of gadr in one district of the city of Khoqand in 1909. The
fight between the two parties involved, as usual, the Russian authorities, espe-
cially the city’s commandant, Viktor Medinskii, who, in the end, sided with
Mulla Hakimjan and endorsed his election. Here is the passage from the poem
containing Zawqr's rendition of Mulla Hakimjan’s victory:

Medinskii the governor with his attendants / came and gathered the
community.

He questioned everyone about the event / so he could see [for whom]
the people agreed.

They praised Hakimjan by inflating [his name] / and cooked up the
affair in this way.

The opinion of the governor went in favor of Hakimjan. / He said: “The
office of gadi belongs here [to this man].”7

Many believed that one elected to the office of gadi must have been siding with
the Russians and must therefore be irremediably corrupt.8° This was how gadis
lost their moral standing in local society.

3 Judges as Scapegoats

Rather than simply an object of public contempt, the purported inclination
of native judges to bribery, malpractice, and ignorance of the law became for
Central Asians a resource to use to their own benefit. I say “purported” because

at the University of Tokyo, 2010): 560-1. Babadzhanov seems to confer on Mirza ‘Alim
Tashkandi a positive epistemological status. The text, however, clearly suggests that the
author had anti-Russian dispositions, for he claims that those locals who served the
Russians were a bunch of thugs and that, under the colonial government, immoral behav-
ior such as prostitution and murder became prominent (fol. 151b).

79  Gh.K. Karimov, Ozbek adabiioti tarikhi. Uchinchi kitob (XIX asrning iqqinchi iarmidan XX
asr boshlarigacha) (Tashkent: O’gituvchi, 1975): 210.

80  See the poems of the Uzbek Zavqi (1853—1921) at http://zerrspiegel.orientphil.uni-halle
.de/t599.html and http://zerrspiegel.orientphil.uni-halle.de/t585.html.


http://zerrspiegel.orientphil.uni-halle.de/t599.html
http://zerrspiegel.orientphil.uni-halle.de/t599.html
http://zerrspiegel.orientphil.uni-halle.de/t585.html
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colonial officials, from their first appearance in the region, proclaimed their
concern for the moral attributes of native judges.8! This concern, whether
sincere or not, was a cornerstone of the colonial project to replace native
judges with imperial tribunals. The important aspect of such cases is not really
the attempt of Central Asians to involve colonial authorities in mediating
disputes.®? This happened in the case of Russian statutory laws, and the
administrative setting of the Governorship-General openly invited the colo-
nial subjects to appeal to tsarist officials. As we have seen in Chapter 1, this was
hardly an innovation, as it was customary among locals to turn to their rulers
for redress. What invites reflection is instead the ability of colonial subjects to
adjust their language of grievance to the idiom of colonial bureaucracy. Such an
ability not only shows how receptive and responsive was the local population
to new cultural patterns and changing social circumstances but also reflects a
process of “legality,” the culture of law and the sense of legal entitlement that
people possessed as individuals or as members of a community. Fundamental
to Central Asian Muslims’ sense of legality during the period of Russian rule
was the idea that the native judges had to be portrayed before the colonial mas-
ters as corrupt. There are too many accusations of bribery and embezzlement
leveled against gadis, inspired by malice, to support the view that native courts
in Russian Turkestan were a colonial showcase of “undoubted corruption.”s3
I do not mean to exclude the possibility that native judges were corrupt.
Bribery is a topic as old as the Muslim world,®* and native judges operating in
Russian Central Asia are no exception.®5 In addition, their judicial duties make

81 See, e.g., LF. Kostenko, Sredniaia Aziia i vodvorenie v nei Russkoi Grazhdanstvennosti
(St. Petersburg.: Tip. B. Bezobrazov, 1871): 64; N. Dingel'shtedt, “Odno iz otzhivaiushchikh
uchrezhdenii” zcUP 7 (1892): 1-23; A. Zuev, “Kirgizskii narodnyi sud.” Zhurnal minister-
stva iustitsii 12 (1907): 161-208. Many sources also demonstrate that the Russians viewed
the gadis with suspicion and were disturbed by their moral authority over the local com-
munities; see, e.g., TSGARUz, f. 1-21, op. 1, d.s 75, 108, 113, 114, 144, 202.

82 Crews, For Prophet and Tsar, 268: Morrison, Russian Rule in Samarkand, 1868-1910:
A Comparison with British India: 259.

83  Ibid.: 284.

84 M. van Berkel, “Embezzlement and Reimbursement. Disciplining Officials in ‘Abbasid
Baghdad (8th—1oth Centuries AD).” International Journal of Public Administration 34
(2011): 712—19.

85  In his memoirs, Mir Sayyid Muhyi al-Din b. Mir Sayyid Habiballah Fathabadi recounts a
case in which a gadi operating in the region of Khutfar (Bukharan Emirate) was found
guilty of machinations (buhtan) in a case of extortion. See his Khatirat, Ms Tashkent,
TsVRUz, no. 328/1v, fols. 113114 (second half the nineteenth century).
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gadis particularly liable to public criticism and satire,36 especially because
they could deploy power that many did not have: “if your claimant is a judge,
[you'd better] express your grief to God,” says an Uzbek proverb.8”

Taking accusations of corruption at face value, however, is problematic for
various reasons. First, gadis’ “bribery” (rishwa) was a key term of the idiom
of hatred that, before the Russian conquest, Muslims used to express disap-
proval of their conduct as legists and blacken their name. In his Khulasat
al-ahwal (1886),%8 the Tashkent savant Abu ‘Ubaydallah refers to a dispute
between his father and a “stranger” (bigana wa birtina) over a plot of garden
land abutting the courtyard where his family lived. His father had a particular
interest in the property in question, because his courtyard was, by all accounts,
too small for the family, but the stranger was able to purchase the property
first. When the father of Abti “‘Ubaydallah heard this, he protested before the
legists of Tashkent, claiming that his right of pre-emption (shuf‘a), as owner
of property abutting the plot under question, had been overridden. But the
legists dismissed the protest, because the purchaser had bribed them to do
so (chizha ba-tariga-yi rishwa dada).8% In 1828, eleven muftis from Tashkent
opined on a case in which a person who had lost a case subsequently insulted
the adjudicating gadi by calling him “corrupt” (rishwa khwur). The jurists held
that, according to Islamic law, the slanderer should be liable to punishment
(mustahaqq-i tazir) and explained that it was incumbent upon the gadr to give
his denouncer an exemplary punishment (¢tazir-i baligh).°° These examples
would suggest that accusations of corruption reflect instances of bribery less
than the accusers’ antipathy toward the gadis.

A second problem with taking accusations of corruption at face value is
that it obscures the significance of a longstanding culture of gifts (hadya)
and donations (tartiq), which were regarded as marks of respect, loyalty, and

86 I have in mind here the satirical poem of Sidqii Khondailiqii (1884-1934) against the
gadi of O'n Qo'rghon, whom he called ignorant (rnodon) and corrupt (rishva desa
tashlab o’zini tomdin). See his Tanlangan asarlar, ed. B. Qosimov and R. Javharova
(Tashkent: Ma"naviiat, 1998): 211-13.

87  Da’vogarning qozi bo’lsa, dardining olloga ait, B. Sarimsoqov et al., 0’zbek khalq maqollari
(Tashkent: Fan, 1978): 190.

88  TK. Beisembiev, Annotated Indices to the Kokand Chronicles (Tokyo: Research Institute for
Languages and Cultures of Asia and Africa, 2008): 22.

89  Abu ‘Ubaydallah Khwaja Tashkandi, Khulasat al-ahwal, ms Tashkent, TsVRUz, no. 2084:
fol. 5a.

90  Anon, Jung, Ms Tashkent, TsVRUz, no. 6102: fol. 321b.
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submission in politics? and law.%2 In Chapter 1 we saw how the judge
Baraq Khwaja strongly opposed the custom current among Turkmens from
Kerki of presenting gifts to the judges. The gadr’s attitude, as it was recounted
by his son, may seem perfectly logical to us. Evidently, however, the gover-
nor in Kerki regarded the practice as perfectly legitimate, and, in deciding
whether the practice was right or wrong, the historian risks falling prey to his
or her own unstated moral beliefs. What may seem to certain jurists perfectly
normal—the payment for the bailift’s service, say, or the charging of a notary’s
fee—may appear to others as deplorable.” It is possible that the culture of
gift exchange survived the conquest and the institutional reorganization of
the judicial system. If so, our approach should not be informed by the fact
that some contemporary observers regarded such cultural practices as forms
of corruption and depravity. These reporters may well have been acute com-
mentators, but they were perhaps not fully attuned to Central Asian culture.
The American consul in Tashkent who provided one of the most outspoken
accounts of the corruption of gadis®* was no doubt a man in the habit of mak-
ing hasty judgments:

The Tadjiks and Uzbeks are readily distinguished from each other, not
only in appearance but also in character. The Tadjik is larger and fuller
in person, with an ample black beard, and with an air of shrewdness and
cunning. He is fickle, untruthful, lazy, cowardly, and boastful, and in every
way morally corrupted.®®

91 A. Wilde, What is Beyond the River? Power, Authority and Social Order in Eighteenth and
Nighteenth-Century Transoxiana (Vienna: Press of the Austrian Academy of Sciences,
2016): 67-80; G. Arendarenko, Bukhara i Afganistan v nachale 80-kh godov xI1x veka
(Moscow: Glavnaia redaktsiia vostochnoi literatury, 1974): passim; D.N. Logofet, Bukhara:
Strana bezspraviia (St. Petersburg: V. Berezovskii, 1909): 53; G.Iu. Astanova, “Dokumenty
iz arkhivov Uzbekistana po istorii Tadzhikistana XIX-nachala XX veka” onU (1991,
no. 8): 57.

92 Anon, Jung, Ms Tashkent, TsVRUz, no. 6102: foll. 109b; 150b-116. See also The Personal
History of a Bukharan Intellectual. The Diary of Muhammad Sharif Sadr-i Ziya, trans. R.
Shukurov and ed. E. Allworth (Leiden: Brill, 2004): 152—53, where Sadr-i Diya’ refers to the
donations that his uncle ‘Inayatallah received following his appointment to the post of
ra’is in Qarshi.

93  S.A. Dudoignon, “La question scolaire a Boukhara et au Turkestan russe, du “premier
renouveau” a la sovietisation (fin du xviIie siecle-1937).” cMR 37/1-2 (1996): 143.

94 Schuyler, Turkistan: Notes of a Journey in Russian Turkistan, Khokand, Bukhara, and Kuldja:
1:169.

95  Ibid.:108.
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The third point that needs to be addressed in considering accusations against
gadis pertains to elementary Quellenkritik. Trusting the detractors of gadis
leads to the reinforcement of the common colonial assumption that native
judges always enjoyed discretionary powers.%¢ This approach is misguided,
and we would do well to disentangle the intentions behind each accusation
of corruption leveled against gadis. Central Asians soon came to understand
that charges of bribery were a powerful way of attracting the attention of the
colonial authorities. It was common knowledge that Russians were always
eager to listen to the colorful details of native judges’ purported dishonesty,
about which we find countless extravagant stories in the archives. Let us con-
sider the case of Tiniq Ay, a Kazakh widow living in a “nomadic encampment”
(Chag,, avil, Russ., aul) in the raion (district) of Jizzakh. After her husband died,
she had an affair with a man and, from this relationship, gave birth to a boy.
Two women of the same encampment wanted to remarry her to another man,
but Tiniq Ay did not comply with their wishes. The two women decided that
Tiniq Ay deserved to be punished: they came to her house, assaulted Tiniq Ay
and her mother, and strangled the baby in cold blood. It was probably for fear
of other violent forms of retaliation that Tiniq Ay did not file a claim against
them. Instead, she turned to the colonial authorities, recounted only in pass-
ing her baby’s murder, and concocted the story of being harassed by a native
judge (b7) and giving him fifteen rubles to let her go. It did not take long for the
Russians sifting through the witnesses’ statements to discover that the accusa-
tions of bribery (vziatochnichestvo) had been made up to draw attention to the
brutal murder.%7

Most such accusations were found groundless by both Russian prosecu-
tors and Muslim judicial assessors. Let us consider, for instance, an admission
(igrar) of false accusation against a native judge. The background to the text
is as follows. A certain ‘Ali Khwaja had sued Muhyi al-Din Khwaja for mal-
practice. The plaintiff’s uncle, Manstr Khwaja, and the respondent owned
several plot of lands in an area called Qizil Qurghan, east of Tashkent, which
was particularly suitable for agricultural purposes because it was watered by

96  “Native judges enjoy too much power, and they often abuse their authority, especially by
ruling arbitrarily against the weak (narodnye sudy imeiut slishkom mnogo sily i neredko
gloupotrebliaiut svoei vlastiu, dopuskaia proizvol’ i nasilie nad slabym),” N.S. Lykoshin,
“Kazii (Narodnye sud’i): Bytovoi ocherk osedlogo naseleniia Turkestana.” In Russkii
Turkestan: Sbornik1. Prilozhenie k gazete “Russkii Turkestan” (Tashkent: Tipografiia “Russkii
Turkestan,” 1899): 95.

97  TsGARUz, f.1-21, op. 1, d. 752, Il 2—11.
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FIGURE 9  Ali Khwaja admits that his lawsuit against the qadi Muhyt al-Din Khwaja was driven
by malice and repents before a native court, 19.06.1897. TsGARU, f. 1164, op. 1, d. 7, L. 58.
COURTESY OF THE CENTRAL STATE ARCHIVE OF UZBEKISTAN

several streams.®® Hoping that Muhy1 al-Din Khwaja would be dismissed from
office and forced to sell part of his estates, Mansur Khwaja concocted a case
against him and persuaded his nephew to file a claim against the gadi. The
Russian administration found that the case was driven by malice. Muhyi al-Din
Khwaja, however, requested that the plaintiff admit that his claims were ill-
intentioned. He therefore dragged him into another native court, where a gadi
notarized ‘All Khwaja’s admission of false allegations and repentance. What
follows is the certificate notarized by the gadr and that Muhyi al-Din Khwaja
preserved in his personal archive [Fig. 9].9°

98  TsGARUZz, f. 1164, op. 1, d. 6, L. 62.
99  TsGARUZz, f. 1164, op.1,d. 7,1 58.
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On 29 Dhu al-Hijja 1314 [19.05.1897] ‘Ali Khwaja stated he is the 25-year-
old son of the deceased cloth merchant Zayn al-Din Khwaja Ishan, citi-
zen [ fugara] of the Sibzar district [and inhabitant of] the Qadi Khwaja
mahalla [neighborhood]. Of his own will, he acknowledged in a just
way that, at the instigation [ighwasi bilan] of his uncle Mansar Khwaja,
son of Rahmatallah Khwaja Ishan and acting on behalf of the latter, he
had submitted false petitions [bihuda wa yalghan ‘aridalar] convey-
ing slanderous claims [buhtan wa tuhmat da‘walar] against the gadr of
the Sibzar [district], Muhammad Muhyi al-Din Khwaja Ishan, son of
Muhammad Hakim Khwaja Ishan Qadi Kalan. The acknowledger has
no claims against or any relationships with the aforementioned gadr. He
also dismissed himself from the capacity of proxy of Manstir Khwaja and
repented his futile actions [tawba wa istighfar ayladum]. This event was
registered in the presence of trustworthy people. Sayyid ‘Ali Khwaja, son
of Zayn al-Din Khwaja signed; ‘Abd al-Ra’uf Khwiaja, son of Ishan Khwaja
witnessed the signature of Sayyid ‘Ali Khwaja. Nasr al-Din Khan, son of
Bahr al-Din Jan, signed. Seal: Qadi of the Kukcha district, city of Tashkent.
Signature: ‘Abd al-Rashid Khwaja Ya‘qiib Khwaja Alam-tghli.

4 False Appeals

Under Russian rule in Central Asia, “appeals” (Pers., ‘ard/arida, Russ., proshe-
nie) became an effective tool in the hands of the local Muslim population. Even
under the khans, of course, Central Asians had been able to pursue redress by
appealing directly to the central authority, thereby involving the rulers in their
conflicts. With the advent of colonization, however, there was now a broad
range of new means through which to reach the rulers. First, the initiatives of
Muslim appellants were less restricted by the scribal rules of Islamic compo-
sitional genres. While, in the Bukharan emirate or the khanate of Khiva, peti-
tions were usually submitted orally or, at best, translated by mulftis’ assistants
into a protocol of claim (mahdar), under colonial rule locals enjoyed ample
opportunity to craft their petitions by using their imaginations. Those who
were literate might draft these materials themselves; those who were not could
hire a scribe or a translator to produce a petition in Chaghatay, the language in
which Central Asians were expected to correspond with the colonizers. Many
Muslims chose to have their appeals written directly in Russian. Producing
and submitting a petition did cost money, of course, but it seems to have cost
considerably less than what was usually levied under Muslim principalities to
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hear a case:'°0 as we have seen, muharrirs charged for crafting a protocol of
claim, trustees and court attendants levied fees for their services (farsakh puli/
khidhmatana), and qadis expected a gift when they took charge of a claim. And
when a claimant lived far from the seat of power and initiated a case, she often
had to feed the trustee and his retainer as well as the local notables who acted
as mediators.!?! Filing a petition with the Russian administration, by contrast,
cost only 60 (later 80) kopeks.102

When evaluating the petitioning system involving Muslims in the colony,
we should also consider that colonial officials were less concerned with the
possibility that their petitioners lied than eager to trust accusations against
judges’ malpractice. This stood in stark contrast to the attitude that the khans
and their courts had towards appellants whose knavery and mischief were,
instead, the object of sanction. In order to appreciate this contrast in full, we
should now turn to the areas of Central Asia in which colonial administra-
tive arrangements were in close contact with the older system of the khans.
One of those areas is Khorezm. Following the siege of Khiva in 1873, a treaty
between the Russians and the Qunghrat dynasty led to the partition of
Khorezm into two political and administrative entities: on the right bank of the
Amu-Darya, the Amu-Darya Department (Amu-Dar’inskii Otdel) was estab-
lished as one of the provinces of the Governorship-General of Turkestan, while
in an area on the left bank of the river the khan retained the prerogatives of
political independence under a formal regime of protection.

The new administrative division of Khorezm did not restrict the movement
of goods and people across the Amu-Darya; legal and fiscal arrangements
introduced in the Amu-Darya Department allowed the preservation of the
social fabric of the region. One such arrangement regulated the resolution of
disputes between citizens living on opposite sides of the river and stipulated
that lawsuits filed in Petroaleksandrovsk—which involved as defendants indi-
viduals inhabiting the Khanate of Khiva—would be processed by the Qunghrat
authorities. In other words, if somebody in the Amu-Darya Department filed

100 TsGARUz, f. 1125, op. 1, d. 498, 1l. 65-64-640b. A Khorezmian governor informs the royal
court in Khiva about the complex and unexpected developments of a case of unpaid
debts. During a hearing, the plaintiff had complained about the gadi, and the judge later
expressed the desire to turn with the defendant to the royal court in Khiva. The governor
tried to dissuade them from doing so because filing a lawsuit there would cost a consider-
able sum of money.

101 TsGARUz, f. 1-125, op. 1, d. 498, 1. 84.

102 Morrison, Russian Rule in Samarkand, 1868-1910: A Comparison with British India: 184.
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a lawsuit in the chancellery of the commandant in Petroaleksandrovsk, which
was the administrative seat of the Otdel, the Russian official would have this
petition translated and redirected to the khan in Khiva. This precipitated
a cascade of administrative events in the protectorate: the Qunghrat ruler
would process the legal cases on the basis of a principle on territoriality and
thus hand over the documentation to one of his provincial governors, who
would involve other levels of local administrators: community leaders, tribal
headmen, village elders, and so forth. The latter were required to investigate
the charges against the subjects of the khanate and report to the governor,
who would in turn report to the khan, who was expected to get back to the
Russian official in Petroaleksandrovsk. This bureaucratic machinery is of great
interest to us because it produced documentation that indicates that the
Qunghrats perceived a change in legality among the Muslims who lived under
Russian rule.

One of the side effects of this bureaucratic procedure was the increasing
number of lawsuits, filed in the office of the Russian official, that the Qunghrats
discovered to have been driven by malice. Early in the history of the parti-
tion of Khorezm, only 12 years after the siege of Khiva, we find Muhammad
Rahim Khan 11 warning the Amu-Darya Department that Muslims there were
submitting false petitions (yalghan ‘ardlar) and that it was difficult for the
Qunghrat authorities to hear such cases because the claimants usually dismiss
the authority of gadis, do not show up in court, and even calumniate judges
and governors.!93 The Russians appear not to have taken counter-measures to
this new legal phenomenon, instead dismissing such warnings as irrelevant.
The correspondence across the Amu-Darya River illustrates instances in which
the Khivan authorities, with a dose of irony, reported to the Russians that, in
listening to the words of deceivers, the colonizers were actually conferring a
flimsy authority on false accusations and malign imputations. Such instances
are best exemplified by cases of Muslim family law. We find, for example, that
a Kazakh from Krasnovodsk filed a lawsuit against a Khivan subject, claiming
that the latter had abducted his wife and his two children. The investigation in
Khiva found that the woman had already obtained an irrevocable divorce from
the claimant in consideration of a sum of money and that the couple had, in
fact, never had children.1%4 Another Kazakh petitioned the Russians seeking
restitution of the dowry following an engagement to a Kazakh woman from

103 sizga tabi‘ adamlarning ba'dist shart‘atgha tirmayman dib kitib barib gadilargha wa
hakimlargha tuhmat qilib, 02.06.1885, TSGARUz, f. 1-125, op. 1, d. 29, I. 700b.
104 TsGARUg, f. 1-125, op. 1, d. 190, 11. 36—38.



NATIVE JUDGES INTO COLONIAL SCAPEGOATS 137

the protectorate, which, he argued, had never resulted in marriage. The investi-
gations revealed a different story: seven years earlier, the woman had engaged
herself to another man before several witnesses and had been married to him
for two years. The authorities in Khiva were thus adamant that the claim was
slanderous (buhtan wa yalghan).1°> In a somewhat different story, a Kazakh
claimed before a Russian official in Petroaleksandrovsk that her daughter had
been abducted. According to the claimant, the abductor was someone living
under the jurisdiction of the Khivans. The defendant was able to prove that
the suspect had indeed kidnapped the girl and taken her to Chimbay, and
there the two had contracted a legal marriage before a gadi, before a cohort of
notables acting as witnesses and with the consent of the girl’s parents, includ-
ing the claimant! And the couple had a two-year-old daughter. Again the Khivan
authorities concluded that the petition was a case of mischief (buhtan).106

One wonders whether the repeated use of the term “slander,” which so often
appears in the terse bureaucratese of the Qunghrats, prefigured some kind
of instrumental purpose. It is one thing to qualify a claim as null but a com-
pletely different thing to assert that the statement of a claimant is injurious
and defamatory. Not only do we encounter the categories of “null and void”
(fasid wa batil) in the sites of application of shari‘a and in the records written
in the Islamic juristic idiom, but we also find that Khivan bureaucrats too were
conversant with these notions and used vernacular equivalents such as bikar'”
and na-rast'%8 to replace Arabic juristic terms such as fasid wa batil and could
thus clearly explain that certain claims were unsound. It is easy to find cases
of such bureaucratic conduct. For example, in one letter of instruction (fatak),
the Khivan royal court orders a bailiff and a retainer to escort the parties to a
dispute before the khan in order that their dispute be resolved. On the verso of
the fatak, we learn that nine days after this notification, during the hearing in
Khiva, the plantiff admitted that the claim was unfounded (da‘wamni bushqa
quydum dib igrar).10°

It would thus be misleading to assume that, outside the Russian sphere of
influence, Khorezmians did not petition their ruler with grievances that were
later never substantiated and were therefore voided. Instead, the emphasis

105 Ibid.: 1l. 13-140b. See also TsGARUz, {. 1-125, op. 1, d. 81, L. 50b.

106 1QM, P-8, kP 3674, ll. 33—330b: gizimni wa mallarimni gawub alib kitdilar digant suzt
buhtan dur.

107 TsGARUz, f. 1-125, op. 2, d. 633, L. 930b; 1100b; 1110D.

108 Ibid.: 1. 1300Db.

109 TsGARUg, f. 1125, op. 2, d. 633, ll. 95—950b. For a similar case, see ibid.: ll. 39—390b;
11. 98—98ob.
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placed on the category of “slander” should alert us that we are here dealing
with something different—that is, a moral judgment qualifying the behav-
ior of those appellants who were purposefully submitting false petitions to
the Amu-Darya Department.'® In other words, the Qunghrats were signal-
ing that, although the arrangements introduced by the Russians in Khorezm
largely preserved the traditional institutions of equity, they also brought about
a major change in Muslims’ legal consciousness and hence in their morality.
The Russians tolerated the locals’ many false petitions. It thus seems that the
Qunghrats did not limit themselves to admonishing the Russians that their
subjects were submitting claims that were to be voided but that they indi-
cated that some Muslims living on the other side of the Amu-Darya were now
maliciously submitting false petitions. The Khivan authorities were point-
ing out the obvious limits of the new institutional arrangement that allowed
such behavior.

If so, one would like to know what prompted the Muslims, mainly Kazakhs,
living in the Amu-Darya Department to undertake such courses of action and
indulge in practices that would have been censured in the protectorate. What
was slander in Khiva had now become in Petroaleksandrovsk only a claim to
be voided. This qualitative shift in interpreting false allegations must have
depended on several factors. First, submitting a petition to Petroaleksandrovsk
was less costly that obtaining an audience at the royal court in Khiva, for the
reasons given above. Second, Muslims must have had a general perception of
impunity in the areas of Russian rule; third, and most important, was the vary-
ing publicity surrounding the procedure of filing claims on the opposite sides
of the Amu-Darya. For those who had made themselves a bad name, obtaining
an audience at the royal court must have been difficult; even more difficult
would have been to prevent their reputation from reaching the authorities
involved in the application of royal justice. Things were very different in the
blind bureaucratic machinery of the Russian Empire, where such factors as
fame and notoriety counted for little.

5 A Strategic Alliance

We now return to Tashkent to examine another interesting aspect of the cul-
ture of lies that had spread after the establishment of colonial rule. It was often
the case that the Russian colonial masters and their Central Asian subjects
would make a strategic alliance to undermine the credibility of the gadis. In
doing so, the respective parties sought different goals. The colonizers pursued

110 Foralocal use of the term buhtan, see TsGARUz, 1-125, op. 2, d. 633, 1. 32.
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a cultural project that consisted of establishing the moral superiority of their
tribunals vis-a-vis the native courts. Locals, by contrast, were more concerned
with pursuing financial gains.

Let us consider an episode involving an alleged forgery that occurred
in Tashkent approximately fifteen years after the Russian takeover. In late
December 1881, a man named Bay Baba Turabay-ughli was on his deathbed.
He summoned his grandson Dhakir Jan and asked him to act on his behalf to
establish a charitable endowment (wagqf). On 25 December, the young man
appeared in the native court presided over by Muhy1 al-Din Khwaja, who nota-
rized a deed according to which Dhakir Jan, by virtue of his power of attor-
ney (wakil), established a wagqf, dedicating the income from six shops to two
mosques. This evidently upset several potential heirs.

There are some unconventional elements in the “endowment deed” (vakuf-
name, Pers. waqf-nama). First, it appears that the gadi was granted authority
(tafwid) to stipulate the conditions (shurut) for administering the wagqf. Second,
the name of the administrator (mutawallt) who was to oversee the endowment
is not given in the document. We read instead that the administrator was to be
appointed by the person who had the authority to make decisions regarding
the administration of the endowment (mutawalli-yi madhkiir mansub bashad
az qibal-i man lahu al-wilaya), namely, the gadi.'? These apparently minor
points are important. The inclusion of these stipulations in the waqf deed
formally excluded the relatives of the founder from receiving a share of the
revenues produced by the shops. From this point of view, the deed seems to
attest to an act of piety: Bay Baba established a waqf exclusively for charitable
purposes, without attempting to promote a descent group by appointing one
of his descendants as administrator of the endowment, 13 but not all the mem-
bers of his family praised Bay Baba for this display of piety. His nephew Sadiq
Jan claimed that the gadi Muhyi al-Din Khwaja, together with Dhakir Jan, had
concocted a stratagem to divert Bay Baba’s properties from his close relatives
and get hold of a portion of the waqf’s revenues.!#

111 In Russian, Baibaba Turabaev.

112 The endowment deed is available in TsSGARUz, f. 1-17, op. 1, d. 32607, 1. 3.

113 More often than not, Central Asian endowment deeds stipulate that the office of admin-
istrator be assigned to the son of the founder of the waqf and inherited by his agnates
(awlad), thereby favoring the creation of a “family trust.” On this point, see M.E. Subtelny,
Timurids in Transition: Turko-Persian Politics and Acculturation in Medieval Iran (Leiden:
Brill, 2007): 150-1.

114 Disinheriting one’s relatives might also have been perceived by many as immoral, and
there is a good chance that most people in Tashkent would have been on Sadiq Jan’s side
in the dispute. See Chapter 4.
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The following is an excerpt from an appeal that Sadiq Jan submitted to the
governor-general of Turkestan at the beginning of May 1890. The document
marks the beginning of the family drama:

When he departed, my brother [sic] Bay Baba Turabaev left six shops in
the Tashkent bazaar in the eastern part of the city. These shops belong
to a wagqf, and their revenues belong to me, because I am the heir to the
endowment [kak naslednik vakufa)]. For unknown reasons, the gadi of
Sibzar’® has appointed himself to the post of administrator [mutava-
liem] and is exploiting the incomes generated by the endowment; he has
rented the shops for twenty rubles a year for the last seven years. [In addi-
tion] I lent him 110 rubles, which I should not have given. He has kept
the endowment deed [vakuf-name], even though he is not a relative of
Turabaev and cannot fulfill the duty of administrator; according to the
deed, it is I who should act in this capacity.!6

The document was compiled in Russian and signed by Sadiq Jan, who was
illiterate.!’” Sadiq Jan must, at that time, have had access to the services of
a scribe. The short appeal is peppered with vernacular terms—mutavali
(Ar. mutawalli) for “administrator,” vakuf-name (Pers. waqf-nama) for “endow-
ment deed,” and kazi (Ar. gadi) for Muslim judge. We thus assume that its
author must either have been acquainted, albeit superficially, with the Islamic
institutions involved in the case and/or unable to render these vernacular
terms into Russian. In any event, the author of this document seems to have
adopted various expedients in order to streamline the process of composition.

Be that as it may, Sadiq Jan probably presented himself to the scribe as one
of the direct heirs of the founder of the waqf and stated that he was thereby
entitled to the position of administrator, a position that, he claimed, had been
usurped by the judge Muhyi al-Din Khwaja. Had the endowment deed stipu-
lated that the post of administrator should pass from the founder to his heirs,
Sadiq Jan would have had good reason to emphasize his agnatic relation to
Bay Baba. Indeed, the position of administrator entailed, along with the main
duty—to safeguard and increase the wealth of the endowment—the right to

115 This was the name of the city district in which the gadi Muhyi al-Din Khwaja was working.

116  Proshenie, 03.05.1890, TSGARUz, {. 117, op. 1, d. 4887, 1. 48.

117 In another appeal filed with the Russian administration, Sadiq Jan stated that he was
illiterate and requested that another person sign for him (Sadiq Jan Akhiin Jan-ighli khatt
bilmagan uchun Baba Bik Nar Buta Bik-ughlt qulum qiydam); cf. Proshenie, 30.12.1891,
ibid.: 1. 20b.
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a share of its revenues, that is, a salary (haqq al-tawliya). The expression “heir
to the waqf™ is thus clearly a misunderstanding; the scribe misconstrued the
forceful argument that Sadiq Jan intended to use to uphold his putative rights.

Even more striking is that the appeal was submitted to a Russian adminis-
trative authority rather than to a Muslim one. The argument embedded in it
presupposes that its addressee would know that, in Central Asia as elsewhere
in the Muslim world, most Islamic endowments were not genuinely charita-
ble but were instead established to circumvent the Islamic law of succession.
A person who owned property and did not want it to be divided among his
heirs—or dispersed, if his female relatives married—could establish a wagqf
and stipulate that it be administered by a family member. In this way, the prop-
erty in question would remain under the family’s influence.!8 It is unlikely that
the Russian official who received the petition would have been expected to
know all this and to interpret the appeal as intended.

The other allegations in the petition are plainly false. Muhyi al-Din Khwaja
had never acted officially as administrator: by the conditions stipulated by the
founder of the wagqf, he was empowered in his capacity as gadr to appoint a
person to act as administrator of the endowment. Therefore, the accusation
that he had usurped the post and squandered the wagqf revenues was baseless.
In fact, as T hope to show, he could not have done this, as he did not have direct
access to the waqfrevenues. In addition, $adiq Jan was not automatically enti-
tled to be appointed administrator, because access to the latter office was regu-
lated instead by the gadr. Finally, as became clear later, Sadiq Jan had a history
of bitter disputes with the Muslim judge: not long before, he had accused Muhyi
al-Din Khwaja of extorting money from him. That accusation proved false and
driven by malice."® This record shows how a gadr assessed an appeal that Sadiq
Jan had submitted to the Russian authorities accusing Muhy1 al-Din Khwaja of
extortion. $adiq Jan opted for the Russian court of appeals but was unable to
produce evidence to support his charges. The report indicates that the gadi
discovered that Muhy1 al-Din Khwaja had previously removed $adiq Jan from
the guardianship of his underage brother after a case of embezzlement. This

118  On this subject, see A. Layish, “The Maliki Family waqf'According to Wills and wagqfiyyat.
BSOAS 46/1 (1983): 1-32; idem, “The Family Wagqf and the Sharta Law of Succession in
Modern Times.” Journal of International Law 4/3 (1997): 352—88; idem, “Waqfs of Awlad
al-Nas in Aleppo in the Mamluk Period as Reflected in a Family Archive” JESHO 51/2
(2008): 287—326; D.S. Powers, “The Maliki Family Endowment: Legal Norms and Social
Practices.” IJMES 25 (1993): 379—406.

119 Qadi of Zangi-Ata to the military governor of Syr-Darya Province, 19.01.1890, TsGARUz,
f. 1164, op. 1, d. 23, l. 26. See below, Appendix 1v.
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was apparently the reason that $Sadiq Jan had taken legal action against Muhy1
al-Din Khwaja.

What prompted Sadiq Jan to file a groundless appeal? Why was he willing to
risk making statements that could easily be shown to be false? What was he try-
ing to obtain? As I hope to show, Sadiq Jan, like many Central Asian Muslims,
knew that colonial officials were convinced that gadis were incompetent and
corrupt and was attempting to use this stereotype to his advantage.’?? Like
many before and after him, Sadiq Jan was trying to appropriate the discourse
on the Islamic judiciary produced by the colonial administration in order to
manipulate the Russians who would rule on his appeal.

Initiating legal action against Muhyl al-Din Khwaja would have been
fairly easy.!?! Russian authorities had placed the gadr under intense scrutiny
soon after they installed themselves in Tashkent. Like his father!?2 Muhy1
al-Din Khwaja had collaborated with the Russians in the aftermath!?? of the
conquest, in various capacities. Most notably, under the stern rule of Governor-
General Cherniaev, in 1884 he had headed a special commission established
to create a spiritual administration in Turkestan on the model of the one in
Ufa.l?* He had also received several awards for his positive attitude toward
the colonizers.?> As time passed, however, the Russians became increas-
ingly concerned at the moral authority that he enjoyed among the locals, an
authority that resulted in large part, they suspected, from the privileged stand-
ing that they themselves had granted him. The following is an excerpt from a

120 Morrison, Russian Rule in Samarkand, 1868-1910: A Comparison with British India: 272.

121 I know of at least other three instances in which investigations proved that legal actions
taken against Muhy1 al-Din Khwaja were driven by malice and personal hatred: the report
of a judgment (hukm) issued by a council of gadis, 31.07.1886, TsGARUz, f. 1-164, op. 1, d. 6,
1. 73; an acknowledgment (igrar) of repentance (tawba wa istighfar), 19.05.1897, TsGARUz,
f. 1-164, op. 1, d. 7, L. 58; a copy of a report from the council of gadis to the city comman-
dant, 1899, ibid.: 68. See also TsGARUz, {. 1-17, op. 1, d. 5387, 5775, 6367, 6469.

122 Biografiia Tashkentskogo uchenogo Seid Mukhammed Khakim Khodzha (Otets Kaziia
Mukhitdina), f. 1164, op. 2, d. 2a, 1. 1-150b.

123 On Mubhyi al-Din replacing his father in the post of gadr in January 1870, see TsGARUz,
f. 1-36, op. 1, d. 725, 1l. 1-3. He was appointed to the post ex officio by the Russians.

124 TsGARUg, f.1-1, 0p. 1, d. 326.

125  Posluzhnoi spisok na Kaziia Sibzarskoi chasti g. Tashkenta, n.d., TsGARUz, f. 117, op. 1, d.
6468, 11. 143—1430b. The document was produced at the request of the prosecutor of Syr-
Darya Province; see his correspondence with the Tashkent city commandant, 29 Nov.
1897, ibid.: L. 149. See also the awards issued by the chancellery of the governor-general
and Alexander 111 in 1875 and 1891 respectively, TsSGARUz, {. 1-164, op. 1,d. 5, 1. 8, 2.
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confidential report!?6 on Muhy1 al-Din Khwaja, which the Tashkent city com-
mandant wrote at the request of the military governor of Syr-Darya Province:

When the elections to the office of native judge were introduced, the
inhabitants of Sibzar voted for Muhy1 al-Din [Khwaja], in view of the facts
that he was an influential indigene among the Russians and that the title
of gadi was a hereditary prerogative in [his] family. [...] The great powers
that the law [zakon] confers on the native judge and the uncontrolled
authority [the latter enjoys] in levying taxes strengthened, to a certain
extent, the importance that Muhyl al-Din [Khwaja] has among [his]
people. [...] In the eyes of the Russians, Muhy1 al-Din Khwaja became
a distinguished man because of the careful fulfillment of all his duties,
as well as his manifest tolerance for every innovation, which inevitably
changed entirely the lifestyle of the locals, who were forced to accustom
themselves in one way or another to the new cultural influences [of the
Russians. Be that as it may], in his milieu, Muhy1 al-Din Khwaja remained
the strict guardian of rigid Muslim traditions: he zealously performs the
religious rituals and instills in the conscience of his fellow citizens the
conviction that his apparent devotion to the Russian government is stim-
ulated by nothing but the need to render assistance to his people, defend
the interests of the latter in the face of the Russian government, and hin-
der the Russians’ efforts to change the life of the Muslims. [...] All this
persuades me that the reelection of Muhy1 al-Din Khwaja to the office of
native judge is not desirable, and it is better, in my opinion, to refuse the
services provided by this undoubtedly cultivated indigenous man.12”

This passage illustrates how the most influential representatives among the
military officers of the Russian administration monitored the activity of this
powerful gadi. Most notably, the author of this report had reviewed several
cases in which legal action was taken against Muhy1 al-Din Khwaja. On one
such occasion, the official acknowledged that, “[the gadi] knows how to make
use of the shari‘a, and he was able to acquaint himself with the norms of our
[i.e., Russian] law to such an extent, that, to prove him guilty in any case of
misconduct turned out to be extremely difficult; he knows how to adorn every
injustice in legal dress.”128

126  Raport, 24.03.1893, TsGARUz, {. 1-36, op. 1, d. 3367, 11. 13—220b.
127  Ibid.:1l. 15, 21—210b.
128 Ibid.: 1l. 20—200b.
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While it might have been possible for colonial officials to voice contempt
for the gadss, it was no easy task to convince an administrator to prosecute
a specific gadr on charges of criminal malpractice. The colonial state was a
multifaceted entity, and the success of an appeal depended to a great extent
on the reaction of the particular administrator who had to deal with it. Those
who staffed the lower levels of the administration—city commandants and
the like—were used to baseless accusations and knew that many of the
appeals that landed on their desks were without grounds. It is little wonder,
then, that Sadiq Jan’s appeal was quickly deemed groundless and was rejected.
In the event, however, the rejection was unduly hasty. The Tashkent city com-
mandant, Stepan Putintsev, overlooked the fact that Sadiq Jan’s appeal con-
tained two different complaints: one regarded the wagqf; the other extortion.
Putintsev knew that Muhy1 al-Din Khwaja had been acquitted, some months
earlier, of extortion when Sadiq Jan had been found to be motivated by a desire
for revenge.'2® When he saw the appeal to the governor-general, the city com-
mandant probably thought that Sadiq Jan’s complaints regarding the wagqf
were merely another attempt to discredit Muhy1 al-Din Khwaja. This is prob-
ably why Putintsev recommended that the provincial chancellery (oblastnoe
upravlenie) dismiss the case.3? As we shall see, Putintsev was correct, but the
chancellery was not satisfied with his assessment and instructed the comman-
dant to produce additional evidence. Consequently, at some time before the
end of May 1891, Putintsev asked his assistant, Artillery Captain Nil Sergeevich
Lykoshin,!3! to question everyone involved in the case.

When questioned by Lykoshin, Sadiq Jan declared that his uncle Bay Baba
had called for him a few days before his death and had said, in the presence of
two witnesses, that he intended to establish a waqfin support of two mosques,
that the endowment would consist of six shops he owned, and that he wanted
Sadiq Jan to be the administrator. Sadiq Jan admitted he had never seen the
waqf deed, but he staunchly maintained that his uncle had proceeded as he
had said he would. Sadiq Jan then went on to discuss the charges of extortion
he had brought against Muhy1 al-Din Khwaja. He claimed the gadi had obliged
him to pay 110 rubles, a demand with which Sadiq Jan complied for fear of
Mubhy1 al-Din Khwaja’s power and influence. Russian administrators were con-
vinced that Islamic courts were dysfunctional and corrupt, and the abuse of

129 TsGARUz, f. 1-164, op. 1, d. 23, 1. 26.

130 City commandant to the provincial chancellery, 18.011891, TsGARUZz, f. 1-17, op. 1, d. 4887,
L 49.

131 See A. Morrison, “Sufism, Pan-Islamism and Information Panic: Nil Sergeevich Lykoshin
and the Aftermath of the Andijan Uprising.” PP 214 (2012): 262—64.
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power by gadis was a leitmotiv of their view of judicial malpractice. Sadiq Jan
was evidently playing on this by attempting to depict Muhy1 al-Din Khwaja as
a man who had taken advantage of his position to enrich himself.

In order to verify Sadiq Jan’s claims, Lykoshin inspected the shops that were
endowed in favor of the two mosques. It turned out that the administrator of
the wagfwas a man named Magsum—the imam of one of the two mosques—
who had been appointed to this post by the gadi in October 1890. Magqsum
had the deed establishing the wagqf, which he showed to Lykoshin. The docu-
ment stated clearly that Bay Baba had dedicated his six shops in favor of the
two mosques and that the person who helped him to do so was his grandson,
Dhakir Jan. Lykoshin was also able to clarify that the deed did not stipulate that
the descendants of the founder of the waqf were to be appointed to the post
of administrator. Lykoshin wrote, “The deed does not include any stipulation
with regard to this and therefore, according to shari‘a, the right to appoint the
mutawalli belongs to the gadi, who can hold elections in the neighborhood
(mahalla) or consult members of the community.”

The Russian official was willing to reason in the manner of a Muslim jurist
in order to define what should be considered right or wrong with regard to the
stipulations in the waqf-nama. Apparently, notions emanating directly from
the notary practice of sharia courts shaped substantially the investigations
carried out at the lowest level of the colonial administration. Lykoshin estab-
lished that Muhy1 al-Din Khwaja had acted as he was supposed to. The previ-
ous year, in keeping with the stipulations set forth in the waqf-nama, he had
appointed an administrator (mutawalli), Magsum. Since then, although the
revenues generated by the shops had nearly doubled, all the money had gone
to refurbishing them and none to the administrator. Having established that
Sadiq Jan’s allegations regarding the waqf were groundless, Lykoshin became
convinced that Sadiq Jan's claims of extortion perpetrated by the gadi were
also unfounded.

Given that, $adiq Jan had made similar accusations on a previous occasion,
Lykoshin decided that this present claim was merely a further attempt to dis-
credit the gadiand recommended closing the investigation. He wrote: “lam con-
vinced that Sadiq Jan is not in a position to justify the lawsuit regarding the 110
rubles and is unable to support his claim that he should be appointed to the post
of mutawalli'32

While his assistant was compiling this report, Putintsev decided to ques-
tion Muhyi al-Din Khwaja himself. During that interview, the gadi confirmed
that it was Bay Baba who had decided to establish the endowment and that he

132 Actno. 69, 03.06.1891, TSGARUz, {. 1-17, op. 1, d. 4887, Il. 42—45.
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had wanted the imams of the two mosques to administer the revenues. Muhy1
al-Din Khwaja also argued that the allegations of malpractice regarding the
wagqfwere an attempt by Sadiq Jan to discredit him and gain votes for another
candidate in elections to choose a judge. The gadi told Putintsev that, after his
reelection to office, none of the accusations had been repeated and argued
that, if there had been any basis for them, the people responsible for the wagf
would have gone to the authorities and complained about him. Muhy1 al-Din
Khwaja also explained that Sadiq Jan's attempt to compromise him had begun
after the gadi had found him guilty of embezzling more than one thousand
rubles while acting as guardian for his minor brother and had ordered him to
repay the sum. $adiq Jan, who had, for unknown reasons, managed to avoid
paying, had, since then, been defaming the judge.!33

By mid-May 1891 the city commandant had collected enough evidence to
argue that Sadiq Jan’s appeals to the Russian authorities were motivated by
malice and should be rejected. It was at this moment, when Sadiq Jan had little
hope of convincing the colonial authorities to hear his case, that Mayram Bibj,
Bay Baba’s daughter and Sadiq Jan’s cousin, addressed a petition directly to the
governor-general of Turkestan. This was part of a larger plot against the gady,
so the timing of the appeal, as well as the arguments, are important. On 7 June
she wrote:

My father died ten years ago, leaving an inheritance that consists of [six
shops] [...], 110 rubles, and other goods that amount to a value of 300
rubles. I am the direct heir to all this wealth. Nevertheless, I cannot make
use of this inheritance because it seems that the gadi [...] has crafted a
document that says that my father dedicated everything to a wagqf, while
the latter was, in fact, nearly dead. I consider this document a forgery
[vymyshlennym] because, at the moment of its production, my father was
not fully in possession of his mental faculties. He was on his deathbed,
as can be attested by several witnesses. For seven years, Muhyi [al-Din
Khwaja] collected the revenues from the shops, and I do not know for
what purpose he has used them. ... Since Muhy1 has been back in office
as judge, he has collected the revenues. I ask that my inheritance be
restored, that the revenues equivalent to 840 rubles generated by the rent
be given to me, and that the gadi be investigated for malpractice accord-
ing to Russian law.134

133 Bayan-nama, 11.05.189y, ibid.: 1. 50.
134 Proshenie, ibid.: 1. 31.
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It was once again Putintsev, the humble official on the bottom rung of the lad-
der of colonial command, who was assigned to deal with the petition.!3> His
findings were clear:

The appeal produced by Mayram Bibi Turabaeva is a copy without addi-
tions [bez vsiakikh izmenenii] of the appeal filed by her cousin Sadiq Jan.
[Evidently] the latter wishes to be appointed to the post of mutawallt of
the wagqf established by the deceased Bay Baba Turabaev in support of
two mosques. With regard to the content of the wagf deed, Sadiq Jan does
not have the right to hold this office. [...] With this appeal, Mayram Bibi
cannot produce any information regarding Bay Baba Turabaev’s waqf,
which was not produced earlier by Sadiq Jan, whose appeal was rejected.
The latter has appealed repeatedly on his behalf; he is now using, instead,
the stratagem of depicting his relative Mayram Bibi as the person entitled
to the property endowed to the wagqf136

Putintsev asserted that Sadiq Jan had understood that there was no chance
that his claim would be taken seriously, so he had approached his cousin and
persuaded her to submit a petition. Putintsev recommended that the appeal
should not be heard, but, again, he had acted too quickly. His decision was not
backed by the highest bureaucrats, who might have felt that the commandant
was siding with Muhyi al-Din Khwaja, thereby acting against the interests of
his superiors. As we shall see in Chapter 5 with regard to cases of guardianship,
opposing one’s superiors could have harmful consequences.

Putintsev also overlooked the fact that Mayram Bibi was the first to claim
that her father was not in full possession of his mental faculties when the
endowment deed was notarized. Although her appeal was in Russian, Mayram
Bibi was relying on an Islamic legal argument. In fact, before submitting her
petition to the colonial authorities, she had secured a fatwa decreeing that
the shops were not to be considered a waqf’because, at the moment when he
dedicated his properties to the mosques, Bay Baba was mortally ill (marad
al-mawt).137 As explained by Ron Shaham, the question of mortal illness on
which her argument rested is a concept developed by Muslim jurists that
relies on the assumption that a person foreseeing his imminent death may be
inclined to contract transactions relating to his property that prejudice the

135 Counsellor of the military governor to the city commandant, 24.06.189y, ibid.: 1. 33.

136 City commandant to the provincial chancellery, 27.06.189, ibid.: Il. 330b.—34.

137 Undated legal opinion (fatwa), ibid.: 1. 38. Four mufiis attached their seals to the
document.
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rights of his legal heirs or creditors. To defend the latter, the jurists prescribe
that any donation made by a person on his deathbed in favor of a legal heir is
not effective unless approved by the other heirs after the ill person’s death.!38

Mayram Bibi’s fatwa thus stated that, when Bay Baba created the wagqf, he
was no longer in full possession of his mental faculties and was incapable of
reasoning and realizing the consequence of his actions and was not in full pos-
session of his mental faculties.!3° The muftis held that that a testator’s dispo-
sition of property in such a state was inadmissible (na-ja’iz wa na-mu‘tabar)
and opined that Bay Baba's estate could not constitute a waqf- They suggested
in their legal opinion that the shops be divided (gismat namiida) according
to the Islamic law of inheritance, given that, “for the legal disposition [of an
asset and the rights to it as well as its disposal] to be valid and effective, the
reasoning ability of the person who disposes [of the substance and the rights
to it] is a [necessary] precondition.”#? The fatwa was summarized in Russian
and attached to Mayram BibT’s appeal ! Once again—as in the case of the
first complaint that Sadiq Jan submitted to the authorities and in the report
Lykoshin wrote after investigating the charges—the colonial administration
was asked to make a decision on the basis of documentation that, although it
was written in Russian, embodied notions of justice stemming directly from
sharia.

Bay Baba’s alleged mental incompetence was a convincing argument. The
chancellery of the governor-general accepted it, ignoring the recommendations
made by Putintsev, and ruled that new evidence should be collected regard-
ing Bay Baba’s death.2 It would be wrong to ascribe this decision simply to a
zealous bureaucrat’s determination to impose the Russian rule of law. Instead,
someone in the chancellery must have been persuaded by the argumentation
articulated by Mayram Bibi on the basis of the fatwa: if, at the moment of the
stipulation of the waqf-nama, Bay Baba was on his deathbed, then the endow-
ment deed could be voided. The fact that this line of argument was accepted
means that a high-ranking Russian colonial administrator wished to remove
Mubhy1 al-Din Khwaja from office.

138 R.Shaham, The Expert Witness in Islamic Courts: Medicine and Crafts in the Service of Law
(Chicago: University of Chicago Press, 2010): 135.

139 dar hali-ki marid ba marad al-mawt buda ‘aql wa hush wa imtiyaz-i way bi ‘-kulliya za’il
gardida la ya‘qil wa ma‘tuh gardida bashad, undated legal opinion (fatwa), TsGARUz,
f. 117, op. 1, d. 4887, 1. 38.

140  dar tasarrufat-i shariya wa sihhat wa nufudh-i an ‘aql-i mutasarrif shart bashad, ibid.

141 Perevod. Vypiska iz shariatskikh knig, n.d., ibid.: 1. 39.

142 Counsellor of the military governor to the city commandant, n.d., ibid.: 1. 16.
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The positive response of the colonial administration to the arguments
deployed by Mayram Bibi encouraged Sadiq Jan. The latter, however, realized
that, because his previous accusations regarding Muhy1 al-Din Khwaja’s usur-
pation of the post of mutawalli and squandering the wagqf’s incomes had been
ruled groundless, he needed to find new lines of argument. If, for example, he
managed to prove that there were inconsistencies in the wagf-nama, there was
a good chance that the waqf would be annulled. It was precisely at this point
that Sadiq Jan accused Muhyi al-Din Khwaja of having forged the endowment
deed (oni utverzhdaiut, chto vakuf vovse ne byl uchrezhden Turambaevym i chto
vakuf-name podlozhno).}*3 Presented with this accusation, the provincial chan-
cellery retrieved the original waqf-nama and had it translated and presented.!#+
It was shown to Muhy1 al-Din Khwaja and Sadiq Jan for confirmation. When
questioned, the gadr explained that, at the time of the notarization of the
deed, he had affixed his seal, as had another senior mufti, Mulla ‘Abd al-Rasul.
He also pointed out that later, when ‘Azizlar Khan was elected to the post of
gadi, the latter had appointed Dhakir Jan mutawalli of the waqf and had affixed
his seal (as had his son, who was also a mufti).1>

When he was shown the waqf-nama, Sadiq Jan raised a new argument. He
claimed that his uncle had left at his disposal documents attesting to the own-
ership of the property at hand, that is, the shops. This proved, Sadiq Jan argued,
that Bay Baba intended him to take possession of the property; had the lat-
ter truly intended to endow the six shops in the wagqf deed, he should have
attached these documents to the wagf-nama itself, instead.#6 This new claim,
however, was not supported by sharia: nowhere in Islamic law is it stated that
certificates proving the ownership of a given asset have to be attached to a
wagqf-nama. In fact, Sadiq Jan was unable to obtain a mufti’s opinion to support

143  Proshenie, 30.12.189y, ibid.: I. 2. Sadiq Jan's new attorney, Anton Glaz, was one of the most
renowned Russian lawyers in Tashkent; see above, Introduction.

144 Translation, n.d.,, ibid.: Il. 52—54.

145 Mubhyi al-Din Khwaja to the city commandant, 18 Nov. 1892, ibid.: L. 2g.

146 Sadiq Jan to the city commandant, 19 Nov. 1892, ibid.: 1. 30. Sadiq Jan appealed to the
Russian authorities once more and asked again that new probative elements be consid-
ered. This time he claimed that Dhakir Jan had never been the mutawalli of the waqf and
that Dhakir Jan’s father was willing to testify that he had never heard that his son had
been appointed to this position. Sadiq Jan also stated that one of the two people named in
the waqf deed as a witness—who had given testimony (bayyina) that, in drawing up the
deed, Dhakir Jan had acted as a proxy (wakil) for Bay Baba—was unknown to the people
of the mahalla. His last argument concerned the seals on the document: according to
Sadiq Jan they were affixed to it some years after the wagf-nama was originally produced.
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this claim, and he could cite no provision in the colonial statutory law that
obliged a gadi to act as he claimed was correct.

Sadiq Jan had tried hard to prove that the waqf-nama had been altered,
in order to divert the income fraudulently from Bay Baba’s properties. As he
had no evidence of this, the provincial chancellery helpfully fabricated some.
While preparing documentation for the prosecutor, the officials staffing the
provincial chancellery had some leeway to insert explanatory notes (spravka)
or reformulate the arguments in petitions. They were therefore in a position to
modify key information in favor of or against the gadl. This is what the Russian
officials wrote in their explanatory note:

In the translation of the original [waqf] document [...], there is a note
explaining that it is impossible to ascertain precisely the year in which
the document was compiled, as it is difficult to decipher the last numbers
in the date written on the deed against which a dispute over a [case of]
forgery [0 podloge] is now under scrutiny. [In addition] we consider that
[...] the declaration to the gadr of Sibzar regarding [Bay Baba] Turabaev’s
donation of the aforementioned property was made on 4 May 1883, as
is stated in the document, and was not made by [Bay Baba] Turabaev
himself, as he was ill, but by an individual named Dhakir Jan, on whom
[Bay Baba] conferred the powers of attorney, in the presence of two wit-
nesses. The document in question was drawn up on 25 December 1882,
one year and seven months after the declaration; there are several seals
on the document.!#”

This excerpt from the chancellery’s attached explanatory note contains
a collection of allegations of the crudest kind. First, the statement that
the date of the waqf-nama is impossible to read is absurd. The note made
in the margin of the translation, which explains that the date on which
the document was drawn up is partially illegible,*® does not refer to the
Islamic (hijri) date, which is an integral part of the waqf-nama and is clearly 16
Safar 1299.149 It refers, instead, to the date according to the Julian (Old Style)

147 Zhurnal obshchego prisutstviia syr-dar’inskogo oblastnogo pravleniia, no. 1, 30.01.1893,
TsGARUz, f. 117, op. 1, d. 32607, 1. 62.

148  [1881] iliv 1882 godu, tak kak tsifry na pole podlinnogo dokumenta tochno opredelit’ po neias-
nosti takovykh (odin ili dva) nevozmozhno. Perevodchik Aidarov: “[1881] or 1882, the last
figure on the document is unclear and impossible to decipher. The translator: Aidarov.”
Russian translation of the endowment deed, n.d., TsGARUz, f. 117, op. 1, d. 4887, 1. 53.

149 See the endowment deed (waqf-nama), TsGARUz, f. 117, op. 1, d. 32607, 1. 3 (Fig. 10).
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calendar in use in Russia, which the gadi was required to add at the top of the
righthand margin of the deed to facilitate the filing of the document. Actually,
the original wagf-nama clearly reads jum‘a 25 jadi (Friday 25 Capricorn).150 It is
true that the last figure in the year is slightly smeared [Fig. 10], so that it could
be read as either 1881 or 1882, but this a quibble on the part of the person who
added the note, given that the text of the Russian translation of the wagf-nama
stated clearly that the document was notarized on 25 December 1881.15!

The insertion of the note in the margin of the translation suggesting that the
date was difficult to decipher is itself suspicious. While this note was signed
by Aidarov, whose signature is also found at the end of the translation, there
is no doubt that the translation of the deed in its entirety was the work of
another person. Moreover, when Aidarov gave the translation to the provin-
cial chancellery he attached a letter in which he stated that the translation of
the waqf-nama was truthful (veren), although he found it doubtful that a gadt
could be delegated the authority to define the stipulations of the wagqf>2 Had
the date of notarization in fact been impossible to decipher, Aidarov would
have mentioned this inconsistency in his letter to the chancellery. Could it be
that, after the translation was made, someone in the provincial chancellery
asked Aidarov to comb the waqf-nama for inconsistencies? The smear on the
last figure of the Julian date was all that the translator managed to find, and
he probably offered his remark about the inconsistency of the dates in order
to provide the chancellery with evidence to use against Muhy1 al-Din Khwaja.

The Russians also argued that the endowment had been registered later
than it actually was. This was another fabrication, as the entire file contains
nothing indicating that the waqf had been dedicated before the notariza-
tion of the deed, on 4 May 1881. The Russian administrators were attempting
to show that the endowment deed had been notarized later than its actual
stipulation. Clearly, if this was the case, it would have meant that the gadi had
exploited Bay Baba’s illness to craft the certificate as he saw fit, that is, to his
own advantage. Once again, it is striking how far the Russian bureaucrats were
willing to go in their attempt to undermine the veracity of the endowment
deed by introducing arguments based on the Islamic legal principle that dispo-
sitions made by a person on his deathbed could be invalidated.

150 Ibid. In Russian Central Asia, scribes often used astrological terms with some latitude in
lieu of the Russian terms denoting the months of the Julian calendar; 25 jadi 1881 corre-
sponds to 25 December 1881.

151  TsGARUz, f. 1117, op. 1, d. 4887, 1. 53.

152 Letter accompanying the translation of the endowment deed, 24.01.1892, ibid.: 1. 51.
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FIGURE 10 Detail of the endowment deed of the two mosques in the Mahsiduzi mahalla, 1.
TsGARUz, f. 1-17, op. 1, d. 32607, . 3.
COURTESY OF THE CENTRAL STATE ARCHIVE OF UZBEKISTAN

Their conspiracy against Muhy1 al-Din Khwaja led the Russians to make much
of the fact that two seals had been added to the deed after it was notarized.
The administrators insisted that this was particularly damning evidence of
wrongdoing, neglecting to mention that, although two seals had in fact been
attached later for a completely different reason, the reason was legitimate and
had nothing to do with the crafting of the original document. Muhy1 al-Din
Khwaja explained that, when another person took over his office as gadi, the
new judge appointed Dhakir Jan to the post of administrator, recorded this
event directly at the end of the deed, and added his seal.!>3 The last line of the
wagqf-nama, clearly in a different hand, confirms the statement Muhy1 al-Din
Khwaja made to the colonial officials investigating the case.’®* In order to
ensure that Dhakir Jan'’s appointment would have shar legitimacy, the new
gadi added, “regarding the appointment [to the post of administrator, this
right rests with] the aforementioned Bay Baba and the person he delegates,

153 2-nchimandin sing bulgan gadi madhkar waqfga Dhakir digan mutawalli gilgan sababdin
waqf-nama akhiriga bir khatt yazib muhr qilgan tkanlar, ibid.: 1. 2gob.

154 mutawalli nasb karda shud Dhakir Jan walad-i Akhiind Jan ra, TsGARUz, f. 1417, op. 1,
d. 32607,1. 3.
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FIGURE 11  Detail of the endowment deed of the two mosques in the Mahsiduzi mahalla, 11.
TsGARUz, f. 1-17, op. 1, d. 32607, L. 3.
COURTESY OF THE CENTRAL STATE ARCHIVE OF UZBEKISTAN

who enjoys [legal] authority” (az jihat-i nasb Bay Baba'-i madhkir wa tafwidihu
ila man lahu al-wilaya). This formula is a stock phrase used in the original stip-
ulation of the deed, which delegated to the judge the authority to choose the
administrator for the waqf (mutawalli-yi madhkar mansib bashad az gibal-i
man lahu al-wilaya).'5°

This episode proves that the individual who succeeded Muhyi al-Din
Khwaja in the office of gadr considered the waqf-nama and its stipulations
fully in accordance with Islamic law. The Russian translation that was given to
the colonial authorities confirms thisreading and the inferences I have drawn.156

Several people in the provincial chancellery evidently wished to concoct
false accusations against Muhyi al-Din Khwaja and added misleading notes,
inserted undocumented elements, and even manipulated the evidence at
hand. However, when the gathered materials and the notes added by the chan-
cellery were sent to the provincial prosecutor for further examination, the
prosecutor ruled that the charges against the gadi were barred by statute and
should be dropped. He also ruled that, if they wished, Sadiq Jan and Mayram
Bibi could contest Bay Baba’s will in a shari'a court.’>? While, on the one hand,
this judgment is striking because it counters Russian statutory law—which
gave Central Asians the right to lodge claims with the colonial administration
and have cases heard in the imperial courts—on the other hand, the prosecu-
tor’s decision probably followed a simple line of argumentation: there was too

155 Ibid.

156 nizhe sego pisano drugim pocherkom nizhesleduiushchee: Zakirdzhan Akhundzhanov
mnoiu naznachen mutavalliem na osnovanii togo, chto naznachenie mutavalliia Baibaboiu
predostavleno pravo “men’liakhul’ viliaia,” t.e. kaziiu, TSGARUz, f. 1-17, op. 1, d. 4887, 1. 54.

157 Register 44, 26.01.1893, ibid,, L. 65.
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much Islamic law in the case for his office to handle. It was thus the provincial
prosecutor who intervened to clear Muhyi al-Din Khwaja of the accusations
made against him. In the years that followed, ten other lawsuits for malpractice
were filed by the provincial chancellery against the gadi at the request of other
Muslim appellants. In 1906, thirteen years later, and well after Muhyi al-Din
Khwaja's death, Sadiq Jan tried again to have himself appointed mutawalli of
the waqf his uncle had established.58

Conclusions

Appeals by colonial subjects to nonnative administrative authorities are one
form of forum shopping that emerged under legal regimes established by
imperial powers. By “forum shopping,” I refer to the movement of litigants
from one legal jurisdiction to another in search of the most favorable rul-
ing. Mitra Sharafi has examined failed attempts to forum-shop among the
Parsi community, which spread from colonial Bombay to the princely state of
Baroda (in western India), Iran, and Britain and which resemble closely those
that occurred in Russian Central Asia. The common feature shared by these
two distant colonial polities is, to use Sharafi’s words, the existence of “a flow
of hopeful litigants”. The term Sharafi uses to describe this mechanism is “legal
lottery,” that is, “a promise that one might win this time, even if one probably
would not.”!5 For the person found guilty, for example, of animal theft, it was
tempting to turn to the colonial authorities with an appeal and claim that the
judges who ruled against him were corrupt.160 As we stated previously, the pro-
cedure cost little and was usually slow, and it might well happen that, while
investigating, Russian authorities would find other irregularities on the basis
of which to charge a native judge with malpractice.

The term “legal lottery” emphasizes the ephemeral character of many of
the cases that colonial subjects asked the authorities to hear. This applies
also to Central Asia, where the large majority of the complaints filed with the
Russian officers consisted of false accusations that did not yield the hoped-
for results. Thus, the appeals of colonial subjects may look like “acts of micro-

158  Proshenie of Sadiq Jan to the governor-general, 10.02.1907, TsGARUZz, f. 1-36, op. 1, d. 4364,
L3

159 M. Sharafi, “The Marital Patchwork of Colonial South Asia: Forum Shopping from Britain
to Baroda.” LHR 28/4 (2010): 1009.

160 TsGARUz, f. 1-21, 0p. 1, d. 144, 11. 1-26.
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scopic agency,'®! the more so, if one evaluates them against the backdrop of
the financial and emotional investments they required.

There are, however, other important aspects of the phenomenon that
the concept of the legal lottery overshadows and obscures. By focusing
instead, as we have done, on the relationship between local appellants and
imperial authorities, we are able to shed light on the process by which the
colonial legal culture was constituted through social relations. The district and
provincial chancelleries of the Russian colonial administration in Central Asia
were venues where the local population engaged the state in a dialogue over
legal questions. It is within this institutional framework, outside the court-
room, that Russian bureaucrats and Central Asian Muslims had the scope to
elaborate their notions of “lawful” and “unlawful”

Colonial subjects engaged in active discussions about the interpretation of
procedural laws. On occasion, they turned to professionals and sought con-
sultation, as in the case examined here, but their “jurisdictional jockeying”62
did not depend exclusively on the colonial lawyers or local intermediaries who
wrote their petitions. It appears that the boundaries between colonial state
and local society were so indistinct as to allow the indigenous population to
adopt the appropriate moral vocabulary, the discretionary powers of shari‘a
courts being a case in point. This happened routinely, as Central Asians filed
appeal after appeal, gaining experience each time and honing their skills at
dealing with colonial administrators.

The relationship between colonial state law and Muslim society was mutu-
ally constitutive: Muslims’ knowledge of legal matters was significantly influ-
enced by their dialogue with colonial officials, while Muslims’ conceptions of
justice structured the practices of the Russian bureaucrats who heard their
appeals. By formulating their arguments in various ways, colonial subjects
could determine how their appeals were handled at the various levels of the
state administration. They could also influence the decision-making process of
Russian officials and could ultimately shape the notions of justice and injus-
tice according to which a particular issue was examined.

Sadiq Jan and Mayram Bib1 laid their claims against Muhy1 al-Din Khwaja
precisely because Russian statutory law allowed them to take their griev-
ances to the administrative authorities. The appeals and the bureaucratic
paperwork produced by Russian officials represent normative practices

161 Sharafi, “The Marital Patchwork of Colonial South Asia: Forum Shopping from Britain to
Baroda”: 981.

162 The terminology here is Benton’s: Law and Colonial Cultures: Legal Regimes in World
History: 1400-1900 (Cambridge: Cambridge University Press, 2002): 3, 13, 29.



156 CHAPTER 2

reinforcing colonial rule and its cultural project.13 As they addressed their
appeals to the administrative authority of the colony, Sadiq Jan and Mayram
Bibi may, in a sense, have conferred legitimacy upon the legal authority of the
colonial state. In addition, they took legal action against an Islamic institu-
tion—a qagdr presiding over a shari'a court—in such a way that his alleged
malpractice would be reviewed by the provincial prosecutor according to the
general laws of the empire. But, by exploiting the appellate system and entwin-
ing Russian bureaucrats in their own machinations against a Muslim judge,
Sadiq Jan and Mayram Bibi managed to draw colonial administrative authori-
ties into the orbit of Islamic law. As Sadiq Jan and Mayram Bibi successfully
exercised their normative agency, Russian officials made great show of refer-
ring to Islamic procedural laws in their judicial review. Such practices of legal
hybridization were not among the prerogatives of the Russian administrative
authorities, a fact that the provincial prosecutor immediately reinforced by
redirecting the case to the jurisdiction of a shari‘a court.

These unfounded accusations of judicial malfeasance and corruption did
undermine gadis’ legal authority, but only partly. As above, under the insti-
tutional arrangements introduced by Russians, gadis enjoyed unprecedented
power because they could count on Russian police forces for the enforcement
of their judgments. In addition, after the fall of the Muslim potentates in the
areas that formerly belonged to the Khoqand khanate and the Bukhara emir-
ate, gadis now had a monopoly over shari‘a in Russian Turkestan, that is, they
did not have to compete for legal authority with governors and representatives
of the royal court.

163  Ibid.: 148—9; Sharafi, “The Marital Patchwork of Colonial South Asia”: 980-1, 1009.



CHAPTER 3

The Bureaucratization of Land Tenure

Introduction

How did colonial empires engage preexisting forms of land tenure and seek to
influence them for their own, mainly fiscal, purposes? This question is crucial
for anyone seeking to understand how empires promoted settlement policies,
attempted land confiscation, and developed tools of governance to extract rev-
enues. The question is crucial also for the historian of law, because property
relations stand at the intersection of several legal domains, such as the law
of contract, inheritance, and family law. Discerning how rights of land tenure
were attested, secured, and defended can therefore illuminate changes and
continuities in the legal culture of those Muslim communities that became
subjects of a non-Islamic government in Central Asia. This chapter aims to
explore the ways in which imperial statutory laws and Russian bureaucratic
practices transformed property relations among Muslims in the Governorship-
General of Turkestan, and the ways in which they did not. This chapter will
focus on how Central Asians engaged the colonial property regime as a way of
acquiring landed estates that once belonged to the treasury of the khanates.
At the same time, I hope to show how colonial bureaucratic practices brought
about a new, more exclusive, process of textualization of forms of land ten-
ure. This process led to the Muslims’ articulation of a narrower understanding
of property.

How do we approach most usefully the study of property relations and
land rights as they were expressed in a cultural domain where Russian legal
and administrative practices mixed with Islamic juristic thinking and estab-
lished fiscal customs? This is a particularly complex question, because most
of the sources suggest that the colonization aimed at the preservation of the
status quo in order to avoid discontent and therefore often claimed to have left
in place existing patterns of land tenure. Several Russian officials attempted to
decipher the legal and fiscal attributes of land-ownership in Turkestan with a
view to securing the compliance of established practices of land tenure with
new fiscal policies.! Others, by contrast, advocated a complete overhaul of
such practices. Whether cautious with traditions or sympathetic to profound

1 B. Penati, “Notes on the Birth of Russian Turkestan’s Fiscal System: A View from the Fergana
Oblast” JESHO 53/5 (2010): 679—711.
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reform, Russians did not operate alone. Colonial subjects played a crucial role
as cultural brokers. As we shall see in detail, local scholars who were endowed
with privileged knowledge of property relations were instrumental in shap-
ing perceptions and reasoning among Russians. The available information
suggests that we are dealing here with a typical colonial situation of cultural
imbrications in which innovations were often formulated in vernacular lan-
guages (Persian and Chaghatay), using a vocabulary peppered with conven-
tional and formulaic expressions derived from the specialized terminology
of Islamic law. Disentangling meanings, notions, and perceptions about land
rights requires that we clarify the principles and the wide array of social prac-
tices that determined the forms of land tenure in the period before the Russian
conquest.

There has been substantial scholarship on this subject over the last two
decades. In the growing body of literature dealing with landholding in Islamic
Central Asia, however, one can discern a problem of method that keeps us
from acquiring a clearer picture of precolonial property relations. First, schol-
arship on landholding has relied heavily on what are usually termed “docu-
mentary sources” without a firm grasp of the culture of documentation that
informed the production of such sources. Most scholars have thus read “docu-
ments” as if they could speak for themselves, thereby avoiding the interpre-
tive problems necessarily posed by eliciting meaning from these sources.
It is naive to approach texts without exploring the conceptual repertoire and
the social context shaping their production. This approach to “documentary
sources” is best exemplified in catalogues and calendars of legal texts that have
been produced since the Soviet period and often include glaring misinterpre-
tations.? This observation does not necessarily mean that such repertoires
are useless. Most historians have, however, adopted a “lexical” approach to
their materials—assuming, that is, that there is a consistent logical equiva-
lence between words and things and that terms appearing in one source carry
the same force in another. They have thus overlooked how meaning inheres
in context. Consequently, the taxonomies of property relations that we find
reflected in the glossaries of catalogues merely repeat each other, in spite of
the possibility that meanings might well have changed over time or that the
social circumstances behind the production of texts described therein might

2 Katalog Khivinskikh kaziiskikh dokumentov (XIX-nach. XX wv.), ed. A. Urunbaev et al.
(Tashkent and Tokyo: Department of Islamic Area Studies, 2o01); E. Karimov, Regesty kazi-
iskikh dokumentov i khanskikh iarlikov Khivinskogo khanstva XVII-nachala XX v. (Tashkent:
Fan, 2007); B. Kazakov, Bukharan Documents: The Collection in the District Library, Bukhara,
trans. J. Paul (Berlin: Klaus Schwarz, 2001).
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be completely different.2 We should keep this in mind as we attempt to read
legal deeds alongside juristic tracts.

Second, studies on agrarian history tend to confer great epistemological
authority on documentary sources because of their presumed implicit proxim-
ity to reality. These studies seem to have neglected that royal warrants, diplo-
mas, and legal deeds are, in fact, written in a formulaic language that tends, as
we shall see, to be conservative and does not reflect changes in the domain of
legal and fiscal reasoning. Assuming that such texts provide unmediated access
to the past, scholars have trivialized the possibility that information on evolv-
ing landholding patterns might be reflected better in other sources such as
juristic treatises or narrative sources. It is to the latter that I want to turn in this
chapter. My source basis comes primarily from the Bukharan emirate (eigh-
teenth and nineteenth centuries). When Russians subjugated Transoxiana,
they thought that practices of land tenure in the emirate reflected broader pat-
terns at work in Central Asia.# To study precolonial Bukharan juristic sources
on land tenure is therefore the key to grasping what Russians understood (or
thought they understood) as eminently “indigenous” and “traditional” in the
field of agrarian relations.

Third, most of the sources that are usually examined to illustrate the situ-
ation before the Russian conquest actually refer to the post-1860 period and
thus speak various idioms.> We must often rely on texts produced in Russian,
written by military officials, administrators, and Orientalists, which are remi-
niscent of Islamic legal scholarship and interweave vernacular bureaucratese,
though they do not always make their points of reference explicit. (I will dis-
cuss this colonial textual genre in Part 2.) At the same time, elements of what
appears to be a purely sharia-derived Islamicate vocabulary as found in late

3 I draw here on Florian Schwarz, who pointed out that the limitation of catalogues lies in their
not reflecting the dynamics of property relations; see his “Contested Grounds: Ambiguities
and Disputes over the Legal and Fiscal Status of Land in the Manghit Emirate of Bukhara.”
CAS 29/1(2010): 53.

4 The approach of the Russians to land tenure in Central Asian was predicated on the assump-
tion of some kind of cultural uniformity. A study by Ulfatbek Abdurasulov shows that land-
tenure practices differed considerably between Bukhara and Khiva; see his “Pravovaia i
fiskal'naia dinamika zemlevladeniia v Khorezme (x1x—nachalo Xx v.).” Vostok-Oriens 4 (2015):
32—46.

5 This is exemplified by A. Morrison, “Amlakdars, Khwajas and Mulk Land in the Zarafshan
Valley after the Russian Conquest.” In Explorations in the Social History of Modern Central
Asia (19th—20th Century), ed. Paolo Sartori (Leiden: Brill, 2013): 23-64. As I will show, things
do not become clearer if one uses instead sources from the Timurid and Shibanid periods,
such as those edited and published by Chekhovich, on the assumption that, from the Mongol
conquest to Russian colonization, property relations did not change in Central Asia.
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nineteenth- and early twentieth-century Chaghatay- and Persian-language
sources may, in fact, reflect forms of linguistic usage shaped by colonial regu-
lations and bureaucratic practices. Facing the difficult task of making sense
of this fabric of linguistic practices—a task attempted in many colonial
contexts®—several scholars have failed to appreciate how the definition of
land rights depended on legal as much as fiscal attributes.

This chapter consists of four parts. In the first, I review the existing scholar-
ship in light of a major shift in the meaning of landed property rights that man-
ifested itself more clearly in the available sources from the eighteenth and the
nineteenth centuries. Indeed, the term milk was used in that period to denote
the ownership of produce, not of land. The consequence of this sematic shift
was that, by means of taxation, Muslim rulers received a share of the produce
and thereby acquired entitlements on private estates. This led to a situation
of “co-dominion” in which the ruler, the landowner and the tenant shared the
usufruct of the same land. In the second part, I trace how Russian lawmakers
legislated on land tenure by purporting to build on local notions of “property”
(and alleged lack thereof) and that they manipulated Central Asian juris-
tic traditions. In the third, I show that the Russians introduced a more rigid
understanding of property that depended on contractual evidence, which led
to a bureaucratized understanding of agrarian relations. Finally, I examine two
legal cases that exemplify how Central Asians attempted to take advantage of
the new situation to seize land that once belonged to the former Muslim poli-
ties of Central Asia.

1 Forms of Land Tenure in Bukhara Before the Russian Conquest

11 What Approach?

Before trying to identify the ways in which land tenure in nineteenth-century
Central Asia changed under Russian rule, as well as the ways in which it was
unchanged, we need to offer a brief preliminary overview of the factors deter-
mining tenure and its forms. One way to do this is to consider the taxonomical
principles according to which local jurists defined the types of land and its use.
This approach allows us to gain a firmer grasp of the rules that formalized the
juridical status of land tenure and provides us with the tools to understand

6 B.S.Cohn, “The Command of Language and the Language of Command.” In Writings on South
Asian History and Society, Subaltern Studies 4, ed. R. Guha (Delhi: Oxford University Press,

1985): 276—329.
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how such rules informed local notary practices and were therefore reflected in
deeds. Undertaking this interpretive task is essential, because deeds constitute
most of the sources available to us that reflect property relations. One might
be tempted to call this the “juristic” approach, but I suggest that that would
be mistaken. It does not take a great leap of imagination to see that the kind
of juristic sources I propose to turn to are directly informed by and therefore
reflect local practices and social circumstances. Juristic sources do not repre-
sent legal theory as opposed to law in action.”

Others would proceed differently. Jiirgen Paul, for example, proposes that
any discussion of land tenure start from the idea that land has always been, in
Central Asia, a commodity, and that, if one can transfer something, it must be
labeled “property.”® Attractively sensible, Paul’'s proposal is nevertheless prob-
lematic in its anachronistically liberal conception of property, which originates
in the West after the French revolution. It is problematic also because it con-
ceptualizes property relations exclusively within the narrow domain of trans-
actions, according to which, if someone can transfer her rights on land, then
this land must belong to her. This notion conflates several forms of land tenure
that were regarded by locals as substantively different on account of their envi-
ronmental components—whether, for example, the land was a pasture or an
agricultural field—and its fiscal attributes. In fact, there existed in precolonial
Central Asia a variety of juridical constructions that allowed landholders to
dispose of, say, state land or mortmain as if it belonged to them. It is common
among students of this region to read sources in which individuals and com-
munities had room to operate as they saw fit with land belonging to the trea-
sury or to charitable endowments. As we shall see, this was common to people
who, by virtue of their longstanding relation to the land, secured rights of dis-
posal that were passed from one generation to another. These people could
sell, mortgage, and donate the property rights on improvements (uskina/
sukniya) such as structures or plantations that existed on the land they tilled,
whether the latter was the patrimony of the state or a charitable endowment.?

7 A diametrically opposite reading is propounded in A.K.S. Lambton, Landlord and Peasant in
Persia: A Study of Land Tenure and Land Revenue Administration (London: Oxford University
Press, 1953): 53.

8 See his “Recent Monographs on the Social History of Central Asia.” cas 29/1 (2010): 126.

9 T. Welsford and N. Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum (Samarkand and Istanbul: 11¢AS, 2012): docs. 162, 163, 330, 345, 362.
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However, the deeds reflecting such transactions also specify that the land—
that is, the soil—belonged to the treasury or an endowment. In other words,
while the owner of the improvements might have changed, the lessor of this
land—whether the ruler, a charitable endowment, or a landowner—did not
lose his property rights by virtue of the various transactions initiated by the
lessee. In order to make sense of such complex juridical constructions, it may
be more useful to clarify the attributes of land-ownership and the reasons vari-
ous juridical constructions were elaborated to favor the transactions allowing
for the commodification of land. Discerning local understandings of property
will also facilitate our task of reconstructing the meanings that colonial mas-
ters and subjects conferred on the vocabulary of property that they employed
after the conquest.

To advocate, as I do, a close examination of legal material is not without
risks. Chris Hann has noted that “the focus on property relations must not
be restricted to the formal legal codes which play a major role in our own
society, but must be broadened to include the institutional and cultural con-
texts within which such codes operate.”? This is an invaluable warning about
the temptation to impose a normative point of view on our material and on
agrarian relations, but it also poses a daunting interpretive challenge. While
nineteenth-century Central Asia is one such institutional and cultural con-
text in which formal legal codes did not exist, one also finds a wide variety
of juristic treatises, legal opinions, notary manuals, and established practices
that shape property relations into one coherent conceptual repertoire, that
is, a system. This system articulated itself in a strongly legalistic vocabulary.
Eschewing the adoption of such a vocabulary is a probing task, especially if
one considers that the idiom of Islamic legal deeds (Ar. wathiga, pl. watha’iq),
which convey most land transactions, is highly formulaic and resistant to
change. Taken together, however, this material actually represents a case of
early-modern legalism. Despite the absence of rigid codes of law, we are deal-
ing here with norms and normative processes that are manifestly articulated
in a formalistic vocabulary.

10  C.Hann, “Introduction: The Embeddedness of Property.” In Property Relations: Renewing
the Anthropological Tradition, ed. C. Hann (Cambridge: Cambridge University Press,
2008): 7.
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1.2 Taking Stock of Emic Notions of Land Tenure

Key Terms of Land Tenure

bayt al-mal: treasury

dahyak: tax amounting conventionally to one-tenth of the harvest

mamlaka: state land

mamlik: estate

milk: ownership of produce, i.e., usufruct

kharaj: tax amounting conventionally to one-fifth of the harvest

khassa: crown land

milk-i kharaji (also mamlitk-i kharaji): the treasury owns one-fifth of the
produce, while the private landowner owns one-tenth of it

milk-i ‘ushrt (also mamlik-i ‘ushri): the treasury owns one-tenth of the
produce, while the private landowner owns one-fifth of it

milk-i hurr: the landowner owns the entire produce, i.e., tax-exempt
property

tankhwah: grant of a rent

‘ushr: tax amounting conventionally to one-tenth of the harvest

There are several important terms in the idiom of landholding in Islamic
Central Asia, with which the reader may already be familiar. One is mamlaka
(or zamin-i padishahi), a term usually translated as “state land.” As such, mam-
laka should not be confused with the private domain of the ruler (khassa),
though there may sometimes be substantial overlap between the two.!! Milk
denotes private ownership. Mamlaka and milk are basic legal concepts in
shari'a.!? There are many others that are specific to the bureaucratic language
of the Central Asian chancelleries; we will encounter them in this chapter.
The common assumption about milk among historians of nineteenth-century
Central Asia is that it refers to private land-ownership. In other words, milk
has generally been understood—by myself in the past and by other scholars—
in its classical sense, as denoting property rights to land.!3 For the historian

11 Ifollow here the rendering of M.E. Subtelny, Timurids in Transition: Turko-Persian Politics
and Acculturation in Medieval Iran (Leiden: Brill, 2007): 206.

12 R.McChesney, “Central Asia. X1. Economy from the Timurids until the 12th/18th Century.”
In Elr vol. v: 218-19.

13 A. Morrison, Russian Rule in Samarkand, 1868-1910: A Comparison with British India
(Oxford: Oxford University Press, 2008): 59 and passim; P. Sartori, “Il wagf nel Turkestan
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of nineteenth- and twentieth-century Central Asia, however, such an under-
standing of milk is misleading. As used as early as the second half of the eigh-
teenth century, the term instead denoted rights not to the land itself but to its
proceeds. We owe this revised understanding of the term to the Soviet numis-
matist Elena Davidovich. First in correspondence during the late 1960s with
Ol'ga Chekhovich—a famous Soviet historian of agrarian relations in medi-
eval Central Asial*—and later in a paper delivered at the Barthold Lectures
in Moscow in 1975, Davidovich observed that, at least from the fifteenth
century,'6 local potentates extended their rights to private landed properties.
It is unclear when, precisely, this process occurred and under what circum-
stances. One would be tempted to think, as Chekhovich does, of confiscation
and aggressive fiscal policies as effective means of putting pressure on land-
owners. When Shibani Khan, for example, conquered Herat in 1515, he divided
the dominions (mamalik) of Khorasan among his three sons and deprived
landowners of their revenues by introducing a tax called rasm al-sadra, which
was equal to the tithe (dahyak).\”

Whatever the policies of these potentates, the effects of this process were
manifold. What used to be a private property-right to land (milk) was made

russo tra legislazione e pratica amministrativa coloniale.” Quaderni Storici 132/3 (2009):
802; “Colonial Legislation Meets Shari‘a: Muslims’ Land Rights in Russian Turkestan.”
CAS 29/1 (2010): 43—60; Penati, “Notes on the Birth of Russian Turkestan’s Fiscal System:

’»

A View from the Fergana Oblast’ ”: 744; Morrison, “Amlakdars, Khwajas and Mulk Land in
the Zarafshan Valley after the Russian Conquest”: 30. Here Morrison refers to Schwarz,
“Contested Grounds: Ambiguities and Disputes over the Legal and Fiscal Status of Land
in the Manghit Emirate of Bukhara”: 35.

14 U. Abdurasulov, “Ol'ga Chekhovich: Two Facets of a Soviet Academic.” 1S 48/5 (2015):
785—804.

15  E.A. Davidovich, “Feodal'nyi zemel'nyi milk v Srednei Azii XV-XVIII vv.: Sushchnost’ i
transformatsiia.” In Formy feodal'noi zemel'noi sobstvennosti i vladeniia na Blizhnem
i Srednem Vostoke. Bartoldovskie chtenia 1975 g., ed. B.G. Gafurov, G.F. Girs, and E.A.
Davidovich (Moscow: Nauka, 1979): 39—62.

16 Ibid.: 50.

17 See Ghiyas al-Din b. Himam al-Din al-Husayni, alias Khwandamir, Ta’rikh-i habib al-siyar
ft akhbar-i afrad-i bashar, ed. ]. Huma7, 2nd ed. (Tehran: Khayyam, 1333/1954): 4:383.
I owe this inference to a remark found in the collection of Chekhovich notes, TsSGARUz,
f. R-2678, op. 1, d. 531, . 54. On the subject of land confiscation under the Shibanids,
see also R.G. Mukminova, K istorii agrarnykh otnoshenii v Uzbekistane XVI v. Vakf-name
(Tashkent: Fan, 1966): 40—41. For similar attempts at confiscations in the history of the
Islamicate world, see B. Johansen, The Islamic Law on Land Tax and Rent: The Peasants’
Loss of Property Rights as Interpreted in the Hanafite Literature of the Mamluk and Ottoman
Period (London: Croom Helm, 1998).
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proportional to one’s share of taxation.!® In other words, there was a transition
from a regime of property to one of usufruct, in which the meaning of “land-
owner” evolved into “tax farmer.” This transition brought about the notion that
milk land was a form of “co-dominion,” by which is meant that the ruler and
the landowner possessed different shares of what the land produced.’® This
idea will be crucial for contextualizing the knowledge that Russian officials
gathered on the subject of Central Asian forms of land tenure. We shall return
to the notion of co-dominion in detail later.

Davidovich’s argument that milk in the post-Timurid era denoted a form of
co-dominion draws strong support from an interesting juristic source, a treatise
devoted to the study of the lands subject to taxation, titled al-Risala fi tahqiq
aradi al-‘ushriya wa al-kharajiya, which was compiled in 1768—9.2° Its author
was a Bukharan gadi, ‘Ibadallah b. ‘Arif Khwaja al-Bukhari, who included this
short treatise in Arabic and Persian in a larger compendium of Hanafi law
called Jami‘ al-ma‘mulat. The treatise is better known under the title Risala-yi
Habibiya, which the author named for his son Habibullah. While the work
has been known to students of agrarian history since 1970,%! its importance
remains largely underestimated. Because the work may help us understand
how legists formulated the rules that determined ownership and possession
in Transoxiana a century before the Russian conquest, it is to this treatise that
I now turn.

‘Ibadallah begins his account by explaining that “state land” (mamlaka)
is any kind of private “estate” (mamlitk) whose proprietors have died with-
out heir. In such cases, Tbadallah says, the “treasury” (bayt al-mal) sub-
sumes these estates into state land.?2 I use the word “estate” deliberately to
distinguish mamlik from milk (property), which appear as distinct categories
in the treatise.

The gadi further distinguishes estates with reference to two basic fiscal cat-
egories called ‘ushr and kharaj. Private estates are thus called mamlitk-i kharaji
and mamlik-i ‘ushri. Making sense of such categories requires us to remember

18 uravniav ikh prava na zemliu i rentu, Davidovich, “Feodal'nyi zemel'nyi milk v Srednei Azii
XV-XVIII vv.: Sushchnost’ i transformatsiia”: 50.

19  Ibid.: 44.

20  This text exists in two manuscripts in Tashkent, TsVRUz, no. 6196/11 and 4976/111.

21 M.A. Abduraimov, Ocherki agrarnykh otnoshenii v Bukharskom khanstve (Tashkent: Fan,
1970): 8. See also SVR xI: 307-8. The entry devoted to a description of the Risala refers to
unpublished translations produced by two other Soviet Orientalists, A. Vildanova and
A. Javonmardiev (in Russian and Uzbek, respectively).

22 aradiyi mamlaka an-ast ki. .. malik-i an fawt shuda wa az way warithi nay manda wa bayt
al-mal shuda ast wa mamlaka haqq-i ‘amma-yi muslimin gardida ast.
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a basic rule that our author has tacitly followed while compiling his treatise:
the sultan extracts 30% from the yield produced on state land,?3 leaving the
remainder to the landholder. The taxes generated are further divided into
three parts: one-third of the taxation is called ushr, the remaining two-thirds
kharaj.?* The kharaj is thus twice the size of the wushr. It follows that ushr is
one-tenth of the entire produce, while kharaj is one-fifth, calculated on the
entire harvest. These are conventional calculations that, however, informed
the compilation of the Risala-yi Habibiya and that are useful to keep in mind
as we read the treatise and review the colonial documentation. An interesting
addition to the category of ushri estates is when:

Upon order of the Islamic ruler someone brings to life [iZya’] land left
fallow without proprietor [zamin-i mayta bila malik] and turned into
state land and cultivates it with ushri water; this land becomes an ushrc
[estate], according to the doctrine of Imam Muhammad [Shaybani]. But,
according to the doctrine of Abu Yasuf (peace be upon him!), it becomes
‘ushri only if the surrounding estates consist of land left fallow without
a proprietor; if the lands around it are kharaji, this fallow land without
proprietor will become kharaji after being brought to life. According to
the doctrine of the Imam Abu Yasuf (peace be upon him!), this land, by
virtue of its restoration upon order of the Islamic ruler becomes the pri-
vate property [milk] of that person from whom the Islamic ruler takes the
tithe [...] and gives it to his partners, who are the commons. Until the day
of resurrection, this land, after the death of these conquerors, remains
among their heirs or by virtue of sale will belong to someone else [ba-
sabab-i bay“i ishan ba-digart ‘ayid shudal.

Although this reasoning may sound convoluted and abstruse, we shall see that
it shaped the approach to the systematization of local forms of land tenure
taken by several Russian officials.

‘Ibadallah is equally conventional in his account of the Islamic theory of
land-ownership. The true innovation of the Risala-yi Habibtya, however, is
in its elaboration of a supplementary category of land tenure. This category
involves state land that the Islamic ruler (padishah-i Islam) sells in exchange for
a Qur’an. In this symbolic transaction, the purchaser acquires the tithe (‘ushr)

23 In nineteenth-century Bukhara, there were cases in which the state levied 40%; see
0.D. Chekhovich, “O razmere kheradzha v Bukhare XIX veka.” onNU (1961/3): 38—44.
24  C. Cahen, “Kharadj,” EI2 vol. 1v: 1031
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levied on that land.?5 There is a simple juristic principle underpinning this pro-
cedure: the ruler disposes of all the state land as an administrator (mutawalli-yi
‘amma) and is therefore entitled to receive a management fee equivalent to
the tithe. By acting in this capacity, he has the power to sell this fee,26 while
he should use the kharaj to the benefit of all Muslims. Consequently, by vir-
tue of this sale, the purchaser becomes the proprietor of the ushr,2” while, at
the same time, he should pay to the ruler the kharaj levied from his estate.?8
We observe in this context a major semantic shift in milk from land to pro-
ceeds. It is here that is articulated most clearly the idea that milk denotes
ownership of a share of taxation.?%

‘Ibadallah states that this transaction between the ruler and his subject
underlies another form of land tenure, called conventionally milk-i hurr: the
landowner who purchased state land from the ruler could sell back to the lat-
ter two-thirds (thulthan) of the estate in return for the rent equivalent to the
kharaj levied on the “remaining third part” of the estate (thulth-i bagr). With
the first transaction the landowner acquired the property of the ‘ushr. By this
sale, the landowner would now obtain also the kharaj of the produce originat-
ing from the estate. Consequently, his property would be called hurr, i.e. “freed”
from the payment of the two types of taxation.30 Florian Schwarz has argued
that this procedure may not, in fact, have produced full fiscal exemption.3!
Instead, he proposes that the land was merely kharaj-exempt, and the owner
would still have had to pay the ‘ushr. This reading overlooks the fact that the
creation of milk-i hurr land consisted of two transactions. In the first, the land-
owner purchased a plot of land from the state: this land was liable for kharaj
though exempted from wushr. In the second transaction, the landowner sold
back two-thirds of the newly purchased estate in exchange for exemption
from kharaj on the remaining third. The result was that the landowner now

25  hissa-yi ‘ushr-i an mamluk mushtari mishawad, in Risala-yi Habibiya, Ms Tashkent,
TsVRUz, no. 6196/11: fol. 262a.

26  haqq al-tawliya-yi khwud ra ki ‘ushr-i ‘an wilayat-i bay*darad, ibid.

27 ‘ushr-i ‘an ta‘allug ba-mushtart wa milk-i way shuda ast, ibid.

28  kharaj-i anra az baray-i ‘amma az mushtari-yi madhkir migirad, ibid.

29  Davidovich, “Feodal'nyi zemel'nyi milk v Srednei Azii XV-XVIII vv.: Sushchnost’ i trans-
formatsiia”: 43.

30  wa agar miyan-i padishah-i Islam wa mushtarizyi madhkir mubadala waqi¢ shawad
bar wajh ki thulthan-i in aradi ra mushtari-yi madhkar bar badal-i kharaj-i thulth-i baqgi
ba-padishah-i Islam ba-dahad ma‘ qabulihi in thulth-i bagi milk-i hurr-i khalis az kharaj wa
‘ushr shawad, Risala-yi Habibiya, Ms Tashkent, TsVRUz, no. 6196/11: fol. 262a.

31 See his “Contested Grounds: Ambiguities and Disputes over the Legal and Fiscal Status of
Land in the Manghit Emirate of Bukhara”: 36.
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owned a plot of land the produce of which was exempt from both ‘wushr and
kharaj.3? The jurist thereby formalized a form of fictional exchange allowing
the landowner to purchase from the state a complete fiscal exemption that
would allow him to receive three-tenths of the produce generated by the land
he possessed.33

1.3 The Semantic Shift of Milk

The creation of milk-i hurr is reflected in many deeds dating back at least to the
second half of the fifteenth century, which have been the subject of extensive
commentary.3* Elena Davidovich,%5 in particular, has reached the revealing
conclusion that I anticipated above: non-tax-exempt milk, which is called, in
the Risala-yi Habibiya, mamlik-i khardji, is a form of “co-dominion”36 between

32 Risala-yi Habibiya, Ms Tashkent, TsVRUz, no. 6196/11: fol. 265a.

33 On this point, see also Davidovich, “Feodal’nyi zemel'nyi milk v Srednei Azii XV-XVIII vv.:
Sushchnost’ i transformatsiia”: 41; Subtelny, Timurids in Transition: 222.

34  Dokumenty k istorii agrarnykh otnoshenii v Bukharskom khanstve, vol. 1, Akty feodalnoi
sobstvennosti na zemliu XVII-XIX vv., ed. O.D. Chekhovich (Tashkent: Fan, 1954): xix.
Subtelny notes that there are templates for the compilation of such deeds in fifteenth-
century formulary manuals: Timurids in Transition: 222. See also Morrison, Russian Rule in
Samarkand, 1868-1910: A Comparison with British India: 99; Schwarz, “Contested Grounds:
Ambiguities and Disputes over the Legal and Fiscal Status of Land in the Manghit Emirate
of Bukhara”: 35.

35 See her “Feodalnyi zemelnyi milk v Srednei Azii XV-XVIII vv. Sushchnost’ i
transformatsiia.”

36  The publication in which she first used this expression is “Usilenie feodal'noi razdroblen-
nosti. Zhizn' tadzhikovv Bukharskom khanstve v XVII i pervoi polovine XVIII v.” In Istoriia
tadzhikskogo naroda, vol. 2, Pozdnyi feodalizm (XVII v.-1917 g.), ed. B.I. Iskandarov and
AM. Mukhtarov (Moscow: Nauka, 1964): 37. Jiirgen Paul has characterized Davidovich’s
idea of co-dominion as “her own construction” because “she does not produce evidence
in Central Asian Muslim legal thinking about such a thing” He also suggested that “it
could be said that she is overextending her evidence on a particular point’, “Recent
Monographs on the Social History of Central Asia” 126. Paul is correct in noting that
Davidovich never mentioned the Risala in her work. Nor does Ol'ga Chekhovich make use
of it in her various studies in the subject, though she translated excerpts of it in 1963. It
is unclear why scholars have not profited from this source as one would expect, as many
deeds, which Chekhovich had published, belong to the eighteenth century, precisely the
period in which the Risala was composed. Chekhovich and Davidovich’s purposeful deci-
sion not to deal with the treatise must have depended on rivalries among academics in
Uzbekistan working in the field of agrarian history and claiming an intellectual monopoly
of some sort over specific topics and sources. It is clear, for example, that, already by the
end of the 1960s, Elena Davidovich was encouraging her colleague Chekhovich to pro-
duce a magnum opus on the subject of milk. If ever Chekhovich had made plans for such a
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the ruler and the landowner, who co-own the produce of a certain land. Her
work shows that, while the landowner and the ruler divided among them-
selves a share (about 30%) of the produce originating from a certain estate,
they disposed of the same land as an undivided estate. This is easy to prove,
so to speak. The legal procedure leading to the creation of milk-i hurr, whereby
a landowner acquires from the ruler a tax-exempt piece of land, consists of a
separation of estates between the ruler and the landowner, which originally
constituted a larger undivided dominion. This is illustrated in the deeds nota-
rized by qgadis, which describe the “boundaries” (mahdiidat) of the internal
divisions that are drawn during the notarization of the transaction.3” The very
act of dividing the estate suggests that, before the application of this proce-
dure, the land was not divided between ruler and landowner—hence the idea
of co-dominion. But even if one were to neglect the importance of the Risala,
the evidence from legal deeds is overwhelming. We have already mentioned
documents reflecting the creation of milk-i Aurr. One should also read closely
the more everyday sale deeds. The conservative character of the Islamic law
of contract notwithstanding, deeds notarized in Bukhara are unique in speci-
fying land-ownership as milk-i kharaji.3® This qualification suggests that the
property rights of the seller and the purchaser were implicitly determined and
therefore constrained by those of the ruler (milk-i ‘ushri).

A second aspect that we must consider in order to appreciate the original-
ity of Davidovich’s approach is that the ruler enjoyed rights to private estates,
which he could transfer to a third party.3® Of course, one could qualify these
rights as eminently fiscal, amounting to a share of the rent produced by the
land equivalent to the kharaj. If so, we should also recognize the fact that,
as the Risala-yi Habibiya explains, the person who possessed a private estate
owned in fact only a share of the rent equivalent to the ‘ushr. This is well illus-
trated in the following example:

publication, they must have been jeopardized by Abduraimov’s Ocherki agrarnykh
otnoshenii v Bukharskom khanstve. In the margins of Chekhovich’s personal copy of this
work, we find several notes in which she accused Abduraimov of having plagiarized her
and Davidovich’s work: (doslovnoe moe; éto zhe Davidovich!).

37  “Feodal'nyi zemel'nyi milk v Srednei Azii XV-XVIII vv.: Sushchnost’ i transformatsiia”:
49; Dokumenty k istorii agrarnykh otnoshenii v Bukharskom khanstve, vol. 1: docs. 11, 12, 18,
19, 21, 25.

38  Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum: docs. 34, 68, 97,161,162, 248b.ii, 254, 259, 260, 262, 264, 266, 267, 312, 327, 331, 344,

346, 354, 369, 376.
39  “Feodal'nyi zemel'nyi milk v Srednei Azii XV-XVIII vv.: Sushchnost’ i transformatsiia”: 47.
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He [is the Lord]. An eminent ruling prescribed that the tithe [dafyak]*°
of the locality of Taban would be the property of Muhammad Zaman
Khwaja, [while the locality itself] would become a tax-farming grant
[tankhwah] of Walad-i Jaq Jaq. The latter has died, and we have now
bestowed the locality as a tax-farming grant on the aforementioned
[Muhammad Zaman Khwaja]. Let the officeholders of the chancellery
take notice of this [change] in the register [dafiar]| and let them not over-
look [this royal order]. Year 1036 [1626—27] Imamquli Bahadur Khan.#!

The deed—a royal warrant issued by the chancellery of the Bukharan emirate—
suggests that Muhammad Zaman Khwaja possessed a private estate (milk/
mamliuk-i kharaji) by virtue of his owning one-tenth of the taxation.*2 It like-
wise shows that the ruler could grant his own fiscal rights, that is milk-i ‘ushri,
to the same land first to other individuals.

One might observe that to regard milk as a form of co-dominion is to apply
a narrow understanding of property that is contingent on the notion of fiscal
exemption. I would object to this because, if a private landed property (such
as the estate belonging to Muhammad Zaman Khwaja) could be made a grant
(tankhwah) and consequently transferred to a tax farmer, this constitutes a
meaningful transformation in the local understanding of property.#3 At the
center of this semantic shift lies the idea that land (aradi) can be exchanged

40  Ondahyak meaning “tithe” and as a synonym of ‘ushr, see Risala-yi Habibiya, Ms Tashkent,
TsVRUz, no. 6196/11: fol. 268b. It was also used for a tax levied on certain land devoted to
benefit charitable endowments, see TSGARUz, {. 1126, op. 1, d. 689, 1. 1; M.N. Rostislavov,
Ocherk vidov zemel'noi sobstvennosti i pozemelnyi vopros v Turkestanskom krae
(St. Petersburg: Tip. Brat. Panteleevykh, 1879): 336; Dokumenty k istorii agrarnykh otnosh-
enii v Bukharskom khanstve: 240 fn. 14; M.A. Abduraimov, “O nekotorykh kategoriiakh
feodal'nogo zemlevladeniia i polozhenii krest'ian v Bukharskom khanstve v xvi—nachale
XIX veka.” ONU (1963/7): 36; Schwarz, “Contested Grounds: Ambiguities and Disputes over
the Legal and Fiscal Status of Land in the Manghit Emirate of Bukhara”: 35.

41 Dokumenty k istorii agrarnykh otnoshenii v Bukharskom khanstve: 13 (doc. 4). More refer-
ences can be found in “Feodal'nyi zemel'nyi milk v Srednei Azii xv—xv11I vv.: Sushchnost’
i transformatsiia”: 47—48.

42 This formulation is in accordance with the notions articulated, two centuries later, in the
Risala.

43  The complexity of overlapping meanings of property is also the basis of conflicts
between landowners (milkdar) and tarkhan grantees, which flared up every time the lat-
ter prevented the former from obtaining their share of revenues. TsGARUz, f. 1-126, op. 1,

d. 759,11 4, 5.
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for taxation (bar badal-i kharaj/dar ‘awad-i kharaj).** Davidovich again was
the first to note this semantic shift, when she suggested that ushr and kharaj
should be regarded as rent*> rather than as taxes, because the land is only
nominally occupied by the purchaser in exchange for regular payments. Most
of the landowners—that is to say, the individuals who held kharaji estate in co-
dominion with the ruler—did not live on the land, which was, instead, rented

out to peasants. The following text illustrates that point:

44

45

46

All of us gave our plots—rmulks, bought by us for money, assembled
through much sacrifice—in rent to farmers, and they perform work,
from the receipts they paid us out of four batmans,*¢ one batman, and
the other three batmans they used themselves. This order (law) has
existed since ancient times; none of our rulers has interfered with it, and
we cultivated this land ourselves. From last year until the present, the
tax-collectors [sarkar] have been using what ought to be used by us; the
remainder is used by the farmers themselves, and nothing comes to us.
Having lost both land and money, we have become poor. We have turned
a few times with petitions to our 4dkims and have received the answer
that the senior governor is coming, who will return your plots, and make
you happy. [...] Now you have happily come into your domain and have
taken into your own hands all the affairs and hearts of us inhabitants.
We turned to you about this matter, but you would not permit us and,
leaving, now leave us poor people with uneasy hearts. We await this from
your Excellency: that you, in cherishing us, poor folk, and showing us,
the inhabitants, your love, will restore to us the ancient law and return to
us our mulks, so that we may not lose our welfare and property, and we

See, respectively, Risala-yi Habibiya, Ms Tashkent, IVANRUz, no. 6196/11: fol. 262a, and
Dokumenty k istorii agrarnykh otnosheniiv Bukharskom khanstve: docs. 11 (p. 50), 12 (59), 18
(91),19 (95), 21 (102), 25 (119).

Postepennoe preobrazovanie naloga...v rentu-nalog, po mere obrazovaniia gosudarst-
vennykh kategorii zemel'noi sobstvennosti i milkov v izvestnoi pozdnee forme. See Ol'ga
Chekhovich’s “notes on Davidovich’s letters” (po pis'mam o milke E.A. Davidovich), n.d.,
TsGARUz, f. R-2678, op. 1, d. 531, 1. 78. Davidovich wrote two letters to Chekhovich in which
she addressed directly the issue of the transformation of forms of land tenure. She sent
the first from Lithuania (Poselok Nida) in July 1968 and the second from Dushanbe in
August 1968. See TsGARUz, f. R-2678, op. 1, d. 531, 11. 76, 77.

Batman (also man/mann) was a non-standard measure of weight, which differed substan-
tially from one region to another.
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would pray for the White Tsar and the senior governor-lord, and occupy
ourselves with our own affairs.#”

In this petition addressed to the Russian authorities, a group of landowners
lamented that they had rented out their possessions to tenants and that, after
the conquest, the tax collectors began to raise the land tax imposed by the new-
comers directly from the peasants. The tax-collectors consequently deprived
the landowners of the share they had been receiving since ancient times, as
they put it. This example is important for our purposes because it shows that
landowners did not always live on the land they owned.*® These landowners
should therefore be regarded as tax farmers who, rather than considering land
a commodity, were interested primarily in the extraction of its revenues. This
is an important point of departure for subsequent reflections on property rela-
tions and agrarian history in the region under study.

1.4 A New Model of Property Relations?

The correspondence between the Bukharan chancellery and the officeholders
of the emirate in the first half of the nineteenth century further attests to the
changing nature of the lexicon of property relations. Letters of instruction and
simple communications illustrate how the bureaucratic center of the emir-
ate regarded milk as tax-exempt landed property alone (what legal deeds call
milk-i hurr), considering everything else the patrimony of the state. In October
1813, in a missive addressed to his vizier, Muhammad Hakim Bi Inaq, the
Manghit ruler Emir Haydar (r. 1800—26) lamented that the emirate had been
negligent in the survey and registration of tax-exempt properties (milkha)
and that it had become increasingly difficult to discover who were the own-
ers. The ruler referred to the case of a certain Muhammad Amin Khwaja, who
had issued a complaint concerning the malpractice of fiscal assessors who had
levied taxes from him, despite the fact that his land was, he said, tax-exempt.
When the emir asked someone to verify whether his fiscal status had indeed
been recorded in a register (daftar), it turned out that Muhammad Amin
Khwaja did not, in fact, enjoy any fiscal privileges. In his letter to the vizier, the
emir was concerned with the possibility that other people had been infring-
ing on state lands (zamin-i bisyari az musulmanan dakhil-i mamlaka shuda-st).
Emir Haydar had a remedy for this untenable state of affairs: no one should levy

47 I here quote from Morrison, “Amlakdars, Khwajas and Mulk Land in the Zarafshan Valley
after the Russian Conquest”: 52.

48  “Ownership did not always imply possession,” McChesney, Central Asia: Foundations
of Change (Princeton: Darwin Press, 1996): 59. Such was the case also with tankhwah
grantees.
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taxes on the land that Muslims have, from time immemorial, been enjoying
as their property (ba-tarig-i milkiyat tasarruf karda). Fiscal assessors should,
instead, tax those lands on which people had in the past paid taxes (az gadim
kharaj dada bashad az anja girand).*® In writing to his minister, the ruler had
in mind a clear opposition between the estates on which taxes were due and
which he regarded as state land, and anything else that was exempt from taxa-
tion and that he considered private property.

We find precisely the same distinction half a century later in a warrant that
Emir Muzaffar sent to the Bukharan gadi Muhy1 al-Din. In his correspondence
with the gadi, the Bukharan ruler referred to a complex situation around the
village of Rast Badani Kamat, northeast of Bukhara, in what is today the district
of Vobkent. The area in question included 150 tanabs of privately owned land
subject to taxation (milk-i kharajt), land under a tax-farming grant (tankhwah),
and tax-exempt property. The entire village of Rast Badani Kamat amounted
to 105 tanabs and had been granted to the proprietors of the neighboring lands
subject to taxation. The village was taken back by the state and was made an
asset of the treasury (ba-mamlaka tatllug yafia). After the confiscation, the
emir rented out this area to the local residents at a fixed rate. He also ordered
that the landowners pay a tax on the estates newly converted into state land.
This is when the problems began. First, some landowners neglected the new
tenancy contract®® of the residents of Rast Badani Kamat and attempted to
keep the rent for themselves.5! Other landowners paid the treasury less than
stipulated.>? Things worsened when a tax collector began to operate in igno-
rance of the new fiscal measures. Every time the landowners, the tenants,
or the local notables complained about the worsening situation, the emir
instructed the gadr to make inquests (tahqiq). The chancellery of the emirate,
however, ascribed little importance to the legal status of the various estates in
question. Instead, it was crucial for the state primarily to distinguish whether
a given area was subject to taxation and, if so, what fiscal rate was applied to
it. The following warrant illuminates the pragmatic approach of the Bukharan
chancellery toward the issue of property relations: for Manghit bureaucrats,

49  Maktabat-i Amir Haydar ba Muhammad Hakim Bi, ms Tashkent, TsVRUz, no. 2120:
fol. 32b—33a.

50  Inthe Bukharan emirate, tenants and sharecroppers (rmuzariin) could work on state land
(mamlaka) on the basis of rent contracts (ijara). See ibid.: fol. 286b [04.05.1890]. The nota-
rization of rent contracts, however, was not required of tenants.

51 Mubarak-namajat-i Amir Muzaffar ba Qadc Muhyi al-Din, Mms Tashkent, TsVRUz, no. 407:
fol. unnumbered [42a].

52 Ibid.: [40a].
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milk denoted tax-exempt land, while milk-i kharaji was merely another type
of land generating taxable revenues. Hence, it was not referred to as property
(milk) but simply as kharajt:

Let Mulla Mir Muhy1 al-Din, the refuge of virtue and the shelter of legal
knowledge, know that Sahib Nazar Agsaqal and ‘Umar Quli Agsaqal, from
the locality of Rast Badani Kamat, brought to the attention of His Majesty
that, in that area they have six hundred and six fanabs, [which consists
of | temporarily tax-exempt land [that is now] left fallow, taxed land, and
tax-exempt land [zamin-i tankhwah-i bazyaft wa kharaji wa milk]. The
notable Ata Bay is the [tax] collector. [But] he has not collected taxes
on the improvements and on the land according to [our] practice, that
is, in the established amount. He collected too much. We hope that this
[request] will be approved so that you will forbid [this behavior], amend
those [practices] so that they will be lawful, and report [back to us]. 1293
[1876].58

Those who owned land subject to taxation could transfer their assets at they
pleased and regarded themselves as proprietors. Nothing, however, prevented
the tenants from thinking the same way. By working on state land to improve
it and by paying to the state a tax on the structures they erected or the planta-
tions that they established (uskina puli), tenants could secure quasi-property-
rights.>* The latter, as we have noted, would ensure that tenants could bequeath
to their offspring the land according to the Islamic law of inheritance,5® but
they would also be able to transfer the property rights to the land’s improve-
ments to other individuals by virtue of legal transactions notarized before a
gadi, thereby disposing of the land as if it effectively belonged to them. With
this in mind, one could expand Davidovich’s argument and argue that milk in
nineteenth-century Transoxiana reflected not a form of co-dominion between
the ruler and the landowner but a web of property relations in which the enti-
tlements of the ruler, the landowner, and the tenant overlapped. Of course,
none of these actors regarded his entitlements to a share of the produce as a
form of co-dominion. What mattered for each was to be able to dispose of a
share of the produce rather than to own the land.

53  Ibid.: [122a].

54  McChesney, Central Asia: Foundations of Change: 59.

55  Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samargand
Museum: doc. 345.
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We have considered so far a flexible system of property relations that is
determined by the fiscal status of land. In this system, usufruct was the emi-
nent attribute of tenure, which led to the creation of property rights—hence,
the frequent expression “proprietary usufruct” (tasarruf-i malikana) in deeds.
There is little doubt that, throughout the seventeenth, eighteenth, and nine-
teenth centuries, Central Asian jurists agreed to safeguard the integrity of
such rights and regarded them as a prerogative of the tenants. Muftis issued
many legal opinions showing that, upon the tacit agreement (sukut) of a land-
owner, a tenant who cultivated and improved an estate could, with time, act as
if he were a proprietor of the land and pass it on to his offspring.56

This was the case with the land that individuals or communities received by
royal grant. The effective disposal (tasarruf ba-tarig-i milkiyat-i dht al-yad) of
such land “since time immemorial” (az gadim al-ayyam) gave rise to property
rights. One who possessed suchland would thusregard it ashis own (makhsis).5”
Rights to summer pastures are a particularly complex case. Usually situated on
rain-watered mountain land, away from winter settlements (gishlag) where
people worked agricultural land, summer pastures were state land (mamlaka).
The ruler would allow herdsmen who engaged in seasonal transhumance to use
this land to feed their cattle. He could also transfer the revenues produced by
such pastures to a third party—for example, a notable, or a sayyid—and thus
turn it into a source of tax-farm income.>® While the legal status of summer
pastures evidently prevented them from becoming private property,>® pastoral
groups might nevertheless come to regard such land as their own property, on
account of the prolonged access and rights of use they had enjoyed. Climatic
instability may have made pastures attractive also for seasonal agriculture, and
nomads may have erected structures such as storehouses or barns. Such groups
probably attempted to infringe on the rights of the state and thus acquire

56  TsGARUz, f. 1-164, op. 1, d. 13, l. 1; TSGARUZz, f. R-2678, op. 2, d. 17, 1. 1; TsSGARUz, f. 1-125,
op. 1, d. 495, 1. 10; Welsford and Tashev, A Catalogue of Arabic-Script Documents from the
Samargand Museum: doc. 679.

57  See Materialy po istorii Ura-Tiube. Sbornik aktov XVII-XIX vv., ed. A. Mukhtarov (Moscow:
Izdatel'stvo Vostochnoi Literatury, 1963): 49. This text is a royal warrant issued by Emir
Haydar in the early nineteenth century. It confirms that a sayyid (descendant of the
Prophet) has the right to dispose of water and lands in the province of Ura-Tepe as his
property. The ruler also prohibited fiscal assessors from collecting taxes from such proper-
ties. See also ibid., 15.

58 P.P. Ivanov, Khoziaistvo dzhuibarskikh sheikhov. K istorii zemlevladeniia v Srednei Azii v
XVI-XVII vv. (Moscow and Leningrad: Izdatel'stvo Akademii Nauk SSR, 1954): 73, 75.

59  Report (doznanie), assistant of the commandant of the Samarqand Province, 23.01.1898,
TsGARUZz, f. 1-21, op. 1, d. 475, 1. 40b.
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ownership of such land, but, their rights to pastures were regulated by the state
every year through the work of its agents. It is also clear that pastoral groups
seldom felt the need to secure their rights to pastures by means of notariza-
tion. Things changed considerably with the Russians, under whose rule there
was a shift from a flexible system of agrarian relations based on usufruct to one
based on land-ownership attested by legal deeds.

2 Russian Approaches to Landholding in Russian Turkestan

For almost two decades, from the beginning of his tenure in 1867, von Kaufman,
the first governor-general of Russian Turkestan, ruled the country on the basis
of provisional statutory laws drafted by the so-called Steppe Commission. At
the same time, he sought to establish a new statute that would design a land
policy specifically for Turkestan. He therefore constituted several commissions
that collected legal deeds and treatises in vernacular languages and attempted
(so it has often been reported) to describe agrarian relations and forms of land
tenure in Central Asia.

2.1 Vernacular Knowledge and its Colonial Uses

1869 was an important year in the history of colonial legislation on land tenure
in Turkestan. The chancellery of the Governorship-General received reports
from the Orientalist Aleksander Kuhn (1840-88) and Colonel Mikhail Nikitich
Nikolaev indicating that there had existed, before the Russians, a complex
situation in which land rights overlapped with fiscal privileges. Taking stock
of this information, the chancellery advised Kaufman to establish a commis-
sion to study the agrarian question.®® At the head of this commission was
Andprei Ivanovich Gomzin (d. 1885), a major general who directed the chancel-
lery of the Governorship-General from 1869 to 1877.5! He was assisted by the
commandants of all the provinces (oblast’) and several local informants. The

60  A.P. Savitskii, Pozemelnyi vopros v Turkestane (V proektakh i zakone 1867-1886) (Tashkent:
Izdatel'stvo SamGU, 1963): 15-16.

61 “Aman without education but who knew very well the laws and all the possible circulars,
and who was a marvelous accountant,” G.P. Fedorov, “Moia sluzhba v Turkestane (1870—
1910).” Istoricheskii Vestnik 9 (1913): 809. On Gomzin'’s strained relationship with General
Mikhail Dimitrevich Skobelev, one of the preeminent personalities of the Russian con-
quest of Central Asia, see B.A. Kostin, Mikhail Dimitrovich Skobelev (Moscow: Moladaia
Gvardia, 2000).
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reports that this commission produced were extremely important and will be
instructive in our investigation. They will allow us to trace the genealogy of
Russian legislation on landholding, as we see how the statutory laws promul-
gated in 1886 incorporated some of the notions of landholding formulated by
the Gomzin commission. The Gomzin commission’s reports will also help us
see how the colonizers attempted to instrumentalize a purported continuity
with the past.

To whom does the land belong? What do milk-i hurr mean and milk-i ghayr-i
hurr mean? What does waqf mean? Is the land possessed individually or com-
munally? Does the land belong to the individuals who possess it? Do they
possess under customary law or sharia?6? Judging from the nature of the ques-
tions that they posed, the members of the 1869 Gomzin commission had at
least a grounding in the rudiments of landholding in Central Asia. And one or
more members of the commission must have been able to review legal deeds,
suggesting that they had mastered Persian. The vocabulary of tax-exempt land-
ownership (milk-i hurr) and tax-liable land-ownership (milk-i ghayr-i hurr), for
example, was used only in native-language purchase deeds in which the cre-
ation of milk-i hurr was notarized.®3 This suggests that the commission had
access through its local informants to Islamic juristic knowledge. Gomzin and
his fellows certainly understood that acquainting themselves with the local
idiom of land tenure was a key to their mission. This is clear from the three
reports (doklad) that the commission submitted to the chancellery of the
Governorship-General. Their notes show that, to explore the established forms
of land tenure in the territories of Bukhara and Khogand now conquered by
the Russians, required tinkering with the shari‘a and its local written tradi-
tions. The notion on which the commission structured its report was that “the
basic principle of Islam, according to which the land belongs to the Muslim
world, offers the possibility [...] of reducing the various regulations of shari'a
on private property to one of possession and usage.”64

62 TsGARUZz, f. 1-1, op. 22, d. 3, . 86.

63 Dokumenty k istorii agrarnykh otnoshenii v Bukharskom khanstve: 59, 102, 119.

64 Osnovnoe polozhenie islama, chto zemlia est’ dostoianie vsego musul’'manskogo mira, daet,
odnako, vozmozhnost’ svesti v raznoobrazniia postanovleniia shariata o pravakh chastnoi
sobstevnnosti k idei pol’zovaniia ili vladenia, TsSGARUz, {. 1-1, op. 22, d. 3, . 101. Here the com-
mission referred also to several important studies on Islamic law in Russian and French:
Baron N.N. Tornau, Musul’'manskoe pravo (St. Petersburg: Tip. Vtorogo otdeleniia sobst-
vennoi E.LV. Kantseliarii, 1866); M. Perron, “La proprieté pour la loi Musulmane n'est qu
une possession.” In Khalil ibn Ishaq, Précis. de jurisprudence musulmane ou principes de
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In this regard [the commission reported] another reason for the incerti-
tude of shari‘a [on property rights], which derives from the unquestion-
able principle of the state’s ownership rights [articulated by] the authors
and the commentators of shari'a. The result is that the commentaries
serve to distinguish among the rights of use [polzovanie] and defense
from legal attempts of individuals [to seize the property of the state] and
from illegal constraints posed by the state itself. However, among those
rights that the written Muslim law ascribes to individuals and commu-
nities, it is easy to discern also those that the law denies to individuals
and communities and that belong to the state. So, in the books of Abt
Bakr Khwahar-zada and the Tafarig-i Bagqali®® it is written that milk-
{ hurr-i khalis are called the lands on which kharaj and tanabana [tax
per tanab] are not levied. The lands are the property of those who pos-
sess them, who purchased them for money and relinquished a cultivated
portion of them to the treasury. [The proprietors] acquired, according
to royal warrants, the right to eternal disposal. Further, in explaining the
method of creating milk-i hurr, the shari‘a says that everyone who wishes
to turn the land that is in his possession or use into land to which he
has rights of ownership and is therefore tax-exempt, he has first to pur-
chase it for money from the ruler and, after that, to relinquish two-thirds
of it to the Treasury. [In this way, he] turns one-third of it into private
property and avoids paying khardj and tanabana on it. [...] These norms
lead to two inferences: 1) only lands that are milk-i hurr are the prop-
erty of private individuals, while the others, as they were not alienated
[by the treasury], belong to the state as the owner of a votchina (ances-
tral landed estate); 2) a necessary attribute [priznak] of private land-
ownership is the fiscal exemption of the land. From this one can infer
that all the lands on which kharaj and ‘ushr is paid are state lands.6

législation musulmane civile et religieuse selon le rite malékite, trans. M. Perron (Paris:
Imprimerie Nationale, 1848—54), vol. 3: 578 fn. 18.

This is no doubt a corruption of the title Jami® al-tafariq fi al-fura, a compendium of
Islamic substantive law by Muhammad b. Abt al-Qasim al-Baqqali al-Khwarazmi (d. 1190).
The Gomzin commission took the reference to these twelfth-century juristic authori-
ties directly from deeds for the creation of milk-i hurr. For such deeds covering the early
modern period, see, Dokumenty k istorii agrarnykh otnoshenii v Bukharskom khanstve: 45,
55, 105, 124, 188. Such juristic references were used also for composing similar deeds in
later periods. AMIKINUz, no. mg. Cf. Welsford and Tashev, A Catalogue of Arabic-Script
Documents from the Samargand Museum: doc. 34.

TsGARUZg, f. 1-1, op. 22, d. 3, ll. 101-1020b.
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The members of the Gomzin commission, namely the military commandants
of the various provinces, distinguished “property” (sobstvennost’) rights to land
from “possession” (vladenie) and “use” (pol’zovanie) and regarded the latter two
categories as insufficient to determine the former. More important, the rea-
soning reflected in the works of the Gomzin commission is strikingly similar
to that in the Risala-yi Habibiya and in the work of Davidovich. This applies,
for example, to the proposition that it was only the fiscal status of the land
that determined ownership rights. In particular, it pertains to the creation of
tax-exempt landed property, which required that the treasury alienate (otchu-
zhdenie) its rights to the land—hence the division (mahdiud) of what was in
co-dominion between the ruler and the landholder. It is particularly important
that the members of the commission were careful to explain that, by virtue
of creation of milk-i hurr, the landowner could finally purchase land. This is
reflected clearly in the Risala and in legal deeds, where taxation is exchanged
(bar badal) for land.5” But decisive proof of the commission’s full acquain-
tance with Central Asian Islamic juristic literature comes from the treatment
of land subject to taxation. The following excerpt shows that the members of
the Gomzin commission regarded milk-i kharaji as “estate” (mamlitk), thereby
suggesting, implicitly, an important parallel to the Risala:

In specifying with all exactitude the rights to the lands sold by the treasury
and, as such, exempted from taxation, the shari'a categorizes all the other
types of land in private use under one rubric: mamlitk or milk-i ghayr-i
hurr. [This] means a possession that is not hurr-i khalis on account of the
negative preposition ghayr. [...] Various commentators of the Muslim
world disagree on the way one should determine the factual use [ fakt
pol’zovaniia] that confers on the individual [some] rights to the land. All
of them agree, however, that, with the termination of the factual use and
the turning of their possession into fallow land [mawat], all the rights
of the individual to the land also cease. With the right to the land [...]
comes also the possibility to alienate by sale or inheritance. One needs
only answer the following question: does the right assigned to an indi-
vidual to use fallow land lead to a termination of the right that the state
had to this land? According to the rules of sharia, the land that is milk-
i ghayr-i hurr originates either from lands that are left fallow following
irrigation or in other ways. [But they are] all subject to taxation, if they
are not turned into milk-i hurr-i khalis. The right of the individual to them
can always be taken away by the state, in case of fiscal evasion or in the

67  Ibid.:1.103.
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absence of land use, or if the land becomes fallow again. [...] From what
was said, one should infer the following: 1) The holder of milk-i ghayr-i
hurr is a user but not a proprietor, even if his right of use is inheritable
and transferable. 2) One who becomes the possessor of land by using it
does not receive ownership rights but instead loses all rights to the land
with the termination of its use. 3) Land-ownership rights belong to the
state also with regard to the lands that are at someone’s disposal, because
the state has the power to sell these lands either to their possessor or to
another individual. In this way, the basic right of the individual to milk-i
ghayr-i hurrland is a right of use that originates from the irrigation of the
land, which is given to another person through inheritance or sale. [...]
Considering what has been said, the commission has come to the conclu-
sion that: 1) One can recognize ownership rights only to those lands that
have been transferred by the state according to the principles and the
stipulations determined by sharia. One should consider these lands as
[...] under private ownership [...]; the tax is a direct consequence of the
land-ownership right of the state. 2) Accordingly, no other lands have any
owner [votchinnik] other than the state. Whoever occupies these lands by
establishing pastures, structures, or gardens does so merely with rights of
use, which are more or less defined and limited.¢8

The Gomzin commission was adamant in its conclusions. All the lands within
the boundaries of the Governorship-General belonged to the treasury and
could not be the object of transactions without the permission of the Russian
government. At the same time, the plots of land that were milk-i hurr and those
acquired by the Russians before the new legislation were considered private
property.59 A parallel might seem to present itself here between the Gomzin
commission representing the Russian government and the Bukharan Emirate
under the rule of Emir Haydar: but this would be misleading. True, both used
fiscal categories to define forms of land tenure, thereby classifying the land
into what was exempt from taxation and what was subject to it. However, the
Gomzin commission sought also the legitimation of its study of local forms of
land tenure in light of the Russian imperial tradition:

This principle that it is the state that enjoys property rights to the land,
which is a tenet of the Muslim legislation, belongs also to pre-Petrine
Rus’ and exists up to the present in the Digest of Laws [Svod Zakonov]

68  Ibid,, Il. 1030b-1050Db.
69 Ibid, L u7.
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with regard to the great majority of lands of the Russian state. [This prin-
ciple] never affected the enrichment of the people, nor did it hamper
the improvement of the land. But leaving to the regent the means to
direct the colonization [napravliat’ kolonizatsiiu] [served the purpose] of
defending the alien [inorodcheskoe] and often also its own Russian peo-
ple from the unfortunate fate of land deprivation [obezzemleniial]. [...]
Conversely, when [we] hurriedly conferred patrimonial rights [votchin-
noe pravo] upon a population that was accustomed only to enjoy rights
of use, [we] often brought about very bitter consequences for the same
population. [It] created a few small landowner-exploiters and a mass of
miserable, disadvantaged, abject [people] deprived of their land.”

It is here that we first find evidence of an attempt to instrumentalize the idea
of continuity with Central Asian fiscal practices and the traditions of the
Russian imperial law, but this tendency becomes even clearer in further refor-
mulations of what the commission understood to be the local traditions of
land tenure. While on the one hand, it recognized that milk-i furr is close to the
Russian notion of “ownership” (sobstvennost’),”! it firmly stated, on the other,
that the notion of ownership right is completely alien to Muslim law, which is,
of course, a misrepresentation.”?

The idea that there existed only one form of private property in Central Asia
and that the creation of such property depended on the ruler’s willingness to
relinquish land in exchange for taxes lent itself to certain obvious conclusions.
The first was the idea that the ruler in Central Asia was necessarily a kind of
Oriental despot who owned all the lands and disposed of them as he pleased.
The second was the idea that all land subject to taxation should be regarded
as belonging to the treasury: many Russian officials inclined to the view that
lands which were, in Bukhara, labeled mamlaka and mamlitk (milk-i kharaji)
were part of a single domain of state land. However tempting this view, it is
misleading. It is true that the state enjoyed certain rights to private estates by
owning a share of the rent that was proportional to a certain amount of land.
As the Risala-yi Habibtya made clear, however, the legal category of mamlaka
remained distinct from mamlik and milk.

7o  Ibid, L us.
71 Ibid, L. 1390b.
72 Ibid,, L. 1380b.



182 CHAPTER 3

2.2 Interpreting Russian Statutory Laws

The conflation of private estates with state land is epitomized by the Russian
interpretation of the term amlak. Originally this expression was used by the
Bukharan chancellery only as a synonym of mamlaka.”® It did not convey a
strictly legal meaning but primarily a fiscal one: state land under taxation.
Russian administrators used it to denote every kind of land subject to taxa-
tion, regardless of the tax rate and thereby including private estates (milk-i
kharajt/‘ushri).” This idea became the gospel of the Kaufman administration,
which, in 1873 and 1881, proposed two land-reform projects. Both proposals
stipulated that land should be divided into three categories, each of which
was purported to correspond to a concept stemming from Islamic law: 1)
state land (amliak); 2) tax-exempt private property (milk), and 3) land belong-
ing to charitable endowments (vakf). These two projects shared the major
assumption that “Islamic law does not, in general, contemplate the right to

73 Abduraimov, “O nekotorykh kategoriiakh feodal'nogo zemlevladeniia i polozhenii
krest’ian v Bukharskom khanstve v xvi—nachale xx veka”: 36. In his Ocherk pozemel’no-
podatnogo i nalovogo ustroistva b. Bukharskogo khantsva (Tashkent: Izd. Sredne-
Aziatskogo Gosudarstvennogo Universiteta, 1929): 23, Aleksander Semenov suggests
that amlak denoted in Bukhara only fallow land part of which the ruler assigned to the
population for irrigation and from which was levied more than was paid on the “kharaj
lands.” Semenov does not here provide any evidence other than a reference to a personal
communication, and it is unclear what he means. It is difficult to know what the Aissat
al-kharaj levied from state land amounted to, because it was determined (garar) every
year.

74  N. Khanykov, Opisanie Bukharskogo khanstva (St. Petersburg: Tip. Imp. AN, 1843): 16—
19; Fedor K. Girs, Otchet revizuiushchego po Vysochaishemu poveleniiu, Turkestanskii
krai, Tainogo Sovetnika Girsa (St. Petersburg: Senatskaia Tip., 1884): 344—5; Proekt
Vsepoddaneishago otcheta General-Ad'iutanta K.P. von Kaufman po grazhdanskomu
upravleniu i ustroistvu v oblastiakh Turkestanskogo General-Gubernatorstva. 7 noiabria
1867-25 marta 1881 goda (St. Petersburg: Voennaia Tip., 1885): 229—30; A.L. Shakhnazarov,
Sel’skoe khoziaistvo v Turkestanskom krae (St. Petersburg: V.F. Kirshbaum, 1908): 64. In his
Russian Rule in Samarkand, 1868-1910: A Comparison with British India, Morrison writes
that Rostislavov “appears to be the originator of the Russian understanding that mulk and
amlak refer, respectively, to private and State land, stating that they were separate legal
concepts.” In fact, Rostislavov, who wrote in 1874 and 1879, was a late contributor to the
colonial discourse about amlak. In January 1869, for example, Golovachev, who was mili-
tary governor, asked the commandant of Tashkent to collect all the vakufiyie, amliakovye,
and mul’kovye deeds (i.e., deeds of waqf, amlak, and milk lands), a fact suggesting that, by
the year the Gomzin commission began its work, the notion that amlak included both
mamlaka and milk-i kharaji had already circulated among the Russians in Turkestan. See
TsGARUz, f.1-36, op. 1, d. 454, 1. 6.
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own land [...] and only the sovereign has the right to allocate it.”’> Both proj-
ects were met with fierce criticism by the commissions that reviewed them in
St. Petersburg. One argument against them was that they aimed to introduce
in Turkestan a land law that reinstated juridical categories predating the law of
emancipation of state peasants issued in 1861, whereas the latter regulated that
“only unpopulated lands directly owned by the treasury could be considered
‘state lands.””® Another matter of contention between the proponents of
the land-reform projects and their opponents was the category of state land
(amliak), as used by the Kaufman administration in a sense that went far
beyond the term’s fiscal meaning. The Russians used amliak as a portmanteau
term that blended juridical and fiscal categories. Thus, the notion of amliak
actually applied to two different legal categories of landholding, state land
(mamlaka) and private estates (milk/mulk in the vernacular). At the same time,
however, various fiscal categories, such as state land subject to all sorts of taxa-
tion, former crown lands (khassa, sultani, miri, qirug), and private estates on
which were levied a wide range of taxes, such as kharaj, ‘ushr, etc., fell under
the rubric of amliak. The major implication of the application of the category
of amliak was that the vast majority of cultivated land on which taxes were
levied should have been considered the patrimony of the Russian Empire.

Not everyone agreed with this view. In St. Petersburg, Fedor Karlovich Girs,
the leader of an official senate inspection tour in Turkestan in 1882, issued
a vehement critique of the land laws proposed by Kaufman and his clique.
Writing in Turkestanskie Vedomosty, the official newspaper of the colonial
government in Tashkent, Girs stated that “the theory of the absence of prop-
erty rights in Islamic jurisprudence was a purely political invention,” and he
added that “exacting taxes cannot continue to be an obstacle to recognizing

75  voobshche pravo pozemelnoi sobstvennosti po musul'manskomu voprosu ne sushchest-
vuet [...] vozvyshaetsia verkhovnaia vlast’ khana ili emira, kotoromu prinadlezhit pravo
rasporiazheniia zemel'noi sobstvennost’iu strany. G.[irs FK.], “K voprosu o zemlevadenii v
Turkestanskom krae I1.” Tv 26—29 (1885): 66—7.

76  E. Pravilova, “The Property of Empire. Islamic Law and Russian Agrarian Policy in
Transcaucasia and Turkestan.” Kritika 12/2 (2011): 380. The review of the 1871 land-reform
project found ample coverage in the press, which favored the Kaufman administration.
The article “Po povodu proekta zemel'nogo ustroistva Turkestanskogo kraia,” Golos 56
(1875), reported and commented on the main criticisms of the project. Among them:
“Notoriously, the major goal of this reform [1861 emancipation] consists of turning the
agricultural population of the empire into peasant-proprietors, not into possessors of
state lands” (sdelat’ zemledelcheskoe naselenie imperii krest'ianam-sobstvennikami, a ne
obiazatelnymi vladeltsami zemel’ pravitel'stvennykh). The article appeared also in 7s 152
(n.d.): 9.
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property rights” and that “sharia says nothing against private ownership of
land.””” Although Girs, along with the commission that reviewed the 1873 and
1881 projects, denounced the limits of the legislation on land rights as it had
been formulated up to that time, central agencies in St. Petersburg were criti-
cal of his recommendation that the government should accord the indigenous
population of Turkestan full ownership rights. In 1886 the State Council in St.
Petersburg approved a new statute (polozhenie) that contained several mea-
sures intended to resolve the question of the legal status of lands. The statute
evidently accepted most of the ideas formulated in a draft proposal on land
organization (pozemel’noe ustroistvo) produced by the Ignatev commission in
1884. The statute introduced two broad categories of subjects among the “sed-
entary population,” viz., “rural communities” (sel’skie obshchestva) and “city
dwellers” (gorodskie zhitely) and provided the normative basis for the defini-
tion of landed-property relations in the following articles:

Article 255: The rural sedentary population retains a permanent and
hereditary right to those lands (amliak land) that they possess, use, and
dispose of [zemly, sostoiashchiia v postoiannom, potomstvennom ego vlad-
enii, pol’zovanii i rasporiazhenii], on the basis of the rules defined by local
custom.

Article 269: Land holdings assigned to urban inhabitants that are located
within the confines of the city boundaries are considered the property of
the individuals in question.

Ekaterina Pravilova has argued that the statute adopted in 1886 was a compro-
mise between the view that all Central Asian land constituted state property
and the view that held that the settled rural population could enjoy private
property rights to land.”® Worded as it was, Article 255 stood somewhere
between two polarized positions on colonization. Agencies in St. Petersburg
and Tashkent were involved in a complex debate on plans about resettlement
policies (kolonizatsiia) for Turkestan. Some experts, such as Girs, regarded the
colonization of Central Asia as a process of integration of Turkestan into the
body of the empire; they thus saw in the confirmation of land-ownership rights
to Central Asian Muslims a way to help Russian settlers, when the latter finally

77  GJirs], “K voprosu o zemlevadenii v Turkestanskom krae I1.”: 69, 70.
78  Pravilova, “The Property of the Empire”: 380.
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acquired land.” Others, such as Gomzin, von Kaufman, and Ignat’ev instead
regarded Turkestan as the patrimony of the empire and its lands as the prop-
erty of the state.80 But the matter is more complicated. Pravilova also notes that
the wording of Article 255 “described the rights of the ‘settled rural population’
to amliak lands as ‘possession, use and disposal, which, of course, actually cor-
responded to the definition of ‘property’ in the Russian civil code.”®! Thus, she
suggests, the effect of Article 255 (and its equivalent in the statute’s 1901 revi-
sion) was to accord property rights to Central Asian peasants. This interpreta-
tion is problematic for several reasons, which we should now consider.

Breaking the article into its constituent elements may be useful but may
also lead to glaring misinterpretations. When Article 255 was published, con-
temporary observers did not all read it the same way. The Russian officials who
participated in the drafting of 1886 statute employed a lexicon of property
relations that differed from the terse definition of property formulated in the
Russian civil code. As we have seen, the tendency was to gloss the term amliak
as state land. It would therefore be counterintuitive to imagine that Russian
lawmakers adopted this term to denote “private property” In 1891 an article
published in the Turkestanskie Vedomosty lamented that not even the shadow
of the concept of property was present in Article 255 and suggested that the
lawmakers had regarded the land of Turkestan as a res nullius.82 This suggests
that people at that time did not read Article 255 as Pravilova does, and, in the
reports of the Gomzin commission (1869), the Russian officials involved in the
study of local forms of land tenure distinguished carefully the idea of property
(sobstevnnost’) from other notions of tenure (viadenie) and use (pol’zovanie).
This attention manifests itself also in the proposal for “land organization”
drafted by the Ignatev commission (1884), which served as the basis of the
1886 statute.83

Pravilova is correct in assuming that some contemporaries of the statute
might have read “possession, use, and disposal” as the defining attributes of

79  GJirs], “K voprosu o zemlevadenii v Turkestanskom krae II”: 76; Id., “K voprosu o koloni-
zatsii,” TV 29 (1885): 80.

80  Zemli Turkestanskogo kraia, za iskliucheniem sostoiashchikh na prave pol’noi sobstvennosti,
ostaiutsia gosudarstvennymi; see Art. 255 of “Pozemel’noe ustroistvo Turkestanskogo kraia,”
vyrabotannyi komissiei grafa Ignat'eva. In Savitskii, Pozemel'nyi vopros v Turkestane: 181.

81  Pravilova, “The Property of the Empire”: 381.

82 V zakone etom, kak vidno, o prave sobstvennosti net nikakogo nameka, A.P., “Pravo
pozemel’noi sobstvennosti v Turkestanskom krae.” v 18 (1891): 70.

83  See Savitskii, Pozemel'nyivoprosv Turkestane: 181-5. See also the comments of the Ministry
of War on the proposal, ibid.: 186-95.
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property, as they were in the Russian civil code.8* However, as one Russian
commentator noted in 1907,8% the 1886 statute included other articles that
restricted the scope of the rights accorded in Article 255 and complicated
its interpretation. For example, Article 259 identified Central Asians’ rights
to the land as pertaining to “use” (pol’zovanie), while Article 260 specified
that the locals enjoyed ownership only of plantations and structures. One is
left to wonder why, if Article 255 recognized de jure property rights to land
by the rural population by employing the concepts of “possession, use, and
disposal,” Article 269 stated that city dwellers enjoy ownership of plots of
land by employing the category of “property” Evidently, the legislators
attempted to preserve the attributes of and the distinction between these dif-
ferent notions of tenure.

Rather than superimposing onto Article 255 the idiom of the Russian civil
code, it is perhaps more helpful to read the article as a whole and clarify the
purposes the Russians wanted to achieve with it. The primary message con-
veyed was that the new government’s “confirmation” (utverzhdenie) of the
forms of land tenure existing among the local population accorded to local
custom. Read in this light, the references to “possession, use, and disposal”
and amliak land necessarily acquire a different meaning: the Russians aimed
to preserve the complexity of existing land rights embedded in the term
amliak and as understood by the local population. Key to understanding of
the intended meaning of the article is appreciating that confirmation of
rights to land would be achieved, in the legislator’s view, by relying on local
customs. As Beatrice Penati has suggested, Article 255 was a renvoi to Islamic
law,86 but the renvoi was implicit because the article does not clarify the pro-
cedures that would be required to secure the confirmation of land rights.
The notarization of legal deeds would play a crucial role. Article 261 states
that transactions of land between indigenes (tuzemtsy) would be conducted
according to local customs (sovershchaiutsia po sobliudaemym v kazhdom
meste mezhdu tuzemtsami obychaiam). At the same time, Article 235 confers
on native judges the authority to notarize every type of deed and contract
between locals, except for those acts that were stipulated according to the
general rules of the empire. It follows that native judges, that is, gadis, were
to notarize deeds attesting to the land rights of Muslims in Russian Central

84  One of them was N. Dingel'shtedt, “Pozemel'nye nedorazumeniia v Turkestane.” Vestnik
Evropy 2 (1892).

85  A.Frei, “Zakon 10 iiunia 1900 i primenenie ego k bogarnym zemliam.” v 58 (1907).

86  B. Penati, “Swamps, Sorghum, and Saxauls: Marginal Lands and the Fate of Russian
Turkestan.” cAs 29/1 (2010): 61.
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Asia. It is unlikely that Muslim native courts would solemnize deeds of sale of
land according to the definition of property in the Russian civil code. Equally,
it is improbable that the legislators overlooked the fact that the Islamic legal
language employed by native courts does not distinguish between possession,
use, and disposal (vladenie, pol’zovanie, and rasporiazhenie). A complicating
factor in assessing the implications of the renvoi to Islamic law is that harmo-
nization between Islamic and Russian laws on issues of land tenure was appar-
ently never a major concern for the colonial administration. While one may
get a superficial impression of this by comparing the legal terminology used
in the notarization of land deeds before and after the Russian conquest,3” sub-
stantive evidence comes from the Chaghatay translation of the statute. There,
Article 255 is rendered without reference to the notion of amliak:

[The government confirms] as property of the sedentary population the
lands that are in the permanent and hereditary use and at the disposal of
the population according to the customs of the locale, Article 262, and
other articles of this statute.88

The Chaghatay version of the statute was provided to the native officials who,
like the gadis, served the Russian administration. The translation of Article 255
seems to reflect an attempt to distinguish between rights of “use” (tasarruf) and
“usufruct” (manfa‘at). Be that as it may, it confirmed property rights (milk) to
the local population by leaving the definition of milk to the gadis. This explains
the continuity in the way gadis notarized landed-property rights before and
after the Russian conquest.8?

What were Muslims’ perceptions of the statutory laws on landhold-
ing? Soviet historians explained the attempt of the colonial government to
produce a legislative framework leading to the creation of a patrimonial

87  Thave discussed these aspects in “Colonial Legislation Meets Sharia.”

88  sartiya fugaralarining dayma ata babalaridin mirath qalib alarning tasarruflarida kilgan
wa alar manfa‘atlanib turghan mulk yirlar ashbu jayning rasm wa ‘adatlarigha wa ham
ushbu nizamning min ba‘d kiladurghan 262-nchi wa bashqa masalalarigha muwafiq uz
mulklart thanlighigha mustahkam qilib biriladir, TsGARUz, f. 1-36, op. 1, d. 4008, 1. 270b.
The Chaghatay translation of the statutory law was published in lithograph as Turkistan
wilayatidaghi dabt wa rabt gilmaq ya‘ni bashqarmaghining nigami (Tashkent: Tip.
Portsevikh, 1901). Article 255 is on p. 39.

89  Asshown in my “Colonial Legislation Meets Shari‘a.”
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state,% but this ideological claim remains unproven.! Alexander Morrison has
suggested that the Russians did away with a landed aristocracy that, before
the conquest, either owned tax-exempt land (milk-i hurr) or temporary fis-
cal grants (tarkhan).%? He has convincingly shown that former Bukharan and
Khogandi officials, such as tax collectors, lost their privileges after the con-
solidation of Russian rule. However, we know of no substantive disturbances
caused by dispossessed landowners, a concern that, significantly, preoccu-
pied the Ministry of War during the review of the proposal of the Ignatev
commission, which included an article stating that the Russian government
would not confirm the fiscal privileges originating from milk-i hurr. At the
request of Governor-General Kaufman, the article was expunged from the
statute.93 Considering that, in several districts of Samarqand Province, milk-i
hurr comprised the majority of the area under agriculture,® it is unlikely that
this class of land aristocracy would have accepted the large-scale appropria-
tion of its holdings without making a fuss. Indeed, members of this class seem
to have moved with alacrity to defend their interests whenever these came
under threat:

The residents of Panjshanba to the governor. We poor and miserable
people appeal to you in hope of your mercy. In the wake of the con-
quest of Katta Kurgan, our notables went to the city in order to subject
themselves to our White Tsar. [At that time], you promised us that our
mulk will remain mulk and so will [our] waqfs. Now our mulks have been
turned into amlak, and for this reason we poor and miserable people are
deprived of our tranquility. In the hope that you will redirect this request
to the governor.%s

In this appeal written in Chaghatay, the notables of Katta Kurgan explained
that colonial officials had reassured them that fiscal privileges on milk-i hurr

go  S.IIliasov, Zemel'nye otnosheniiv Kirgizii v kontse XIX-nachale XX vv. (Frunze: Izdatel'stvo
Akademii Nauk Kirgizskoi SSR, 1963): 8o.

91 Sartori, “Colonial Legislation Meets Shari‘a”; Penati, “Notes on the Birth of Russian
Turkestan’s Fiscal System: A View from the Fergana Oblast’”; Pravilova, “The Property of
the Empire.”

92  Morrison, “Amlakdars, Khwajas and Mulk Land in the Zarafshan Valley after the Russian
Conquest”: 23—64.

93  Savistkii, Pozemel’nyi vopros v Turkestane: 190.

94  Copy of a list of milk land drafted by a former Bukharan official under Emir Muzaffar, at
the request of the Orientalist Aleksander Kuhn, 1870, TsGARUz, R-2678, {. 1, d. 381, 1-3.

95  TsGARUz, f. 11, op. 14, d. 28, |. unnumbered.
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and charitable endowments would be left untouched under Russian rule. The
speakers seem to have understood amlak as land from which taxes are levied;
certainly, it is that way that the translator, a certain Ibragimov, glosses the word
in Russian (zemlia s koei postupaet podat’v kaznu).%¢

There is little doubt that Russian statutory laws were, in principle, less
advantageous for those who possessed milk-i hurrland. Some people also imag-
ined that the implementation of Article 255 would create a situation in which
former proprietors of estates subject to taxation (milkdar) would be demoted
to tenants on a par with those who had worked on mamlaka land under the
ruler of the emir and the khans.%” Regarding these specific points, a certain
Mulla Kamal al-Din, the first Samarqandi jurist to become a native judge under
Russians rule,%® recounts a revealing anecdote. In an account of his attempt
to regain the office of native judge from which he had been removed, Mulla
Kamal al-Din reports several conversations he had with colonial officials. In
one such conversation with a certain Lieutenant Savinkov, he was asked to
illustrate the existing landholding situation in Turkestan. This is Mulla Kamal
al-Din’s answer:

The landowners [mulkdar] have been suffering severely [in recent
years].” Later they [Savinkov] asked: “Is there any way to resolve this
problem by taking into account the types of land?” I said: “Mulk land is
of three types: one is mulk-i hurr, another is mulk-i ‘ushri, and another is
mulk-i kharaji. The meaning of mulk-i hurr is such that the person who
tills the land does not pay anything to the treasury [khazina], whereas
he pays the kharaj on the proceeds to the landowner. Mulk-i ‘ushri means
that, from the proceeds of the land, one-tenth goes to the treasury and
two-tenths to the landowner. The meaning of mulk-i kharaji is this:
from the proceeds of the land two-tenths go to the treasury and one-
tenth to the landowner. This makes three-tenths. Now they pay one-fifth
of the proceeds from their ownership to the treasury. The rest of the pro-
ceeds go to the peasants who can take it for themselves. This law [nrizam]

96  Ibid.:1. 8.

97  Rostislavov, Ocherk vidov zemel’noi sobstvennosti: 7.

98  Mulla Kamal al-Din compiled this text after his dismissal from the office of native judge
in 1871. On him, see Morrison, Russian Rule in Samarkand, 1868—1910: A Comparison with
British India: 254-55.
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has become [a source of] serious suffering for landowners, because they
had invested a great deal of money to acquire this mulk land.?®

At first sight, this account suggests that landowners had no means of preserv-
ing their fiscal privileges, while peasants were able to enjoy a larger share of
the produce—but matters are not so simple. First, Mulla Kamal al-Din points
out correctly that, under colonial rule, owners of milk-i hurr land would pay
one-fifth to the government. They therefore lost the absolute fiscal exemption
they had enjoyed under the Bukharan emir and were lowered to the status of
those who, before the conquest, owned milk-i kharaji. However, Mulla Kamal
al-Din’s account wrongly assumes that peasants would not hand over to their
landowners the rent required by their contractual obligations of tenancy. This
reflects the assumption that landowners had no means of enforcing contracts.
We have already seen that landowners did not hesitate to take their affairs to
the colonial administration, and there is no reason to imagine that Russians
would deliberately side with the peasants in every case. The bureaucratization
of land tenure put greater emphasis on the importance of documents. Thus,
any written attestation of tenancy obligations would ensure that landowners
received what was due to them. Local landowners may well have had to pay
something to the Russian government, but it would be misleading to assume
that the Muslim landed aristocracy, as a class, was eradicated—in fact, the
opposite was true. Notwithstanding the less favorable conditions for owners
of milk-i hurr, the gadi Muhy1 al-Din Khwaja was able, under the new fiscal
rules introduced by the Russians, to amass a fortune in landed estates in Qizil
Qurghan, outside Tashkent. These lands were rented out to tenants.10°
Second, one should not underestimate the key role played by native judges
in helping to preserve, where possible, preconquest forms of land tenure. In
notarizing transactions, native judges were bound to specify exactly what peo-
ple owned, whether improvements or the soil itself. In this way, they disambig-
uated land-ownership from mere possession, that is, the condition of a tenant.
The same applies to temporary fiscal exemptions for, say, the descendants of
saints. Private collections show how such groups used documentation in the

99  Risala-yi Mulla Kamal al-Din, Ms St. Petersburg, IVRAN, S-169o0: fols. 49a—49b. The manu-
script is described in L.V. Dmitrieva and S.N. Muratov, Opisanie tiurkskikh rukopisei insti-
tuta vostokovedeniia 11 (Moscow: Nauka, 1975): 117, no. 7.

100 Gh. Karimov, P. Sartori, and Sh. Ziyodov, Sebzor dahasi qozisi faoliiatiga oid khujjatlar
(Tashkent: O’zbekiston, 2009): doc. 117-23.
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vernacular to ensure the preservation of their privileges.!®! This implied that
such groups had instruments for enforcing the stipulations of deeds beyond
the obvious recourse to the Russian administration. This scenario excluded the
situation in which peasants could expropriate landowners.

Third, and more significantly, the bureaucratization of land tenure triggered
a fierce competition to acquire land that had, before the conquest, belonged
either to the treasuries of local potentates or to the crown. Muslim groups
attempted to acquire such land by leveraging on the colonial bureaucratic
regime that conferred higher probative force on legal deeds. If peasants had
been better off than landowners, there would have been no such attempts to
expand landed property. It is to this phenomenon that we now turn.

3 Living Off the Fat of the Land

It is unclear what was the fate of the land that belonged previously to the
Muslims rulers (khans, emirs) or was considered state land (mamlaka) and
as such counted as property belonging to the treasury (bayt al-mal) of the
khanates.

When the Russians conquered Central Asia, much of the land belonging
to the Khogand khanate and the Bukharan emirate was occupied by the local
population who cultivated it and enjoyed usufructuary rights. Locals were not
just tenants. The populace could and did acquire the right to install themselves
permanently (haqq al-qarar) on state land by purchasing the improvements,
which included plantations and buildings. This situation generated entitle-
ments that were often subsequently formalized as quasi-property rights, but
both individuals and communities acquired property rights exclusively on
improvements, thereby leaving to the state the ownership of the bare sub-
stance (ragaba) of the land.

One is tempted to assume that, as the local rulers lost their powers, the pop-
ulation tilling state lands found themselves in a favorable position to attempt
to persuade the Russians that they were the owners of the land they tilled, but
matters were complicated. As the Russians established their rule in the coun-
try, they introduced a bureaucratic regime that conferred definitive probative
value on deeds.

101 T. Welsford, “Fathers and Sons: Re-Readings in a Samarqandi Private Archive” In
Explorations in the Social History of Modern Central Asia (19th-20th Century), ed. P. Sartori
(Leiden: Brill, 2013): 299-323.
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Under Kaufman, the first governor-general, various commissions were cre-
ated to inquire into the land rights and fiscal status of the native population.
We know that these commissions faced severe problems in assessing the infor-
mation they gathered from the natives, and it is not clear how land-ownership
was actually verified on the basis of vernacular documents.1°2 A project of
land-assessment reorganization (pozemel’no-podatnoe ustroistvo) became one
of the ambitious undertakings of the Russian administration already under the
first governor-general. Government agencies (organizatsionnye raboty) were set
up to prepare land assessments.!°3 They began in Tashkent Province (uezd) and
moved on to Samarqand and Ferghana. These agencies were instrumental in
establishing cadastral offices, which could provide detailed information on, for
example, who tilled the land, the crop sown, and a calculation of the tax to be
levied from the fiscal units. In case of the data yielded by these agencies, Penati
claims that, at least in Ferghana, the land that had belonged to the members of
khan’s family was registered as belonging to the treasury (kazennaia).1%4

In other provinces of Russian Turkestan, by contrast, the fate of the land of
the Bukharan emirate and the Khogand khanate seems to have been far more
complicated than in Ferghana. It appears, for example, that, in Samarqand
Province, shari‘a courts continued to observe the distinction between private
land-ownership (mulk) and state land (mamlaka) that had existed before the
Russian conquest, under the rule of the Bukharan emir. They did so by notariz-
ing zealously all transactions of property rights pertaining to improvements of
state land.1%5 In most cases, these transactions involved buildings and planta-
tions on land of agricultural significance. Had the Russian state converted land
formerly belonging to the emirate (mamlaka) into treasury land (kazennaia),
the individuals who acquired property rights on the improvements of such
land (as sanctioned by shari‘a courts) would have been lessees of the Russian
government. Lacking any other evidence, it is difficult to say what kind of cer-
tification of lease the Russian administration could issue in favor of these indi-
viduals. These people were installed on land of agricultural significance, that

102 Penati, “Notes on the Birth of Russian Turkestan’s Fiscal System: A View from the Fergana
Oblast’ ”: 744.

103 Land assessments, however, were made on the basis of cadastral surveys that had no legal
force. See TsGARUZz, f. 1-17, op. 1, d. 30291/23.

104 Penati, “Notes on the Birth of Russian Turkestan’s Fiscal System: A View from the Fergana
Oblast’”: 759.

105 Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samargand
Museum: doc. 131, 461a, 463, 464, 465, 467, 468, 470, 498, 501, 515, 525, 534, 547, 568, 598,
599, 600, 616.
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is, in rural settlements. Had these rural areas been surveyed by the land-assess-
ment agencies, the people in question would probably have come to belong to
a rural community (sel’skoe obshchestvo).

The rural community was a fiscal entity that was copied from the Russian
“commune” (mir). Rural communities were responsible for the apportionment
(raskladka) of the land tax, which was calculated “on a sampling of local yields,
multiplied by the average market price of that produce for the five previous
years."16 While land assessments were in the hands of the Russian military-
civil administration, decisions on who paid what were made by the headmen
of the rural communities. The sel’skoe obshchestvo was a colonial creation that
had no counterpart in local parlance or in that of the native courts. Members of
such communities thus continued to secure their rights to land through nota-
rization in the native courts.!? Individuals exchanged plots of land not only
within rural communities but also across community boundaries, but deeds
issued by native judges were insufficient to sanction land-ownership in the
rural communities. The amendments of 1900 to the statute allowed individuals
to leave rural communities. The procedure that led to the assignment of a plot
of land in a rural community was called vydel’ and consisted of acquiring a cer-
tificate of possession (vladenie). This certificate was called a dannaia.'°8 There
is no apparent connection, however, between the legal deeds that members of
the rural communities acquired from native courts and the dannye that they
received from the colonial administration. The overlapping rights reflected in
these two different genres of bureaucratic text created a chaotic situation. It
required only knowledge and expediency for the locals to take advantage of
this situation to pursue their own goals.

While there were gadis who, under Russian rule, acted as the watchdogs of
the land formerly belonging to the emirate and the khanate, there were other
local actors who attempted to take advantage of the blind-spots in the land
surveys to take possession of state land. I hope to show that local groups had an

106  B.Penati, “The Cotton Boom and the Land Tax in Russian Turkestan (1880s—1915).” Kritika
14/4 (2013): 747.

107 Native judges notarized sales of plots of land within rural communities by omitting the
plots’ cadastral numbers. This is reflected in a collection of deeds pertaining to plots
of land in Mahram County, in the district of Khoqand, where transactions took place
in 1909. See Kollektsiiai fondi shaxsii Mullomuhammad Sharif ibni Abduzalil [sic!'—Mulla
Muhammad Azim Mulla Muhammad Sharif-ughli): gozii volosti Mahram, ObAKh, f. 1-145,
op. 1, d. 58, 1l. 1—20.

108  On the vydel, see Sartori, “Colonial Legislation” and B. Penati, “Beyond Technicalities: On
Land Assessment and Land-Tax in Russian Turkestan.” JFG0 59/1 (2011): 1—27.
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interest in the nonirrigated (“marginal”) lands such as pastures (yaylaw) and
regarded it an advantage to turn it into private property.10°

3.1 Case Study: Partners in Profit

Let us turn now to a revealing legal dispute over land belonging to the trea-
sury of the former Bukharan emirate. The case pertains to competing claims
to an area of one hundred tanabs of rain-watered land (zamin-i lalmi-kar) that
had, before the Russian conquest, belonged to the Bukharan emirate. The con-
tested land was situated in Kalta-Say, in the lower valley of the Shiraz district
(taman), in the region of Samarqand. Although its origins can be traced back
to the mid-1850s, the dispute intensified only after the Russian conquest, when
the territory in question came under colonial administration.

The earliest evidence available indicates that in March-April 1856, in the
shari'a court of the Shiraz district, the Tuyagli Mulla-Kik community ( jama‘a)
acknowledged the receipt of aspringin a place called Lay Chashma, in the afore-
mentioned locality, for the irrigation of 50 gish'© of land. They also declared
that they had dug the spring, canalized its water, and irrigated the surround-
ing land according to their established practices (ba-gadr-i rasm-i khwudha).
The representatives of the Tuyaqli Mulla-Kik community also acknowledged
before the gadi an agreement that they had reached with their fellow kinsmen
from the Tuyaqli Jangal community. This consisted of the transfer (taslim) of
possession of a spring in Uziin-Say, in the aforementioned lower valley, for the
irrigation of 20 gush of land. The transfer had been made so that the Tuyaqli
Jangal community could dig the spring in Uzin Say, irrigate the land with its
water, and develop certain forms of agriculture (gasht wa zara‘at). Apparently,
two Tuyagli communities divided among themselves the state land in Kalta-
Say, by allotting the rights to two neighboring springs, one in Lay Chashma, the
other in Uziin-Say. The Islamic legal record makes clear that the two parties did

109 As marginal lands, pastures received special fiscal treatment by the Russians. According
to the 1886 statutory law, taxes on rain-watered land were levied at the rate of 10% of the
actual yield of the harvest; after the amendments brought of 1900, taxes were instead
calculated in proportion to area. It is unclear whether this change in fiscal policy was
instrumental in instigating native attempts to seize marginal lands; the evidence so far
collected does not give a consistent picture.

110 Qush is the Chaghatay rendering of the term juft. It signifies the amount of land that can
be tilled using a single pair of oxen (jufi-i gav). See Semenov, Ocherk pozemel’nogo-podat-
nogo ustroistva b. Bukharskogo khanstva: 53. On the qush as a variable variable measure of
land area, see E. Davidovich, Materialy po metrologii srednevekovoi Srednei Azii (Moscow:
Nauka, 1970): 122—23.
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not own the land there but that they had only received the springs and their
water to use in cultivating the surrounding land.!!

This was the situation when the Russians came to Central Asia. The situa-
tion evidently deteriorated in 1897, when three members of the Tuyaqli Mulla-
Kik community—Bigim Qul Mirza Bay, Qul Bigim, and Hasan Nazar—sold 68
tanabs of the rain-watered land in the locality of Uztin Say to several people
belonging to the Turk community.""? As Uzan Say was known to have belonged
to the Bukharan state, the native court certified not the sale of the land itself
but only of its improvements, that is, the cultivated land. In other words, this
legal record shows that Bikim Qul Mirza Bay, Qul Bigim, and Hasan Nazar sold
only their usufructuary rights to the land. Nearly one month after the issuance
of the shari'a court record,!'® however, the three vendors persuaded the head-
man (volostnoi upravitel’) of Tuya-Tartar County and a local notable (agsaqgal)
to aver that the 68 tanabs of land mentioned in the legal record were their own
property (mulk).14

At the end 0f 1897, twenty-two residents of the Inichka settlement (gishlag),
in Chashma-Ab County of Jizzakh Province, petitioned the military governor
of the Samarqand region. The residents were all members of the Tuyaqli Jangal
community who claimed that, from time immemorial, they had had the use of
about 400 tanabs of rain-watered land (bahari-karlik), which they had inher-
ited from their forefathers (qadim al-ayyamdan ata-babalarmizdan). They
did so by referring to a legal certificate in their possession, which attested to
their rights. They also explained to the Russian authorities how they used the
land. They said that every year, in spring, they cultivated it and lived off its
produce. Problems began when Bigim Qul and Qul Bigim, who were residents
of Bidana, sold about 100 tanabs to the Turk community, residents of Usmat-
Qatartar County. The sale was apparently solemnized by the native court in
Shiraz, which issued a legal certificate.'> The residents of Inichka asked the
Russian authorities in Samarqand to come to their assistance and help them
ascertain the truth about the case.

Lieutenant Kolchanov, head of the suburban area (prigorodnyi uchastok)
of Samarqand Province, was put in charge of the preliminary investigation of
the case. He checked the native court records that the claimants mentioned

111 TsGARUz, f.1-21, 0p. 1, d. 475, L. 5.

112 30.061897, ibid.: L. 6.

113 27.07.1897, ibid.: L. 60b.

114 ushbuwathiqa ichida yazilgan 68 tanab yir wajhidan taftish gildim ashbunt ichida madkir
Bigim Qul [...] hagq wa mulki tkan, ibid.

115 Ibid:lg.
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in their petition and found that the “indigenous document” (tuzemnyi doku-
ment) proved that “the land in the localities of Lay Chashma and Uzin-Say
(20 gush of land) was allocated to a community [priznan za obshestvom)] of the
Tuyagqli clan [rod]. To this latter clan belonged both the parties to the dispute.”
Kolchanov added that the 20 gush appeared to belong partly to the residents
of Inichka and partly to the residents of another settlement, called Bidana. It
seemed to the Russian official that the residents of the latter settlement had
sold their shares of rain-watered land long ago and that they tried to appropri-
ate the shares belonging to the Inichka residents. They did so by selling secretly
nearly 100 tanabs to the Turk community.

Kolchanov seems to have received little help from his translators. His report
shows that he misunderstood much of the content of the shari'a court record
provided by the Inichka residents. Kolchanov held that the land in Uziin Say
was “shared” by the residents of Inichka and Bidana. In fact, the record indi-
cates that people from Inichka had rights to the land in Uztan Say, whereas
the other party—the Bidana residents, members of the Tuyagli Mulla-Kik
community—had usufructuary rights to Lay Chashma. Kolchanov’s faulty
knowledge of the vernacular languages also prevented him from reconstructing
properly the sequence of the documents and thus grasping the stratagem con-
cocted by Bigim Qul and Qul Bigim, together with the county headman and the
agsaqal, to sell state land as if it were their private property. When Kolchanov
questioned the gadi who had notarized the sale deed, the latter answered that
he had agreed to issue the deed because the county headman and the agsagal
had confirmed that the land belonged to the sellers. Apparently, Kolchanov
could make no sense of the documents in Persian and in Chaghatay and thus
overlooked a major discrepancy between them: in the native court record, the
object of the transaction was the improvements on rain-watered land, whereas
the affirmations produced by the county headman and the head of the rural
community showed that the object of sale was private land.!

The end of this story reveals that Russians could not always prevent the
indigenous population from seizing what was, before the conquest, state land.
The Russian authorities ruled that the dispute should be adjudicated by an
extraordinary assembly of gadis. The latter gave a concise report of the hearing,
stating that, when the claim of the agent of Inichka residents for the usurped
land was denied, the gadis asked the plaintiffs to produce testimony of their
claim. Interestingly, it seems that they did not review the shari'a court record,
which had been issued in the precolonial period. Instead, as the plaintiff could
not provide the requested probative evidence, the judges asked the defendants

116 Ibid.: 1. 4—40b.



THE BUREAUCRATIZATION OF LAND TENURE 197

to swear an oath. At this point, a third party intervened and suggested set-
tling the dispute amicably, and the defendants paid 1,500 tangas for the land
in question.!'” As we shall see, settlements would be a successful instrument
in the hands of the locals in securing land-ownership rights to estates they
attempted to seize.

3.2

117

Case Study: Troubles in Jalayir

On 5 January 1887, I reached Qara Quduq early in the morning, together
with ‘Abd al-Sattar, who had formerly served as gadi, and Mulla
Birdi Bay, a gadi [presently on duty]. The head of Zaamin County,
Mulla Darwish, and forty notables [pochetnye] [also were with me].
[I was also followed by] Balabanov, a translator, and two guards [ jigits]
in the service of the provincial chancellery. As soon as we reached the
place, [a crowd of] nearly a hundred individuals gathered [before us].
They were Uzbeks belonging to the Turk and Jalayir clans [rod]. We found
there barns for the cattle and cultivated fields. The gadis and others told
me that [the premises] were built last year. While facing the crowd,
I read aloud the decision of the Muslim judicial assembly and your order
[instructing that those improvements be torn down]. Assoon asI finished
[reading it], Mulla Rustam yelled at me that, as long as he lives, nobody
would ever touch those buildings. After that, he took out a knife and
threw it before my feet. He then laid his head on the ground and began
to shout at me, asking that I chop off his head with that knife. When the
headmen of Zaamin County climbed on the roof of one building in order
to execute [the removal of the buildings], the Faydullah brothers, their
relatives, and even their wives took measures to counter my orders. They
tried to spread chaos and to get the county headmen down from the roof.
The crowd [was all around and] pushed me. I could not move. The two
guards heard that somebody was calling on the people to pull out their
knives in order to defend Mulla Rustam. In the end, [I was able to] arrest
him and his brothers. I immediately dispatched them to Jizzakh, awaiting
your command. During many years of service, I have never experienced
anything resembling this event, and I felt anxious and frightened [vzvol-
novan i potresen]. As I was leaving, the Jalayirs began to beat up the Turks.

13.01.1899, copy of the decision, ibid.: 1. 38.
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I cannot say who beat whom, because everybody was fighting. The Turk
people mounted their horses and rode away.!'8

This was the end of the story of one family trying to get hold of state land in
a mountainous area of Jizzakh Province, which had, before the Russian con-
quest, belonged to the Bukharan emirate. The story is not one of heroic resis-
tance by subaltern subjects against domination by Russians in Central Asia.
Rather, it is the last act of a drama that centered on local communities who
were asserting emotionally their aspirations concerning land rights, of which
they had no proof.

The story can be traced back more than twenty years. For at least a genera-
tion, two communities (jama‘at), the Jalayir and the Turk, had been involved
in a competition over water and land resources along a stream called Jalayir.
The stream runs from south to north, nearly 20 kilometers east of Zaamin, in
a poorly irrigated area. There was a rural settlement (mawda‘/qishlaq) and a
summer pasture (yaylaw), both named after the stream. The confrontation
between the Jalayir and the Turk led to blows, when one community usurped
the summer pasture attached to the settlement, cultivating it for themselves
and refusing others access to it. At this point, the story becomes more compli-
cated, as a third community asserted rights to the pasture. But let us start from
the beginning.

The earliest evidence available in the records collected by the Russians on
this case is a document from May 1861. At this time, a few years before the
Russian conquest, twenty-four people appeared before a gadi in Ura-Tepe,
which was, at that time, a small semi-autonomous principality, highly unstable
politically,’® seemingly under the formal control of the Bukharan emirate.
These individuals intended to register a substantial change in the way they
had been sharing the water of the Jalayir stream. Until that time, the water had
been accessible and was distributed on the basis of a sequence of twenty daily
shares according to an old custom of the local populace (mushtamal bar dawra-
yi bist shabana riza ba rasm-i qadim-i ahali). The group of people owning
(malikin) the water decided to seek the notarial services of the gadrin Ura-Tepe
in order to add another three shares to their water allotment. Accordingly,
they transferred the ownership (tamlik) of one share of water (yak ab) to three
individuals, Rajab ‘Ali Bay, Subhanquli, and Sawir Quli Bay. The latter handed
over 14,000 tangas to the most prominent member of the group, one Musa

118 Report, Captain Rybushkin to the commandant of Jizzakh Province, 06.06.1888, TsGARUz,
I-21, 0p. 1, d. 56, 1. 58.
119  Materialy po istorii Ura-Tiube. Sbornik aktov XVII-XIX wv.: 4.
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Diwanbig], thus extinguishing an earlier debt.!20 As his title “Diwanbigl” sug-
gests, Miisa must have held a prominent administrative office as tax surveyor in
the emirate.!?! He must have exerted his authority and requested that his three
fellow group members pay that considerable sum of money to be entitled to
ownership rights to the water. A few months later, Muisa Diwanbigi appeared
before the same gadi and acknowledged that he had a duty to perform, con-
sisting of paying to Rajab ‘Ali Bay, Savir Quli Bay, and Mulla Rustam (brother
of the aforementioned Subhanquli) exactly the same sum of money as he had
received. We do not know why he had to return the money to its former own-
ers. This course of action, however, is noteworthy because it marks the rise of
a smaller group among the Jalayir community. The latter’s internal balance
of power shifted in favor of the offspring (awlad) of a certain Faydullah. Two of
his sons, Mulla Rustam and Subhanquli, each owned two shares of water. A
few years later, the latter and their seven brothers secured ownership (mulk) of
200 manns'?? of land in the settlement of Jalayir. This portion abutted another
ancestral undivided estate (musha‘) belonging to Faydullah’s sons who were
thus expanding their possessions.!?3

Faydullah’s offspring, notably Mulla Rustam, did not conceal their ambition
to get hold of the land belonging to the Jalayir settlement. They revealed their
intentions clearly after the Russian conquest, when they seized an area in the
mountainous locality of Qara Quduq. When this happened, the people from
Jalayir, notably a group around a certain Ibrahim, complained that this land
had been traditionally kept as summer pasture and that only part of it was used
for small-scale agriculture. In early 1884 Mulla Rustam and other six individu-
als were accused by another group of having usurped the land and prevented
the Jalayir residents from accessing it. Mulla Rustam’s opponents brought
the case to the attention of the Russians. They argued that they possessed
approximately 1,000 batmans of land, inherited from their forefathers, which
consisted of arable land and summer pastures (takhminan ming batmanlik yir
gadim al-ayyamdan ata-babamizdan gilghan tkin wa yaylaw jaylarimiz idi). The

120 TsGARUz, 1-21, 0p. 1, d. 56, 1. [8].

121 Mirza Badi* al-Divan, Majma“ al-Arqgam (Predpisaniia Fiska). (Priemy dokumentatsii v
Bukhare XVIII v.), ed. A.B. Vil'danova (Moscow: Nauka, 1981): 54, 97.

122 Mann (or man, from batman) is usually employed as a measure of weight. Davidovich,
Materialy po metrologii srednevekovoi Srednei Azii: 85-94. It was also used, as in this case, to
denote the area that could be sown with a specific quantity of seeds. See Kh.A. Kaiumova,
Narodnaia metrologiia i khronologiia Tadzhikov Karategina, Darvaza i Zapadnogo Pamira
XIX-nachala XX vv. Synopsis of PhD diss. [avtoreferat] (Khojand, 2009): 16 and 18.

123  TsGARUz, 1-21, op. 1, d. 56, 1. gob.
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appellants informed their Russian addressee that Mulla Rustam and his affili-
ates were spreading the rumor that they had purchased (satib alditk dib) the
land in Qara Qudug. This piece of information, whose crucial importance we
recovered only after the fact, is instrumental in situating the following course
of events in the context of Russian legislation: could Mulla Rustam and his
men buy that land?124 This appeal led to an inspection showing Mulla Rustam’s
muscular behavior with the purpose of acquiring land-ownership. This was a
war waged with documents rather than with weapons. The number of docu-
ments grew, along with the fortune he was amassing.

Captain Rybushkin, assistant to the commandant of the Jizzakh raion, led
the investigation. He concluded that the land had never been made arable
and that it was, instead, a summer pasture belonging to the Jalayirs. If this
land were to be made arable, the nomads (kochevniki) would lose their sum-
mer pastures. Both parties were forbidden to turn this land into arable land,
argued Rybushkin, whereas it was perfectly lawful for the Jalayirs to use it as
pasture. The Russian officials therefore ruled that the cultivation of the land in
question should be forbidden to both the parties, according to resolution no.
2674 of the governor-general, dated 22 April 1882, until the land-tax assessment
should be carried out; the Jalayirs should be accorded the right of using that
land as summer pasture and bringing their flocks there.25

Ibrahim and his community were not satisfied with this decision. A few
months later, they complained that the new prohibition of plowing those
lands affected their finances substantially by reducing greatly the production
of the land. Accordingly, he and his fellow clan members asked to be allowed
to till the land that belonged to them (prinadlezhashii nam).'?6 This argument
attracted the sympathy of Pankratov, the head of the Jizzakh raion, in whose
eyes Ibrahim seemed to be defending the interests of a group of poor against
the party of the rich led by Mulla Rustam. Pankratov was convinced that the
request of Ibrahim was just (spravedlivo) and concluded that it would be rea-
sonable to allot to his party some of the pasture for conversion into arable
land.'?? Pankratov’s superior, the commandant of the Khojand Province, agreed
in principle with his observations but noted a glaring contradiction between
Pankratov’s recommendations and the information that he had gathered on

124 Ibid.:L1.

125 Ibid.: 1. 3—4.

126 N.d, ibid.: 1. 13. Similar petitions were submitted on 31 July 1884 and 22 August 1884,
respectively, ibid.: L. 14 and 15-150b.

127 24.08.1884, ibid.: L. 16.
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the land in question:'28 the land had never been tilled and had always been
used by nomads (v pol’zovanii kochevnikov). “Therefore”, asked the comman-
dant of Khojand Province, “if some of [the Jalayirs] till this land, would this
act not contravene [the idea that the land] is the summer pasture of these
nomads? If this is not the case and the nomads have enough land for their
summer pasture, then I ask you to allow the poor party to till it."12° It was natu-
ral for the Russians to assume that the people who used pastures were nomads.

As in the preceding case of Uziin Say, the parties to the dispute resorted to
a native court to settle their conflict amicably. Mulla Rustam, acting on behalf
of forty households, acknowledged a settlement of the dispute between the
people they represented and the party of Ibrahim over the land of Qara Qudugq,
which consisted of fallow and pasture land (zamin-i biiz-i mar‘at wa yaylaw). In
exchange for the release of the previous claims, a substantial portion of land
in Qara Quduq became the shared property of Mulla Rustam and his brother
Hasan and the community on whose behalf they acted (ba mayan wa jama‘a-i
mu‘akkalin makhsus gardanida).'3°

By filing a claim against a fellow member of a community, one could acquire
rights to a pasture and notarize them as a deed of amicable settlement. With a
certificate issued by a native court, which solemnized such rights, it would be
easy to persuade the Russians that one’s position was sound. The Jalayirs were
clearly aware that the bureaucratization of property relations was instrumen-
tal to seizing pasture. Mulla Rustam had just received a copy of this document
when two members of his community again petitioned the Russians:

This year, the assembly of gadis issued a decision on the land in Qara
Qudug. The gadis gave two copies of the decision, one to our group, that
is, forty households, and one to the party of Ibrahim, of sixty households.
Now, when we suggest dividing the land between our forty households
and cultivating it, Mulla Rustam claims that the [gadis’] decision involves
him alone and does not concern us. In order to avoid further conflicts, we
ask you to order that our land be divided.!3!

An agsaqal of Zaamin was immediately dispatched to make an inquest.
Reporting to the authorities in Jizzakh, he explained that, as a consequence

128 Ibid.: L 40b.

129 Ibid.: 1. 160b.

130 January-February 1885, ibid.: 1. 20b.

131 Bik Kildi Muhammad Khwaja-tighli and Baba Aqsaqal Ahmad Safi-tighli to Pankratov,
20.11.188s5, ibid.: 1. 250b.
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of the conflict over Qara Qudug, the residents of the Jalayir settlement were
divided into two groups. The first comprised sixty households, the second forty.
The former claimed that they intended to cultivate the land. Mulla Rustam and
his forty households argued that the land should not be cultivated and should
be retained as summer pasture. But Mulla Rustam lied:

As he and his men took the water from a small river nearby and plowed
and cultivated an area, Mulla Rustam claimed that the land in question
belongs to him [ yirim haqqim]. They cultivated an area of six puds of bar-
ley [a pud could produce about 100 kg of barley]. They cultivate another
five puds of barley in a place called Ilanli, a pasture above Qara Qudug.
Beside this, in a place even higher, he plowed land that measured about
sixty puds, which [in the past] had been already tilled [aq yir]. Some of
it is cultivated in wheat, some in barley, and the rest has been left fallow
[guraq]. Above, there is also a pool [hawd] from which water is taken for
irrigation.132

In order to strengthen his rights to the land he cultivated, Mulla Rustam
claimed he had paid a land-tax and asked that the members of his group con-
tribute to such expenses. Twenty-one households refused to do so and claimed,
instead, their own share (Aissa) of the land that they would plow independently
(zara‘at gilamiz). Mulla Rustam opposed them, requesting that they first pay a
share of the tax to till the land in Qara Qudug. “Should they not be able to pay,”
concluded Mulla Rustam, “the twenty-one households would continue to use
the land as summer pasture.”

The Zaamin agsagal was the first to understand that, if knowledge of this
case were to spread, other groups might attempt to seize pastures for agricul-
tural purposes. Indeed, he informed the Russians that there was also another
community, the Turks, who had rights to the pastures of Qara Qudug, which
amounted to two months in the summer of every year. He also warned the
military-civil administration that, if taxes were collected from the party of
the twenty-one households and the latter were allowed to cultivate the land,
the Turks might advance the same claims. The agsaqgal was clearly recom-
mending that the Russians preserve the land in Qara Quduq as summer pas-
ture to avoid conflicts and social disturbances.!33

132 05121885, ibid.: 1. 310b.
133 To the head of the Jizzakh uezd, 24.1.1885, ibid.: 1. 24.
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A day before the Zaamin agsagal sent his report to the head of the Jizzakh
district, the Turk community made a strategic move by appealing to the
Russians:

Even though the assembly of gadis ruled that our land should remain
summer pasture and communal property, Mulla Rustam and his com-
munity has tilled it and cultivated it, even though the two parties had
reached an agreement, according to shari‘a, that the land should remain
pasture. Now we too want to cultivate our land and therefore appeal to
you to order a trustworthy person to deal with the case in order to avoid
future conflicts. We ask that our right to the land be upheld and that we
be allowed to use it as we see fit, whether we want it as summer pasture
or as cultivated land.134

The Zaamin agsagal was dispatched again to Qara Quduq and found that it was
established practice that the Turk community would every year open a well at
Qara Qudugq for their cattle. That year, however, Mulla Rustam with his men
prevented them from doing so. The Russians decided to arrest Mulla Rustam
for seven days on a charge of seizing land illegally and asked the agsaqgal to take
measures to prevent other landholders from restricting the access of other, less
wealthy, individuals to the pasture.!3

In the meantime, justice was served. A native court of six gadis ruled on
the dispute between the party of Mulla Rustam, his brothers, and other resi-
dents of the Jalayir settlement and the Turk community. The gadis compared
with their court register a copy of the decision, which they had issued and
entrusted to the Turks. The year before, they had found that Mulla Rustam and
his brother had admitted that, from ancient times, the Turks had been using
the land in Qara Quduq as a summer pasture and its water and that the two
had never prevented the Turks from doing so. The Turks too had acknowledged
that, if Mulla Rustam and his people would agree not to prevent them from
accessing the land, they would drop their claim. The conflict thus ended in
an amicable settlement,!3¢ but Mulla Rustam took a new tack, requesting that
the land in Qara Qudud be registered as the property (milkiyat) of his com-
munity, even though his property rights were not evident. The gadis, however,

134 Rahman Bay Karim-iighli, Mulla Igam Birdi Hasan-tighli, and ‘Ali Murad ‘Awad-tighli
acting on behalf of 170 households of the Turk community (jama‘a), 23.11.1885, ibid.:
1. 26.

135 See the Russian’s decision in the right margin of ibid.: L. 310b.

136  ushbu tarigada ibra’ wa musalaha bayincha saf bilghan, 15.03.1887, ibid.: 1. 36.
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explained that four certificates of release (tirt khatt-i wathiqa-yi ibra’), which
he had ready, did not prove that he could use the land as his own property
(mulk balmaydar). In fact, Qara Quduq was, the legists explained, state land
(padshahlik mamlaka), and the two parties should use it, provided that they
used it as a pasture (tkkawt ham yaylaw qilib mutasarrif bulmaglari darkar)
[Fig. 12].137

After the decision of the native court, the provincial chancellery issued a
regulation requiring the local headmen (illtkbashi) to accompany any group
(qayst jama‘adan bilsa) that applied before a native court for the notari-
zation of a transaction in land. In their absence, the gadis should not issue
documents. The Russians evidently understood that there was a danger that
local power holders might expropriate land formerly belonging to the state.138
They were right: Mulla Rustam appealed in the meantime to another native
court, requesting the issuance of documents regarding a large area of land.
Even though the native judges were unwilling to support him—this itself is
evidence that not all gadis were easily corrupted—Mulla Rustam did not give
up on his plans. Two years later, information reached Jizzakh about a man
using Qara Quduq for agricultural purposes'®® who had furthermore built
some barns there.140 Skirmishes between the party of Mulla Rustam and the
Turk continued until the commandant of the Jizzakh raion ordered that the
former be exiled.!*! The Russian official noted that Mulla Rustam was a man
particularly harmful to the prestige of Russian rule in the region. He depicted
Mulla Rustam as a local rich man (bogaty: mestnyi kulak) who failed to obey
the Russian authorities. The commandant argued that, if stern measures were
not taken to punish his riotous behavior, he might come to enjoy great popu-
larity among the local population.!42

While Mulla Rustam was attempting to seize the land in Qara Qudug, fight-
ing Ibrahim and holding the Turk community at bay, he and other Jalayirs
had opened another front in the conflict for irrigated land (zamin-i abi-kart)
against the Balghalis, a neighboring community. The area in question was
situated around a settlement called Shahid Kutchi, on the Aq-Bulaq stream,

137 Ibid.

138 Headmen of the Jalayir settlement to the head of the Jizzakh uezd, n.d., ibid.: 1. 20.

139 Mulla Darwish reported about the fact that the buildings were not removed and that the
people had been cultivating the land four months later, cf. ibid.: L. g0.

140 Commandant of the Jizzakh uezd to his adjutant, Rybushkin, 19.09.1887, ibid.: 1L
41—420Db.

141 15.01.1888, ibid.: 1. 68.

142 Commandant of the Jizzakh uezd to military governor of Samarqand Province, 10.10.1888,

ibid.: 1. 78.
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FIGURE 12 Record of a ruling issued by the native judicial assembly of Zaamin, 15.03.188;,
TsGARUz, I1-21, op. 1, d. 56, L. 36.
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a few kilometers east of the Jalayir settlement. The situation was particularly
disadvantageous for the Balghalis, because the land was surrounded by areas
of ancestral undivided property (musha’) in the possession of other communi-
ties. One such community was the Jalayirs. The first round of conflict ended
in 1881, when representatives of the Balghalis and the Jalayirs met at a native
court in Zaamin. The parties concluded a settlement according to which half of
the contested area and the corresponding water shares of the Aq-Bulaq would
be counted as property (haqq wa milk-i khalis) of Mulla Rustam and Ibrahim
and the groups of Jalayirs whom they represented.!43

The conflict between the Jalayirs and the Balghalis resumed in 1904, when
the land-tax commission assessed the situation. As the two communities
could not agree on the boundaries of the area, the commissar of the Jizzakh
land-tax commission requested the involvement of the police chief (pristav)
of the Zaamin raion. This is how the Russian official recounted the scene that
unfolded as he reached the locale of Shahid Kutchi:

On the spot, I found that the Jalayirs claimed that their land abuts the
land of the Balghali settlement. So it does, on the western side, along a
road. However, the residents of the Balghali gishldq contested this border
and located it 1%2 versts further west on rain-watered land. I inspected
the available documentation. [...] On the basis of these deeds, I could
not determine the western border. I decided to pass the case on to the
native court. In my presence, two attorneys representing each side were
chosen. They agreed that the case should be transferred to the compe-
tence of an assembly of judges to whom I explained the issue in detail.
I ordered them to determine precisely the western border and leave
untouched the cultivated lands, because the latter had already been
divided by a native court in 1881. The native judicial assembly came to
the spot and issued a decision based on an oath. This decision identi-
fies the western border with the road heading to the gishlag. In this way,
it includes part of the settlement and cultivated lands. [...] This is not
in accordance with the previous ruling. In addition, the Jalayirs received
part of the settlement, which includes buildings, a mosque, and an old
graveyard, together with rain-watered and pasture land and nearly all the
water. [...] Given the fact that the native judicial assembly did not deter-
mine the western border and notwithstanding the order not to touch
the cultivated land, I, together with the residents of the two gishlags, the
commissar, and a land assessor [zemlemer], walked to the western side

143 Certificate of acknowledgment, five gadis’ stamps, 24.05.1881, TsGARUz, f. 1-21, op. 1,
d. 634, L. 27. In Persian; abridged version in Chaghatay, ibid.: l. 21.
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from the Balghali gishlag, to the Aq-Bulaq spring, and began to deter-
mine who cultivates what. In this way I wanted to determine the de facto
possession [ fakticheskoe vladenie]. The two parties began to produce
evidence and indicate precisely where the cultivated lands are located.
It turned out that the pasture land is used by both parties. According to
the evidence on the de facto possession [po viiasneniiu fakticheskogo viad-
eniia], all the cultivated land and the entire gishlag should be considered
as belonging to the Balghalis, [whereas] part of the rain-watered land and
about one-half of the pasture should be considered as belonging to the
Jalayirs. I, together with Captain Rubakhin and the assessor Pleger, drew
amap [glazomernyi chertezh] on which we laid out a proposal for a rede-
fined border between the Balghalis and Jalayirs. The Balghalis agree, but
the Jalayirs insist on their evidence and express dissatisfaction with the
project, as they wished the border to be identified with the road.1#4

The Balghalis thus appealed against the decision of the gadis. The case was
reviewed by the okrug military court in Samarqand, which collected the depo-
sitions of several people. Among them was the land-tax commissioner Captain
Rubakhin, who provided a revealing insider’s account of the conflict. He said
that the dispute was initiated by a few immoral (nedobrosovestnye) residents
of Jalayir, who were led by ‘All Bik (son of Mulla Rustam), a former county
headman who had been imprisoned for bribery (za podkup). Rubakhin noted
that the only thing that ‘Al1 Bik had in support of his claims was the native-
court record issued in 1881, which gave a terse description of the division of
land between the Jalayirs and Balghalis. The commissioner also noted that the
Jalayirs exploited the absence of more ample documentary evidence on the
division of the land. Rubakhin, however, was adamant that the burden for this
unjust decision fell on the native judicial assembly, whose

glaring superficiality turned out to the benefit of the Jalayirs. The assem-
bly had to define the boundaries of the rain-watered land of the Jalayirs
according to shari‘a. This was all they had to do. But they did not follow
your order; they did check the document, [but] they did not go to the spot
and did not inspect the irrigated land. For reasons unclear to me, they
divided the Balghali settlement. Alfalfa fields, two shrines, one mosque,
and twenty-two courtyards with buildings and plantations, which
belonged to the Balghalis according to uncontested, permanent, and
hereditary possession, use and disposal,*> were assigned to the Jalayirs

144 Doznanie, 29.09.1904, ibid.: 1. 15—20.
145 This is the wording of Article 255.
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FIGURE 13 Land assessor’s map of the contested lands in the Jalayir and Balghali settlements,
Iam County, Jizzakh District, 1904, TSGARUz, f. 1-21, op. 1, d. 634, . unnumbered.
COURTESY OF THE CENTRAL STATE ARCHIVE OF UZBEKISTAN
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on the basis of only one oath, which was sworn by a few suspicious indi-
genes, who had no idea whatsoever of what they were swearing. The deci-
sion was absolutely unjust, partial, and not in accordance with any rules.
I consider it necessary to appeal it and file an action against the judicial
assembly [...] for their superficiality, for the intentionally inadequate
selection of witnesses, and for their mockery of justice [izdevatel'stvo nad
pravosudiem].146

The impassioned report of Rubakhin provided scant juristic grounds for curtail-
ing the ambitions of Mulla Rustam and his son, but it must have been easy for
the Samarqand okrug military court to find arguments to overturn the gadis’
judgment. In reviewing the case, the military officials ruled that the native judi-
cial assembly was in breach of the statutory law (Article 211 of the polozhenie)
that conferred on native courts the power to hear cases among “physical” enti-
ties only, while the military court considered rural communities to be “juridical”
entities. The case therefore fell under the jurisdiction of the Russian justices of
the peace, and the decision of the native court was quashed.!” This time, a cer-
tificate of settlement did not prove sufficient to seize marginal lands.

Conclusion

Russian land policy in Central Asia was centered on the alleged recognition of
the existing forms of land tenure. The rationale behind such a policy was sim-
ple: reinforcing tenure would guarantee a stable fiscal income. The question
of whether imperial agencies regarded such income as sufficient for financing
the colonial enterprise in Russian Turkestan and in compliance with policies
of resettlement (pereselenie) is of little concern to the present study; readers
are directed instead to the excellent studies of Beatrice Penati.!48

Of greater interest for a legal history of Russian Central Asia is the fact that
colonization was conducive to the bureaucratization and subsequent modi-
fication of local perceptions of tenure. The purported preservation of indig-
enous notions of land tenure restricted a complex understanding of property

146 Land-tax commissioner Rubakhin to the Zaamin chief of police (pristav), o1.10.1904,
TsGARUz, f. 1-21, op. 1, d. 634, 1l. 23—230Db.

147 Ruling of the Samarqand okrug court, 26.10.1904 [copy], ibid.: 1. 40b.

148 See especially her “The Cotton Boom and the Land Tax in Russian Turkestan (1880s—
1915),” and “Managing Rural Landscapes in Colonial Turkestan: A View from the Margins.”
In Explorations into the Social History of Modern Central Asia (19th-20th Century), ed.
P. Sartori (Leiden: Brill, 2013): 65-109.



210 CHAPTER 3

relations and transformed it into a narrower, liberal notion of land-ownership.
Local sources indicate that, before the Russian conquest, Central Asian rul-
ers, landowners, and tenants viewed land less in terms of property relations
than in terms of rent and usufruct. This notion is reflected in Islamic juristic
sources and notarial materials in which the legal term milk (property) refers to
produce, not to land. Land was not just a commodity that could be exchanged
and monetized. Central Asians regarded land mainly in terms of its agricul-
tural produce. Local juristic sources therefore indicate that property rights to
land should be made equal to and exchanged for property rights to the pro-
duce. In other words, a peasant tilling a plot of land, say, in Marghilan, was not
particularly interested in whether the land belonged legally (i.e., formally) to
someone living in Tashkent, as long as he was entitled to a share of the pro-
duce. In fact, that peasant could sell his proprietary entitlements to the land by
claiming to have planted trees or erected a warehouse or a barn, for instance.
Hence, Islamic legal deeds tell us that individuals sold and purchased prop-
erty in the form of improvements (uskiina/sukniya) on the land. It is unlikely
that a peasant would boast the ownership of a tree, but he must have known
that his share of the produce gave him rights to the land. Central Asian fatwas
indicate clearly that, because peasants’ usufruct generated proprietary rights
(tasarruf-i malikana), landowners could not easily evict them from peasants’
own possessions.

This situation conflicted with what the Russians understood as land-
ownership. As the Russian bureaucracy conferred exclusive probative value on
deeds attesting to ownership rights, specifically on arable land, it necessarily
disempowered individuals who enjoyed only rights of disposal to communal
property and groups traditionally practicing seasonal pastoralism. Groups
engaged in seasonal pastoralism rarely kept deeds at hand unless the khan and
his chanceries restricted their access to the land with narrow contractual stip-
ulations. In their understanding of land tenure, they had been able to dispose
of land that belonged to them from time immemorial. Colonial bureaucracy
made things easier, by contrast, for those who could document on paper their
rights, either ostensible or actual, to cultivated land. The paperwork of district
chanceries suggests that, in such circumstances, a battle for milk unfolded on
many fronts. We know that local scrambles for land often ended in amicable
settlements, which stipulated that one party pay the other for certain plots of
land. It is no coincidence that such exchanges appear to have involved lands
that belonged formerly to the treasury of the khanates. It would be hasty to
conclude that such turf wars were less authentic than simulated, but it appar-
ently did not take long for locals to understand that the Russian bureaucratic
regime had become a valuable new legal resource.
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Annulling Charitable Endowments

Introduction

I'will begin with an extended anecdote as a form of casual ethnographic obser-
vation. The last time I was in Uzbekistan I heard someone recollecting stories
about charitable endowments (awgaf, sg. waqf'); it was a sunny day in October
2014, and I was in Khorezm. I had spent the entire day with my informant,
Erkinboy, inspecting private collections of Islamic manuscripts in the village of
Oromobod. We were about to head home when, walking through the gate of a
house I stumbled across a wire that tore the upper of my right shoe. A mixture
of embarrassment and anxiety marked the face of my companion. Erkinboy
decided to make a detour to the city of Khiva, the closest place that had a shoe-
repair shop. As we entered the citadel and walked past a row of silent madrasas
erected in the nineteenth century, my informant began to explain, in a tone
of self-entitlement, that, in the distant past, a set of powerful Islamic endow-
ments had stood behind those desolated buildings and were eventually abol-
ished by the Soviets; as my guide began to mourn the passing of the golden
epoch before the October Revolution, when awgaf had kept the Islamic world
of Khiva alive and well, I sensed that there was something odd about these
stories. I had heard similar tales years before, though narrated in other cities,
such as Samarqand, Bukhara, and Tashkent, and they all centered on one plot:
the Soviets alone should be blamed for closing down the Islamic endowments
in the region, in spite of the fact that Soviet power was, in fact, represented by
anew generation of local Muslim communists.! Stories like these are, however,
predicated also on another assumption that makes them quixotic: Muslims
should always like awgaf.

In this chapter I explore some of the attempts to annul waqf endowments
in the period before and after the Russian conquest of Central Asia in 1865.
I begin by examining complaints about the inequity of wagqf provisions, par-
ticularly on the part of heirs of an endowment’s founder who were not des-
ignated as beneficiaries. My exploration is necessarily tentative, because
attempts to annul endowments are to be found almost exclusively in legal
source-material in which details about the nature of such inequities, either

1 N. Pianciola and P. Sartori, “Wagqf in Turkestan: The Colonial Legacy and the Fate of an Islamic
Institution in Early Soviet Central Asia (1917-1924).” cAS 26/4 (2007): 475-98.

© PAOLO SARTORI, 2017 | DOI 10.1163/9789004330900_006
This is an open access chapter distributed under the terms of the CC-BY-NC-ND License.
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ostensible or actual, are scanty. These vignettes clearly suggest that opposition
to the wealth-distribution mechanisms of endowments required recognition
of the available legal resources. With the establishment of a pluralistic legal
regime, the Russians increased the number of such resources, thus making
it easier for locals to annul endowments in an effort to free up property. The
analysis of this phenomenon is vital to our appreciation of the changes that
took place in the domain of knowledge and its distribution among the Muslim
population of colonial Central Asia.

The conventional understanding of the waqfholds that it is, first and fore-
most, an act of “charity”? The founding of a charitable endowment ostensi-
bly constitutes something useful and desirable for a community of believers,
and the act confers an aura of piety on the individual who dedicates his/her
wealth for the benefit of a (religious) institution;® someone who relinquishes
the usufruct of his/her properties for the benefit of, say, a madrasa or mosque
or to provide funds for the recitation of the Qur’an is worthy of mention as an
example of probity.* This is what historiographers do when they present the
Bukharan emirs Danyal Bi (r. 1758-85), Shah Murad (r. 1785-1800), and Haydar
(r.1800—26) as just rulers (padishah-i sahib-i nasfat wa ‘adalat) and praise them
for enforcing sharia and restoring endowments that had fallen in disuse.

2 “The idea, as well as the terms sadagqa jariya or sadaga mawqufa, appear in virtually every
treatise on the wagqf,” M. Hoexter, “The Wagqf and the Public Sphere.” In The Public Sphere in
Muslim Societies, ed. M. Hoexter, Sh. Eisenstadt, and N. Levtzion (Albany: State University of
New York Press, 2002): 135 fn. 18; see also P.C. Hennigan, The Birth of a Legal Institution: The
Formation of the Waqf in Third-Century A.H. Hanafi Legal Discourse (Leiden: Brill, 2004): pas-
sim; J. Krsmarik, “Das Wakfrecht vom Standpunkte des Sari‘arechtes nach der hanefitischen
Schule: Ein Beitrag zum Studium des Islamischen Rechtes.” ZDMG 45 (1891): 534.

3 Timur Kuran points out that a waqf confers an aura of sacredness on the properties endowed
to an institution. See Kuran, The Long Divergence: How Islamic Law Held Back the Middle East
(Princeton: Princeton University Press, 2011): 112.

4 In his Riz-nama, the Bukharan jurist Muhammad Sharif-i Sadr-i Ziya’ noted: “The third
good deed was: on Fridays only one muezzin served at the khanagah mentioned above,
although the power of one man’s voice was often insufficient because of the multitude in
the congregation. For that reason, I added one more muezzin, allotting for him as a wagqf
approximately four tanabs of a pond of reeds [kul-i nay-zar] in the place of Maliyan, in order
that, on Fridays, he could recite the adhan together with the first muezzin and help him
tidy up the additional area. God, receive [this] of us!,” The Personal History of a Bukharan
Intellectual. The Diary of Muhammad Sharif Sadr-i Ziya, trans. R. Shukurov and ed. Edward
Allworth (Leiden: Brill, 2004): 270.

5 With regard to Danyal Bi, see A. von Kiigelgen, Die Legitimierung der mittelasiatischen
Mangitendynastie in der Werken ihrer Historiker, 18.—19. Jahrhundert (Istanbul: Ergon, 2002):
333—4; Akhtind Mulla Muhammad Wafa b. Muhammad Zahir Karminagi, Tuhfat al-khani, Mms
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The concept of public utility (maslaha) suggests that the establishment of a
charitable endowment is an act that is intrinsically praiseworthy and that will
secure the donor a reward (thawab) in the afterlife;® this applies equally to so-
called “family endowments,” established in response to “pietistic urges.””
Although endowments are generally conceptualized within a narrative
web of goodwill, it does not follow that everyone regards them with the same
degree of sympathy, let alone moral approval. If charitable endowments
served as a means of providing for the souls of many, they also placed a heavy
burden on the lives of some. While we may be inclined to depict attempts to
confiscate endowment properties as instances of economic “rapacity,’® it may
be that waqf administrators acted just as rapaciously towards the people who
found themselves within convenient reach. Consider the case of a certain
Nasir Jan, who owned a shop abutting a wall of the Mulla Miskin madrasa in

Tashkent, TsVRUz, no. 2726/111: fol. 8a. For a description of this manuscript—a twentieth-
century abridged version of the original Tuhfat al-khani written in the eighteenth century—
see Sobranie vostochnykh rukopisei akademii nauk respubliki Uzbekistan: Istoriia, ed. D.Yu.
Iusupov and R.P. Dzhalilov (Tashkent: Fan, 1998): 179. The Bukharan polymath Ahmad
Makhdam Danish (1827—97) offered a diametrically opposed evaluation of Danyal Bi, under
whose rule, he says, madrasas and mosques in Bukhara fell into decay and “the Uzbek people
took over the affairs of the government [...] and stole the bread from the endowments’ stores
to feed their stomachs” (nan az anbar-i awqaf duzdida ba-masraf-i shikam wa furaj-i khwud
mirasanidand). See Ahmad Makhdham Muhandis-i Bukhari, alias Ahmad-i Kalla, Tarjimat
al-ahwal-i amiran-i Bukhara-yi sharif az Amir-i Danyal ta ‘asr-i Amir Abd al-Ahad, Ms
Tashkent, TsVRUz, no. 1987: fol. 7b; cf. the Tajik edition, Ahmad Makhdumi Donish, Risola yo
mukhtasare az ta’rikhi saltanati khonadoni manghitiia (Dushanbe: Sarvat, 1992): 8, where the
passage is rendered incorrectly. With regard to Shah Murad and his restoration of the endow-
ments, see ‘Abd al-‘Azim [Bustani]| Sami, Tarikh-i Salatin-i Manghitiya (Istoriia Mangytskikh
gosudarei), ed. and trans. L.M. Epifanova (Moscow: Nauka, 1962): fol. 62b. Emir Haydar not
only revived endowments that had fallen into decay but also renewed their deeds (¢ajdid-i
sijillat-i anra farmud): Ahmad Makhdam Muhandis-i Bukhari, Tarjimat al-ahwal-i amiran-i
Bukhara-yi sharif az Amir-i Danyal ta ‘asr-i Amir Abd al-Ahad: fol. na. Robert McChesney
suggested that Shah Murad ordered that endowment deeds be recopied “either as an act of
piety or perhaps to ensure the government had a record of wakfs in Bukhara.” See his “Wakf.
V. In Central Asia.” EI2 vol. X1: 92.

6 The notion of “reward in the afterlife” (thawab) is integral to the language of waqf deeds,
and its use attests to the moral dimension of charitable endowments. See F. Schwarz,
“Bargeldstiftungen im Chanat von Chiva, 1840-1922.” DI 80/1 (2003): 86-87.

7 D.S. Powers, “The Maliki Family Endowment: Legal Norms and Social Practices.” JMES 25/3
(1993): 379-406.

8 G.C. Kozlowski, Muslim Endowments and Society in British India (Cambridge: Cambridge
University Press, 1985): 20.
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Samarqand.® Nasir Jan found himself involved in a dispute when the adminis-
trator (mutawall) of the endowment supporting this madrasa claimed that the
shop had been devoted to the madrasa’s benefit. The administrator’s confron-
tational attitude did not deter Nasir Jan from attempting to defend his rights.
Armed with a written attestation of his ownership rights, he agreed to meet his
opponent before a gadi. When the judge heard the claim, he placed the bur-
den of proof on the administrator, who failed to produce evidence. Nasir Jan
would have sworn an oath and thus won the case, but a small group of elders!®
who were present in court arranged a reconciliation (musalaha) between the
parties.!! The elders decided that Nasir Jan should contribute to the well-being
of the endowment (khayriyat al-waqf) because the shop in question occupied
a plot (‘arsa) of land belonging to the wagqf. Their intervention led to the nota-
rization of a contract of amicable settlement stipulating that Nasir Jan would
pay a “ground rent” fee (called sulhana, from sulh, “reconciliation”) to the
administrator. The shop no doubt belonged to Nasir Jan, but the reconciliation
agreement made it obligatory for whoever possessed the building to pay a sum
of money to the administrator.

This case found its way into the copybook of the administrator of the
endowment supporting the Tilla Kar madrasa, one of the most important insti-
tutions of Islamic education in Central Asia.!? For the compiler of this copy-
book, the particularly instructive feature of this case was the right conferred
on the administrator to levy a fee on a property that was not among the assets
of the endowment. Honing the skills to secure additional incomes must have
been crucial for an administrator who managed the income and expenses of
an endowment as prominent as the one associated with the Tilla Kar madrasa.
The ground rent was one such potential source of income.

In weighing expediency, however, jurists regarded the confrontational behav-
ior of administrators in an unfavorable light. It is instructive to consider a fatwa

9 The madrasa is not mentioned in the two best known historical geographies of Samarqand.
Cf. Qandiya wa Samariya. Du risala dar ta’rikh-i mazarat wa jughrafiya-yi Samarqand, ed.
Iraj Afshar (Tehran: Muwassasa-yi Farhangi-yi Jahangir, 1367sh/1947-48). See Y. Bregel,
“Historiography. xii. Central Asia.” In Elr vol. X1I: 395—402.

10  The term “elders” is here used to translate agsaqalan-i khalis wa mu-safidan.

11 On the participation of elders in judicial activity in Islamic Central Asia, see Chapter 1.

12 See Munsha'at-i Mirza Bahadir Khwaja b. Khwaja Husayn Pirmasti, Ms Tashkent, TsVRUz,
no. 2667: fol. 14a—15b; for a description of the manuscript, see SVR 1: 166—7: no. 394.
The template document is under the heading “endowment deed after reconciliation”
(waqfiyat-i sulhi) and is a model rescript addressed to the chancellery of the Bukharan
emirate.
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delivered in relation to a conflict between an endowment administrator and a
group of sharecroppers (muzari‘in). The administrator had sued them because,
he claimed, the land they tilled belonged to a wagf. When the parties were sum-
moned to court, the administrator was unable to produce decisive testimony
supporting his claim. The burden of the oath thus fell on the sharecroppers. As
in the case involving Nasir Jan, the swearing of the oath was avoided and the
parties reconciled on the condition that the sharecroppers pay the ground-
rent fee (sulhana) in exchange for the administrator’s waiving his claim. Later,
the administrator changed his mind, refused the fee, and demanded that his
respondents pay a higher share of the produce. But the mufti ruled against
this unscrupulous behavior: “Any claim in support of which the administrator
fails to produce testimony or written evidence should not be heard.”3

Administrators regarded themselves as being charged to take any steps
necessary to increase the value of an endowment, even if this necessi-
tated unorthodox measures. This does not mean, however, that members
of the populace welcomed the actions, unscrupulous or not, of mutawallis.
Presumably, it would have struck people as very aggressive, for example,
to enlarge the wealth of endowments by invoking unsound claims, as did
administrators in Central Asia who sought to acquire entire portions of land,
regardless of the fact that the landholders claimed to have been its proprietors
from time immemorial. In a case that illustrates such aggressive behavior,
an administrator took legal action against several landholders, claiming that
the area of land to which they enjoyed property rights belonged to his endow-
ment. To support his claim, the administrator produced a waqf deed, but the
boundaries of the endowment must have been changed over the years, due
to various transactions. For this reason, the deed was not sufficient to ascer-
tain the rights of the waqf to the area in question. To strengthen his claim and
combat the landholders, the administrator produced the testimony of several
witnesses (shuhiid). On this basis, he asked that the boundaries of the area
undergo a new demarcation (tahdid), which would include it among the assets
of the endowment. The procedures that the magistrate followed at this point
are unclear. We know, however, that the landholders denied the claim and
acquired the following legal opinion:

13 Da'wiyi fulanizyi khwaja-yi mutawalli-yi madhkir waqfiyat-i zamin-i madhkara bidin-i
bayyina-yi muadala wa bidun-i hujjat-i shar la tusma‘u; see untitled collection of fat-
was copied at the beginning of the twentieth century, Ms Tashkent, TsVRUz, no. 2844/11:
fol. 65a. The manuscript is described in SVR v: 382, no. 4102.
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[Question:] We invoke blessing in the name of the supreme Lord. What
do the imams of Islam, may God be pleased with them all, have to say
on the following question? The matter is as follows: most of the people
[living] in a certain rural settlement used a certain area of land from
time immemorial as [their] property. Khalid, who is the administrator
of an endowment, has produced before the ruler of the noble law a pro-
tocol of claim [mahdar-i shar?] against several people using [that land],
who do not have the power to act in the capacity of proxies, deputies, or
guardians on behalf of the majority. He [also] produced [in support of
his] allegation a waqf deed [including] all the aforementioned area and
claimed a [new] demarcation of its boundaries. In this case the claim
is, according to shari‘a, unsound [na-durust] because it addressed only a
few of the landholders. The testimony of the witnesses of the aforemen-
tioned Khalid, [who say] that the wagqf deed includes all the aforemen-
tioned area is not to be heard according to the stipulation [of the law], is
that not so? Explain and be concise.

[Answer:] Yes, it is and God knows best.1#

We do not know what the outcome of the dispute was, but we assume that the
landholders preferred to face the legal expenses required to draft this fatwa
than to give in to the administrator and pay a rent to the endowment. As we
shall see in Chapter 5, the production of a legal opinion necessitated certain
fixed expenditures, requiring payment for the service of the scribe (muharrir)
and for the seals of the muftis who endorsed it.1°

Many untold stories of frustration, discord, and revenge are entangled in the
more vocal success stories of the institutions to which endowments were dedi-
cated. The establishment of an endowment is not only an act of piety or ges-
ture of charity but also an act of dispossession that diverts some resources from
certain family members and puts these resources at the disposal of an institu-
tion and the latter’s administrator. We find several cases in which mortally ill
individuals attempted to endow more than one-third of their wealth, thereby
violating the Islamic law of inheritance, which prescribes “if a waqf'is made
through a will or during a mortal illness (marad al-mawt), the testator can-

14  T. Welsford and N. Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum (Samarkand and Istanbul: 11CAS, 2012): doc. 63.

15  M.S. Iusupov, Sud v Bukhare. Sudoustroistvo i sudoproizvodstvo v Bukharskom emirate v
kontse XIX veka i nachale XX veka, Ms Samarqand, AMIKINUz, no. 828: fols. 20—21.
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not award more than one-third of his estate without the consent of his heirs.”6
The founders of these endowments clearly antagonized their direct heirs.!”
A fatwa issued in mid-nineteenth-century Bukhara relates the case of a certain
Mulla Mir Sayyid, who, though mortally ill, endowed all his land and manumit-
ted a slave. His heirs claimed that the endowed properties exceeded one-third
of his estate (ziyada az thulth-i mal-i matraka-yi way), and the jurists argued
that, with regard to the remaining two-thirds, the endowment and the manu-
mission should not be considered operative (ghayr-i nafiz bashad).1®

One wonders whether these cases attest to manipulation by would-be ben-
eficiaries of the endowment rather than the expression of an urge for charity.
Although it involves piety, charity, and upkeep, the foundation of a waqf may
well exclude people from access to accumulated wealth and from participa-
tion in a vested corporate interest. Individuals attempted to shelter what they
assumed to be their share of an inheritance by creating an endowment out of
a portion of an ancestral undivided property (musha’). These individuals often
found themselves pressured by relatives who requested the revocation (ruju°)
of such endowments.!®

Archival materials of a primarily legal nature will, in the rest of this chapter,
show that the history of modern Central Asia (late eighteenth to early twen-
tieth centuries) is punctuated by the voices of people expressing discontent
at the establishment of endowments. Although less audible than those voices
praising the self-righteous intentions of a founder, they are no less relevant
to the understanding of the perception of endowments in a Muslim society.
I want to suggest that the Russian colonization of Central Asia marked the
beginning of a period in which legal resources were exploited by the locals to
pursue the annulment of charitable endowments. In the next section, I will
give voice to claims of dispossession related to the establishment of endow-
ments in the early-modern period (sixteenth to eighteenth centuries). In the

16 J.L. Esposito, Women in Muslim Family Law, 2nd ed. (Syracuse: Syracuse University Press,
2001): 45. See also A. Layish, Sharta and Custom in Libyan Tribal Society: An Annotated
Translation of Decisions from the Shart‘a Courts of Adjabiya and Kufra (Leiden: Brill, 2005):
195-6 fn. 10.

17 Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum: doc 87.

18  Maktabat-i Amir Muzaffar ba-Sayyid Mirak wa ‘arayid-i Sayyid Mirak, Ms Tashkent,
TsVRUz, no. 1740: fol. 51b, doc. 919. The manuscript is described in Sobranie vostoch-
nykh rukopisei akademii nauk respubliki Uzbekistan: Istoriia, ed. D.Yu. Yusupov and
R.P. Dzhalilov (Tashkent: Fan, 1998): 411, no. 959.

19  Anon, Jung, Ms Tashkent, TsVRUz, no. 6102: fol. 230b.
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following section, I draw on several cases in which Central Asian colonial sub-
jects attempted, successfully or not, to annul charitable endowments.

The reader who is familiar with the subtleties of the law of waqf may well
think that my emphasis on dispossession is trivial, because the possibility that
founders of endowments were depriving some individuals of rights to prop-
erty that they would otherwise have enjoyed was a concern of those Muslim
jurists who wrote about endowments from the beginning of Islamic legal his-
tory. These debates took place from the seventh to the ninth century among
Muslim scholars who classified (and sought the legitimacy of) endowments
in the context of the Islamic law of inheritance (iUm al-fara’id).2° That early
jurists debated this point of law, however, is not my concern here, nor is it
my intention to offer a history of the category of dispossession in the Islamic
juristic literature devoted to endowments. To read nineteenth-century legal
cases in the light of ninth-century treatises would make little sense, because
my material does not refer to those treatises or to the juristic argumentations
laid out in them.

My interest lies in the way in which Central Asian Muslims regarded their
entitlements to the properties that were dedicated to the benefit of endow-
ments. I want to recount the reasons adduced by the heirs of founders to
achieve the annulment of endowments and make sense of the idiom that they
used to pursue their interests. In other words, my objective is to take stock of
the emic perspective of Central Asian historical actors (not necessarily jurists)
who took legal action against charitable endowments. If common sense sug-
gests that the establishment of an endowment is regarded by many as an act
of charity,?! one is tempted to assume that the opposite course of action (the
annulment of an endowment) may have a negative connotation because it
effectively anticipates the decline of Islamic institutions, such as a mosque or a
madrasa, for the upkeep of which a wagfwas created. The cultivation of moral
values requires the preservation rather than the destruction of endowments.
I hope to show that this assumption is invalid. The available documentation
suggests that legal actors regarded the annulment of a waqfin terms of expedi-
ency and were little concerned with the moral underpinnings of such actions.
It is thus natural that, in a situation in which individuals could deploy norms
to free up property, they would make all the necessary economic investments
in pursuit of such interests.

20 Hennigan, The Birth of a Legal Institution: xv—xvi, 93; N. Oberauer, “Early Doctrines on
Wagqf Revisited: The Evolution of Islamic Endowment Law in the 2nd Century AH.” 1Ls
20/1-2 (2013): 32—6.

21 Hennigan, The Birth of a Legal Institution: xvi.



ANNULLING CHARITABLE ENDOWMENTS 219

This chapter is part of a larger project to correct facile narratives about
the significance for Muslim society of the establishment of Russian rule.
In the attempt to revise Cold War—era historiography that once conferred great
salience on Muslim opposition to the Russians, Robert Crews has located the
Russian colonization of Central Asia in a narrative of instrumental concilia-
tion and purposive alliance. His study argues that Muslims viewed Russia as a
“House of Islam,” regarded the colonizers as protectors of their faith, and drew
Russians into their “religious disputes.”?2 This interpretation has two problems.
First, the claim that disputes among Muslims are “religious” is based on the
assumption that faith alone informed their legal behavior. This is misleading
because “faith” and “religion” played scarcely any role in the formulation of
a claim regarding, say, animal theft, no matter what the language of such a
claim was. One should bear in mind the possibility that the legalistic texture
of my source basis might obliterate the religious stimuli that prompted legal
action, but it is also the case that most of the petitions I have reviewed are less
legalistic than one might expect. Elsewhere, for example, I have noted that,
facing issues that fell under the rubric of guardianship, widows in Tashkent
petitioned Russians officials and adopted several linguistic strategies that had
little religious tenor.23 The assumption that conflicts among Muslims drew on
a conceptual repertoire that was essentially “religious” is unwarranted and is
not corroborated by the material available, unless we superimpose the notion
of “religious” upon anything pertaining to shari‘a. It would be difficult, how-
ever, to argue that Muslims perceived offenses such as usurpation, slander, or
assault as “religious.”

The second problem in Crews’ interpretation relates to hermeneutics. It is
one thing to note that some jurists appreciated Russians’ toleration of Islam,?*
but it is entirely different to suggest that Central Asians brought their griev-
ances before the Russians because they regarded the latter as the guardians

22 R.D. Crews, For Prophet and Tsar: Islam and Empire in Russia and Central Asia (Cambridge,
MA: Harvard University Press, 2006): 258, 259, 260 (“religious controversies”), 283, 317, 369.

23 P. Sartori, “Constructing Colonial Legality in Russian Central Asia: On Guardianship.”
CSSH 56/2 (2014): 419-47.

24  See, e.g, H. Komatsu, “Dar al-Islam under Russian Rule as Understood by Turkestani
Muslim Intellectuals.” In Empire, Islam, and Politics in Central Eurasia, ed. Tomohiko
Uyama (Tokyo: Slavic Research Center, 2007): 3—21; idem, “From Holy War to Autonomy:
Dar al-Islam Imagined by Turkestani Muslim Intellectuals.” cac 17/18 (2009): 449-75;
B. Babadzhanov, “Russian Colonial Power in Central Asia as Seen by Local Muslim
Intellectuals.” In Looking at the Coloniser: Cross-Cultural Perceptions in Central Asia and
the Caucasus, Bengal, and Related Areas, ed. B. Eschment and H. Harder (Berlin: Ergon,

2004): 75-90.
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of Islamic law. This is what Crews seems to imply when he writes that colo-
nial subjects “recognized their new rulers as potential allies in the struggle
to cultivate a society based on the shari‘a.”?> While Crews is certainly right in
pointing out that hearing the grievances of the locals was foundational to the
establishment of the Russian rule in Central Asia, he seems here to suggest
that Muslims took legal action against one another solely to safeguard the
standards of behavior set by shari'a rather than to pursue their own interests.
There may well have been cases initiated by people who had clear ideas about
Islamic morality, but it is difficult to explain other cases in which malicious
claimants had recourse to lies and false accusations. Such cases, which are not
negligible, require a different interpretive framework.

There is more. Central Asian Muslims sometimes filed claims with the
colonial administration in order to avoid the application of shari‘a. In these
cases, they took legal action against the integrity of Islamic institutions (e.g.,
mosques, madrasas). We should regard this phenomenon also as reflective of
Muslims’ behavior and consider it as an integral part of a shared cultural expe-
rience of being Muslim in Russian Central Asia.26 By exploring such cases, we
may develop an argument diametrically opposed to that suggested by Crews:
Russian colonization led to the introduction of new forms of knowledge that
sustained different modes of behavior. Following Fredrik Barth, I use the term
“knowledge” to refer both to the expert knowledge of the jurists and the lawyers
and to the imagination of laypeople, their entitlements, and their perceptions.
The broader significance of this study thus lies less in retracing institutional
changes in the Islamic juridical field than in explaining how the legal con-
sciousness of Central Asians may have changed.

1 Giving Voice to the Dispossessed

There are, to date, only a few studies dealing with endowments that have
touched upon the issue of dispossession, and these all focus on the entangle-
ment of the so-called familial endowments with the Islamic law of inheri-
tance. The point has been summarized by Miriam Hoexter, who noted that
“family endowments were found to have played an important role in generat-
ing cooperation between members of the lineal descent group, who in many
cases were the exclusive beneficiaries of family endowments, but also discord,

25 Crews, For Prophet and Tsar: 261.

26  On the concept of “Muslimness” and the history of what it meant to be a “Muslim” in
Soviet Central Asia, see S. Abashin, “A Prayer for Rain: Practising Being Soviet and
Muslim.” j1s 25/2 (2014): 178—200.
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tension and conflict within the same group as well as between the lineal group
and relatives who did not qualify as beneficiaries.”2”

It is now generally understood that familial endowments (awgaf ahli or
dhurri) are one of several legal institutions created by Muslim jurists as an
instrument for the devolution of property rights and that, along with gifts
inter vivos (hiba), voluntary bequests (wasiya), and ad hoc transfers of prop-
erty (taslim),?® endowments were used to circumvent the compulsory laws of
inheritance, usually to ensure that a property would pass down the agnatic line
of a family.2® When the creation of an endowment meant that access to family
wealth was restricted to a few privileged beneficiaries, however, the less fortu-
nate might sooner or later challenge the integrity of the endowment.

In Central Asia we find little distinction between “familial” and “charita-
ble” endowments in local Hanafi juristic literature—the categories of khayri
and ahlt which refer, respectively, to endowments established for the benefit
of an institution (and hence all Muslims) and for the benefit of the family
members alone.30

In the regional legal parlance, charitable endowments are distinguished
as to their beneficiaries. In Central Asia, charity consisted of providing for
relatives.3! Jurists from this region frequently mention the category of wagqf-i

27 M. Hoexter, “Wagqf Studies in the Twentieth Century: The State of the Art” JESHO 41/4
(1998): 478.

28  In Central Asian Islamic legal language, taslim (lit., delivery) is distinguished from hiba
(gift). See, e.g., a case of transferral between two communities (jama‘a) of water rights to
a spring called Lay Chashma in the Shiraz district (¢tman), in the region of Samarqand:
TsGARUz, f. 1-21, op. 1, d. 475, l. 5 (March-April 1856).

29  D.S. Powers, “The Islamic Inheritance System: A Socio-Historical Approach.” In Islamic
Family Law, ed. C. Mallat and J. Connors (London, Dordrecht, and Boston: Graham
& Trotman, 1990): 1—29. The point has been recently (and conclusively) recapitulated
by Astrid Meier, “Fiir immer und ewig? Befristete Formen islamischer Stiftungen in
osmanischer Zeit.” In Islamische Stiftungen zwischen juristischer Norm und sozialer Praxis,
ed. A. Meier, J. Pahlitzsch, and L. Reinfandt (Berlin: Akademie Verlag, 2009): 191-212, at
204. On the means of circumventing the inheritance rules, see R. Shaham, Family and
the Courts in Modern Egypt: A Study Based on Decisions by the Sharta Courts, 1900-1955
(Leiden: Brill, 1997): 207-17.

30  The reader unfamiliar with wagf'studies may find it useful to refer to the works of Aharon
Layish, which explain the devolution of property rights within family endowments
established in compliance with the Maliki school of law. See his “The Maliki Family
wagqf According to Wills and wagfiyyat”; idem, “The Family Wagqf and the Shari‘a Law of
Succession in Modern Times.”

31 This paragraph attempts to refine earlier typological interventions on Central Asian wagf,
most notably that of Maria E. Subtelny, Timurids in Transition: Turko-Persian Politics and
Acculturation in Medieval Iran (Leiden: Brill, 2007): 15051, where she tries to explain the
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awlad (or waqf-i awladi), which refers to endowments whose principal benefi-
ciaries are the descendants (awlad) of the founder; in this case, the founder’s
sons and daughters qualify as beneficiaries of the revenues produced by the
wagqf properties.3? In Bukharan bureaucratese, such entitlement is referred
to as rasma-yi awlad or rasma-yi sahm-i awladi. 1 have traced this terminol-
ogy back to a protocol of claim from the first half of the nineteenth century.
This record illustrates how the heirs of an endowment'’s founder filed a lawsuit
against an administrator on the grounds of the latter’s failure to pay the share
due to descendants (sahm-i awladr).3® Similar expressions were used in texts
from the early period of Russian rule. Two orders (mubarak-nama) issued by
the chancellery of Emir Muzaffar Khan (r. 1860—85) instructed a judge to inves-
tigate cases of alleged mismanagement after the heirs of the endowment’s
founder claimed that the administrators did not provide for their share.34

absence of a clear distinction between “charitable” and “familial” awgafin Central Asia
by pointing to a “mixed” type of endowment. It is not clear why one should view endow-
ments in the light of this presumption, because, as Subtelny herself puts it, “the term
never occurs in the Hanafite legal handbooks pertaining to medieval Iran and Central
Asia,” ibid.: 151 fn. 16.

32 Cf. the following model from the late Timurid period: wathiqa-yi waqf bar nafs-i khwud
wa ba'd bar awlad-i khwud, in Ikhtiyar al-Din b. Ghiyath al-Din al-Husayni, Mukhtar
al-Ikhtiyar ‘ala al-Madhhab al-Mukhtar. ms Bodleian, Frazer 239: fol. 55b—56a. On this
formulary manual, see Chapter 1 fn. 154. For similar model documents regarding the
stipulation of a waqf-i awlad in the early sixteenth century, see ‘Ali b. Muhammad ‘Ali b.
‘Ali b. Mahmud al-Mukhtari al-Khwarazmi al-Kubrawi, al-Jawami‘ al-‘aliya fi al-watha’iq
al-shar tya wa al-sijillat al-mariya, Ms Tashkent, TsVRUz, no. 9138: fol. 68b—69b. On this
manuscript and its author, see Subtelny, Timurids in Transition: 222. See also ‘Ala al-Din
Muhammad b. Hafiz Darwish Muhammad, Jami‘ al-wathayiq, Ms St. Petersburg, IVRAN,
MS A-933: fol. 79b—8oa. The manuscript contains model documents from the first half
of the sixteenth century; it has been concisely described in Opisanie tadzhikskikh i per-
sidskikh rukopisei Instituta narodov Azii, ed. N.D. Miklukho-Maklai, issue 1 (Moscow:
Izdatelst’stvo Vostochnoi Literatury, 1964): 139, no. gu. Endowment deeds and chancel-
lery rescripts also include these stipulations: in June—July 1657 a certain Mulla Sayyid
Muhammad endowed his descendants with his properties in the district of Tashkent,
TsGARUz, f. 117, op. 1, d. 32663.

33 Cf. Asnad-i muftiyan-i Bukhara bar asas-i asnad-i kitabkhana-yi shakhsi-yi Sayyid Sadir
Husayni Ishkiwari, ed. Muhammad ‘Ali Bagir-zada (Qum: Mujma“i dhakh&’ir-i islami,
1391/1971—2): 878 (the seal bears the date 1244/1828-29).

34  Mubarak-namajat-i Amir Muzaffar ba-Qadi Muhyi al-Din, Ms Tashkent, TsVRUz, no. 407:
fols. 56a (rasma-yi awlad) and 182a (rasma-yi sahm-i awladr). For a description of the man-
uscript, see SVR 1:163, no. 386.
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The term wagqf-i awladi can also refer to an endowment whose founder stip-
ulates that its administrator should be chosen from among his descendants,3>
and that the administrator has the right to a management fee (haqq
al-tawliya)—usually equivalent to a tithe (‘ushr) levied from the revenues—
an entitlement that passes from one generation of agnates to the next until
the line dies out.3¢ The major difference between these two types of awgaf-i
awladr is that, while the first may be considered a familial endowment, the
second presupposes that, in addition to providing certain descendants of the
founder with an administrator’s salary, the revenues will be devoted to sup-
porting the upkeep of Islamic institutions and paying the wages of their per-
sonnel.3” The second type of awladr endowment thus had a public use that
the first did not. An example is the ‘Askar Bi ‘Inaq waqf. This endowment was
established to support a madrasa and a mosque in the Qambar B1 Ataliq quar-
ter of Bukhara in the early nineteenth century. While the deed stipulates that
the position of administrator was to go to the founder’s male descendants
(mutawalli-yi in waqf az awlad-i dhukuar-i waqif), it also emphasizes the wagqf’s
public utility (wa waqf kardand hujarat-i madrasa ra az baray-i talaba-yi ilm
wa masjid-i madhkar az baray-i ‘amma-yi muslimin).38

Of this second type, we find examples in which the founder’s agnates are
excluded from the administration: a founder may dedicate his wealth to,
say, a mosque and stipulate that the administrator be someone with whom
he had no kinship ties whatever, for example, the imam of the mosque. The
trusteeship would then be transmitted to the descendants of the mutawalli,
and the founder’s family would have no access to the revenues generated by
the endowment.3®

35  Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum: doc. 5.

36  Text: wa awlad ham wa ghayr ham hich naw*i tasarruf dar an mawqufat ajr nabashad
ghayr-iwilayat-i tawliyat; cf. Samarkandskie dokumenty XV-XVIwv. (O vladeniiakh Khodzhi
Akhrara v Srednei Azii i Afganistane), ed. 0.D. Chekhovich (Moscow: Nauka, 1974): 260,
doc. 1. See also Welsford and Tashev, A Catalogue of Arabic-Script Documents from the
Samargand Museum: doc. 82, 171, 183, 185, 187.

37  The two different meanings of waqf-i awladi have been conflated into a single type of
charitable endowment; cf. R.G. Mukminova, K istorii agrarnykh otnoshenii v Uzbekistane
XVIv. (po materialam “Vakfname”) (Tashkent: Nauka, 1966): 233; McChesney, “Wakf.” EI2
vol. v: 92; Subtelny, Timurids in Transition: 150-1.

38  The endowment deed is preserved as TsGARUz, f. 1-323, op. 1, d. 26, 1. 1. If there is anything
corresponding to the “mixed” type of waqf discussed by Subtelny, it should be this and
similar cases.

39  Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum: doc. 185, 344.
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Other endowments produced wealth and created entitlements whose devo-
lution did not follow the rules of descent: Central Asian juristic sources refer
to such endowments as wagqf-i ‘@mm.*® These were endowments for which the
administrators were usually appointed by alocal ruler or a member of the local
Islamic judiciary (e.g., the gadi). Upon the death of the mutawalli, the post of
administrator would be assigned to someone else, by whoever had the pre-
rogative to confer such powers.

Other ‘ulama’ (legal scholars) distinguished between wagqf-i makhsiis—that
is, endowments established for the benefit of a specific institution, such as a
madrasa, mosque, or shrine, and wagqf-i ‘Gmm, that is, endowments consist-
ing of properties designated for public use (‘@mma manfa‘ati tichun), such as
“fountains, bridges, stations, toilets, etc.”.#!

A wagqf-i awladr clearly might trigger competition among the agnatic
descendants of the founder. A stipulation in an endowment deed notarized at
the request of the famed Nagshbandi shaykh Khwaja Ahrar (1404—90) reads:
“If a conflict occurs between the descendants and other [individuals] regard-
ing the administration of these endowed [properties], they should refer to
the law” (agar niza% dar miyan-i awlad wa ghayr ham dar amr-i in mawqafat
wagqi‘ shawad ruju‘ ba-shar namayand).*? This situation was especially clear
between cognates and agnates. The fact that legal opinions addressed issues

40  Anon, jung, Ms Tashkent, TsVRUz, no. 6102: fol. 215. The manuscript is cursorily
described in S. Gulomov, “O nekotorykh podlinnykh dokumentakh iz kollektsii ruko-
pisnykh proizvedenii fonda IVANRUz. In History and Culture of Central Asia, ed.
B. Babadjanov and K. Yayoi (Tokyo: T1As: Department of Islamic Area Studies Centre for
Evolving Humanities Graduate School of Humanities and Sociology, 2012): 141—2.

41 Report on endowments (wagflar bayanida) to Governor-General M.G. Cherniaev,
Commission for the Establishment of a Spiritual Administration in Turkestan, 20.03.1884,
TsGARUg, f. 1-1, op. 11, d. 326, 1. 33. This latter use of the term ‘@mma should be distin-
guished from that recorded by Soviet ethnographers in Tajikistan. There the expression
wagqfi omma referred to those cases in which landowners gave a share of their revenues to
an endowment. This practice was, according to Soviet ethnographers, different from the
case of the waqf-i mutlaq. In the latter case, proprietors dedicated all the revenues to the
benefit of an endowment. See N.A. Kisliakov, Patriarkhal’no-feodal’nye otnosheniia sredi
osedlogo naseleniia Bukharskogo émirata v kontse XIX-nachale XX vv. (Moscow: Nauka,
1962): 99; K. Shaniiazov, “Ob osnovnykh vidakh zemel'noi sobstvennosti i razmerakh kha-
radzha v Bukharskom khanstve v kontse XIX-nachale XX veka (po étnograficheskim dan-
nym).” ONU (1962—3): 54.

42 Samarkandskie dokumenty XV-XVI vv.: 261. Ol'ga D. Chekhovich dates the compilation of
this endowment prior to 1533 and argues that the endowment deed in question is a copy;
ibid.: 45-6.
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such as the right of female descendants to claim entitlements to the revenues
of a waqf-i awladi signals that this was indeed a disputed matter. While a nine-
teenth-century fatwa from Bukhara holds that it is lawful for women to access
such revenues,*3 in a collection of edited legal opinions probably compiled
in Bukhara in the sixteenth century we find that local jurists considered it
unlawful for female descendants to claim that right (awlad-i inath-i waqif ra
ki dar tawliyat-i in waqf dakhl kunand bila sabab-i shar7).** It was probably to
avoid turbulence among his agnates that the founder of a waqf would stipu-
late that the position of administrator be held only by his living offspring* or
that his female descendants would be appointed to this post only after the
male line was extinguished.*6 As I hope to show, however, a waqfwhose devo-
lution did not follow the rules of descent might result in even more aggressive
behavior among the heirs of the founder, leading the latter to attempt to annul
the endowment.

It is difficult to reconstruct clear instances of such aggressive behavior dur-
ing the precolonial period because of the shortage of extant source material,
but if one brings together evidence found in notary manuals (shurut works), as
well as collections of fatwas, one finds that the heirs of the founder often posed
a serious threat to the integrity of a waqf. For example, an Islamic notary man-
ual of the early sixteenth century includes a section that was compiled largely
to guide the shari‘a court in defending the integrity of endowments in cases of
attempted usurpation. It indicates, for example, how the administrator might
take legal action against individuals who claim the right to dispose (sakib wa
mutasarrif) of properties belonging to a particular waqf. The manual stipu-
lates that the administrator might do so only if he possesses the endowment

43 TsGARUz, f. R-2678, op. 1, d. 12, unnumbered folio. See also the following judicial reports
regarding female descendants (awlad-i inath) of the founder of an endowment in the
province of Bukhara who claimed the right to be appointed mutawalli, TsGARUz, f. 1-126,
op. 1, d. 667, 1l. 8—9.

44  Qadi ‘Azizan, Sizdah ganj, Ms Tashkent, TsVRUz, no. 2574/1v: fol. 416b. For a description,
see SVR VIII: 322.

45  “The endower originally stipulated that, having deducted 10% of the rental income for
his own salary, the mutawalli of the day should divide the remaining revenue into four,
giving %4 to the founder’s descendants through the line of Muhammad Sharif; % to his
descendants through the line of ‘Abdallah Khwajah; and % to his descendants through
the lines of Shah Bigim and Mah Bigum. The endowment has thus become valid and
legal”: Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samargand
Museum: doc. 70.

46 Mukminova, K istorii agrarnykh otnoshenii v Uzbekistane: 297; see also the endowment
deed of Sayyid Amin Bay’s waqf, TsGARUz, f. 1-323, op.1,d. 34, L. 1.
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deed,*” in the absence of which the founder’s heirs might be able to prove their
rights of ownership on the strength of witness testimony (guwah). This was not
an exercise in casuistry; rather, while compiling this work, the jurist apparently
took stock of widespread practices that are evident in sources written in later
periods. In 18623, for example, Bukharan authorities ruled that a certain Ayim
Jan might not dispose of a courtyard that her deceased husband had dedicated
to a local mosque; a deed established clear obligations concerning the endow-
ment (hawlizyi madhkar dar gudhar waqf buda az ru-yi waqfiya jari shawad).*8

Other sources reflect more explicitly the vexations suffered by an admin-
istrator in countering claims to the endowed property made by the founder’s
heirs. We learn from a legal opinion issued in Tashkent in the mid-1860s that
the administrator of an endowment dedicated to a mosque had decided to
sell the endowed property. He may have reasoned that the waqf was under
severe threat from the founder’s relatives, who sought to acquire its proper-
ties; in this case, the jurists characterized the administrator as someone who
“feared the heir” (khawfan min al-warith) of the founder.*®

The picture of endowments threatened by individuals is complemented
by legal documents compiled in such a way as to thwart the claims of the
founder’s heirs.5 In 1916 a certain Ahmad Jan endowed his wealth in Bukhara
(then formally a Russian protectorate) to support the recitation of the Qur’an
at a shrine associated with ‘Abd al-Qadir al-Jilani, the eponymous founder
of the Qadiriya Sufi order; the endowment deed, which was notarized only
after the death of the founder, stipulated that the administrator be an elder
(agsagal) who represented the local neighborhood. On the occasion of the
notarization of the endowment deed, the founder’s heirs (waratha-yi waqif),
who were three women, separately acknowledged in court that the endow-
ment had been notarized according to the conditions stipulated in the deed
(ba-sharayiti ki min hujjat al-waqf). The notary (or the scribe who acted on his
behalf) took special care to state that the three women were not being coerced
but were making their statement of their own free will (az ghayr-i ikrah wa

47  ‘Ali al-Khwarazmi al-Kubrawi, al-Jawami‘ al-‘aliya fi al-watha’iq al-shariya: fol. 177a:
badan-ki surat-i da‘wa-yi waqf ba-mazmun-i chak-i waqf ki ba-dast dashta bashad. Chak-i
waqfhere means “endowment deed.” On chak, see Semenov, Ocherk pozemelnogo-podat-
nogo i nalogovogo ustroistva b. Bukharskogo khanstva: 48 fn. 86.

48  Rescript of a Muslim judge to the Bukharan chancellery (diwan-khana): TsGARUz, f. 1-126,
op.1,d. 940,L. 5.

49  Anon, Jung, Ms Tashkent, TsVRUz, no. 6102: fol. 225b. The legal opinion was endorsed by
‘Abd al-Rastl Mufti walad-i Mir ‘Ashar. The seal he attached is dated 1282/1865-66.

50  Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samargand
Museum: doc. 352.
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ijbar); the women also appear to have asked for their acknowledgment to be
included in the endowment deed (taswid farmudand taswid namida dada
shud). One wonders, however, about the real reason for inserting this addi-
tional information in the deed, given that no one other than the administra-
tor had any immediate interest in it. The administrator probably regarded the
formulation as an instrument to deter future claims.

Appreciating cases of perceived dispossession, either ostensible or actual,
among the heirs of endowment founders becomes easier in the colonial era,
when many Muslims attempted to annul specific endowments by exploiting
the Russian administration and selectively deploying imperial law.

2 Russian Colonial Approaches to Central Asian Awqaf

2.1 The Institutional Setting

The cases I examine in the remainder of this chapter are mainly from Tashkent,
the administrative heart of the Governorship-General of Turkestan. The avail-
able archival documentation reflects a single colonial society that provides
venues in which “Muslims” and “Russians” could mingle.5! A dense web of com-
mercial relations between the two communities existed nearly everywhere in
Central Asia. The integration of Muslims into the colony was achieved by cre-
ating an administrative setting capable of narrowing the distance between the
colonized and the colonizers.52 We have observed in the preceding chapters
that one successful strategy adopted by the Russians in Central Asia was the
establishment of a complex, pluralistic legal regime. Beginning in 1867, statu-
tory laws created discrete jurisdictions for exercising the state’s authority in
various communities—imperial law (as it was modified and codified after the
Great Reforms of the 1860s and thus involved the justices of the peace) for
Russians and a system of native courts for the indigenous inhabitants. Students
of imperial history will no doubt find similar institutional arrangements in
other colonial situations.?® By retaining the native courts until the final days
of the empire, the Russians arguably ended up subverting precisely the form of

51 I draw here on Paul, “Recent Monographs on the Social History of Central Asia.” cAs 29/1
(2010): 121—22.

52  J. Sahadeo, Russian Colonial Society in Tashkent, 1863-1923 (Bloomington: Indiana
University Press: 2007).

53  P. Sartori and I. Shahar, “Legal Pluralism in Muslim-Majority Colonies: Mapping the
Terrain.” JESHO 55/4— (2012): 637—63.
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governance that promoted the introduction of the rule of law.5* They seem to
have reinforced difference. The Russians may not, however, have failed entirely
to extend the imperial rule of law among the Muslim communities of Central
Asia. The pluralistic legal regime did not consist of entirely separate jurisdic-
tions; there were areas in which jurisdictions overlapped substantially. Most
notably, in keeping with the objective of promoting imperial values of justice,
statutory laws allowed Muslims to bring civil cases to Russian courts, if both
parties agreed. In addition, locals could express their grievances by filing a com-
plaint before a district or provincial chancellery. Such institutional arrange-
ments allowed Russian authorities to have a say on every issue raised by local
subjects. From this point of view, Russians acted as if they had replaced the
Muslim rulers and could thus dispense justice on matters of Islamic law.% In
hearing legal cases involving Muslims, however, Russian authorities referred to
imperial codes, thereby contributing to the creation of a hybrid colonial law>6
and introducing norms that set new standards of behavior.>” Though the cases
I discuss here refer exclusively to waqf law, they clearly exemplify the extent to
which Russian colonial bureaucrats (mostly military officials) participated in
disputes involving a wide range of Islamic law issues. As I hope to show, locals
often asked to have their waqf-related cases heard according to Russian law,
thereby supporting the Russian colonial project.

2.2 Fiscal Measures and Their Consequences
Since the beginning of their rule in Central Asia, the Russians were aware
that much cultivated land in the region belonged formally to Muslim chari-
table endowments. They also knew that awgaf owned other assets, such as
shops and caravansaries. However, in developing a policy to extract revenues
from endowments and producing a knowledge that would allow their legibil-
ity, Russians attempted to situate wagqfs within the larger design of colonial
land-surveying.

Russians thus claim to have preserved endowments “on the basis of the exist-
ing [legal and fiscal] principle[s].”>® In purported continuity with earlier fiscal

54  J.L. Comaroff, “Colonialism, Culture, and the Law: A Foreword.” LSI 26 (2011): 306—7.

55  Crews, For Prophet and Tsar: chap. 5.

56  See Chapter 2.

57  Sartori, “Constructing Colonial Legality in Russian Central Asia: On Guardianship.”

58  vakufnye zemli priznaiutsia russkim pravitel’stvom i sokhraniaiutsia v sile na sushchestvui-
ushchem osnovanii, Otchet po revizii Turkestanskogo kraia po Vysochaishemu poveleniiu
Senatorom Gofmeisterom Grafom KK. Palenom. Narodnye Sudy Turkestanskogo Kraia
(St. Petersburg: Senatskaia Tipografiia, 1909): 6: 309.
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practices under the local Muslim principalities, the 1867 Provisional Statute
introduced two taxes on agricultural produce: the kharadzh and the tanap
(Russ. for kharaj and tanab,> respectively). The first was equated arbitrarily to
the tithe, and the second was an annual tax in cash set by the governor-general.°
In an effort to simplify the taxation system, the 1886 statute made endowment
revenues subject to a land tax (pozemel'nyi nalog) calculated at 10% of the aver-
age yield from a single plot of land. In fact, the system became more com-
plicated, because the amount to be paid by each fiscal unit depended on the
apportionment (raskladka).5!

We now come to the 1886 statute, which introduced the following laws on
the wagf and remained in force until the collapse of the empire, in 1917:

§ 265. Populated land belonging to a wagf'sanctioned by the government
will be held in possession [vladenie] by the rural community inhabiting
the land, on the basis of the principles defined in articles 255-61 and 264
of this statute. Unpopulated land belonging to a private waqf sanctioned
by the government is at the disposal of the individuals for whose benefit
the waqfwas established and for these individuals’ descendants, as long
as they shall continue to have heirs.

§ 266. The establishment of a new waqfis permitted only with the con-
sent of the governor-general.

§267. Provincial chancelleries retain the right to confirm wagqf deeds,
organize the administration of endowments, and control the correct use
of their revenues and subject them to audits.

§ 286. The following are not subject to government taxation [...]
b) unpopulated wagf land, if all profits from the land are used to fund
mosques, schools, or charity homes.

§ 289. Unpopulated waqf land—of whose profits part is used to
fund mosques, schools, or charity homes and part reverts to private
individuals—is subject to state property-taxes on the average gross value
of the profits given to the private individuals.

59  See page 73 fn.107.

60  Proekt polozheniia ob upravlenii semirechenskoi i syr-dar’ynskoi oblastei. In Materialy po
istorii politicheskogo stroia Kazakhstana k Rossii do Velikoi Oktiabr’skoi sotsialisticheskoi
revoliutsii. Vol. 1, ed. M.G. Masevich (Alma-Ata: Izdatel'stvo Akademii Nauk Kazakhskoi
SSR,1976): arts. 279—85; B. Penati, “Notes on the Birth of Russian Turkestan’s Fiscal System:
A View from the Fergana Oblast”” JESHO 53/5 (2010): 744.

61 B.Penati, “The Cotton Boom and the Land Tax in Russian Turkestan (1880s—1915)” Kritika

14/4 (2013): 747.
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§ 299. Land tax collected from populated land belonging to a waqf
that supports mosques, schools, or charity homes will be conveyed by
the treasury to the institutions for which the waqf'was established, to the
total amount of the actual revenues, if the waqf deeds stipulate that all
money from kharadzh and tanap taxes [are to be conveyed] to such insti-
tutions. Otherwise, it is at the discretion of said institutions whether to
convey to such institutions the amount of tax that corresponds to the
share of kharadzh and tanap defined by the waqf deed. The remainder
shall be conveyed to the treasury.

In an article in the Yearbook of the Ferghana Province on the impact of land-
tax assessment (pozemelno-podatnye raboty) and charitable endowments,
the Orientalist Nalivkin provided a historical sketch of the institution of the
wagqf in the region. He noted that Russian statutory laws offered only fiscal
instruments to regulate and intervene in the sphere of Muslim charitable
endowments. Taken together, these laws provided guidelines for the applica-
tion of taxation on revenues produced by wagfs but did not define their legal
status.62 Such provisions did, however, change the relationship between the
state and the charitable endowments. As we shall see, the new legislation
restricted the ability of wagfs to exploit land assets for their own benefit while
conferring more powers, if indirectly, on the rural communities to use wagf
land as they saw fit.

Let us review a few of the major implications of Russian statutory laws
by considering the fiscal status of waqfs and analyzing the first part of Art.
265: “Populated land belonging to a waqf sanctioned by the government will
be held in possession [vladenie] by the rural community inhabiting the land,
on the basis of the principles defined in articles 255—61 and 264 of this statute.”
The statutory laws also ensured that the rural communities that cultivated
land constituting the assets of charitable endowments would enjoy a perma-
nent and hereditary right to the possession and use of that land.®? In terms
of fiscal practice, the outcome was predictable: instead of paying the tax on
the harvest or rent to the administrator of the endowment, communities or
individuals that worked rural landholdings of this kind paid a property tax

62  V.P. Nalivkin, “Polozhenie vakufnogo dela v Turkestanskom krae.” Ezhegodnik Ferganskoi
oblasti (1904): 32.

63  Zemli pozhertvovaniia v dache Imam-Ata, kak fakticheskom vladenii naseleniia, priznat’
vakufom naselennym, kak na osnovanii st. 265 Polozh. Ob Uprav. Turk Kraia podlezhat utver-
zhdeniiu za naseleniem, 20.10.1903, TsSGARUz, {. 1-19, op. 1, d. 3498, 1. 7.
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(pozemel'nii nalog) calculated at “10% of their average earnings from a single
piece of land.”64

We now come to the second part of Article 265: “Unpopulated land that is
part of a private wagqf recognized by the government will be retained by the
individuals for whose benefit the waqf'was established and for these individu-
als’ descendants, as long as they shall continue to have heirs.” This section is
crucially important for understanding the fate of awgafin Russian Central Asia,
for it introduced into colonial legislation the idea of “private waqf” (chastnyi
vakuf), a concept ostensibly derived from local legal parlance. In fact, as we
have seen in the preceding section, the vast majority of the endowments in
the region were funded not for the benefit of a family. Instead, they were estab-
lished for charitable purposes, to fund an Islamic institution, but on the condi-
tion that the position of administrator would be held by a descendant (awlad)
of the founder or of the saint in whose name the foundation was created. In
addition, the founder could stipulate that his descendants would be entitled to
receive a share of the earnings of the wagf. Such conditions were included for
two principal reasons, to protect the endowment from the fragmentation that
might occur through inheritance or marriage and to prevent (at least in the-
ory) the endowment from being confiscated by the sovereign.65 It follows that,
by the term “private waqf;” the colonial authorities did not mean the endow-
ments funded exclusively to benefit their founders’ descendants but rather
those in which only part of the earnings were to be given to them. It is the
share pocketed by the founder’s descendants that the Russians intended to tax.

In most cases, a mutawalll’s share amounted to the 10% (‘ushr) of the overall
yield produced by the endowment’s assets. Only on rare occasions were admin-
istrators entitled to receive more. For example, the administrator of the foun-
dation that maintained the Khwaja Ahrar madrasa in Tashkent—who was, in
this case, required to be a descendant of the founder—earned a salary that
amounted to one-third of all the wagqf’s revenues, exactly the same as the sum
of money that went to pay the salaries of the madrasa’s entire teaching staff.66
At any rate, Russian officials who designed the statutory laws on wagf must
have believed that a significant part of the revenues produced—especially the

64  Proekt polozheniia ob upravlenii semirechenskoi i syr-dar’ynskoi oblastei: art. 287.

65 D.S. Powers, “Orientalism, Colonialism, and Legal History: The Attack on Muslim Family
Endowments in Algeria.” cSSH 31/3 (1989): 536.

66  Petition of a certain Tara Khan Tara Jan-ughli, a descendant of Khwaja Ahrar. The
addressee is unclear, n.d., TsSGARUz, f. 1-164, op. 1, d. 39, |. 1.
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money paid as rent for the cultivation of land that belonged to the waqf—was
going to a single administrator. Many of the wagqfs in Central Asia were, in fact,
conglomerates of several endowments funded to benefit different institutions.
The Khwaja Ahrar and Shaykhantaur wagqfs in Tashkent, for example, included
one wagqf for a madrasa, one for a mosque, another for a shrine, and so forth.
In this way, the management of a group of endowments could require the exis-
tence of more than one administrator, one for each institution being funded.
The Russians must therefore have regarded the share of waqf revenues that
was being paid to administrators as a potentially significant contribution to
the treasury.

In order to implement this fiscal policy, it was necessary that endowments
be registered following examination of the existing deeds and any documenta-
tion relevant to fiscal exemption. Whoever held wagf-related documents was
asked to entrust them to the provincial chancelleries by 1 July 1887.

In inspecting the available endowment deeds, the colonial officials
attempted to ascertain if an endowment had been exempted from taxation by
verifying whether any royal warrant (yarliq/inayat-nama) had been issued for
that purpose. Contemporary Russian observers held that endowments were
distinguished, in the local parlance, according to their fiscal exemptions: “black
endowments” (Uzbek gora vaqf, Russ. kara vakuf) were subject to taxation,
while “white endowments” (Uzbek og vagqf, Russ. ak vakuf) were not.5” While
there is little doubt that, before the Russian conquest, the assets of certain
endowments were temporarily exempted from taxation,®® there is, to date, no
clear attestation of these expressions in pre-1865 Central Asian bureaucratic
language.%® One does find the phrase aq yir waqft (lit., endowment consist-
ing of white land) in post-1865 deeds referring to charitable endowments that
were tax-exempt,’? but it is unclear whether this formulation is a translation
of a new category of fiscal exemption introduced by the colonizers or attests,
instead, to local practices predating the Russian conquest.”

67  Nalivkin, “Polozhenie vakufnogo dela v Turkestanskom krae”: 10-11; [Pahlen], Otchet po
revizii Turkestanskogo kraia: 306.

68  See the materials in A. Juvonmardiev, XVI-XIX asrlarda Farghona er-suv masalalariga
doir (Tashkent: Fab, 1965): passim.

69  Inreferring to the categories of “white” and “black” awqaf, Nabiev suggests that this termi-
nology is reflected in Central Asian sources, but he fails to produce evidence in support
of his assertion; see R.N. Nabiev, Iz istorii Kokandskogo khanstva (Feodal’noe khoziaistvo
Khudoiar-Khana) (Tashkent: Fan, 1973): 102.

70  Ruling of the native judicial assembly of the city of Osh (Ferghana Province), 22.09.1899,
TsGARUz, f. 1+, op. 12, d. 430, | 11.

71 I owe this observation to Uktambek Sultonov, who suggested that ag yir waqft appears to
be a translation of the Russian expression vakuf obelennykh zemlei.
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2.3 Tinkering with Waqf Deeds

Reviewing waqf deeds was a complex business. Colonial legislation is unclear
about the status of rural estates that belonged, according to local informants,
to endowments but whose documentation was not submitted for review to
the provincial chancelleries. According to the head of the Turkestan Treasury
Chamber, Nikolai Mordvinov,”? this problem first manifested itself in 1888,
during the land-tax assessment in the Tashkent district: according to state-
ments made by the local inhabitants, four plots of land that were registered as
a fiscal unit belonging to the people of Khan Abad and Khalybek Kurgan were
wagqf lands. Because waqf deeds relating to these plots had not been submit-
ted for review to determine the fiscal status of the land, the local population
decided that they should not be counted as part of their unit. In reviewing
the case, the council of the Governorship-General ruled that any rural estates
that could not, according to the law (po zakonu), be considered as belonging
to endowments and that the population relinquishes to the treasury, should be
counted as lands without a proprietor and therefore appropriated by the state.
Major General Aleksandr Iafimovich, the military governor of Samarqand
Province,”® disagreed with this decision. He presented the case to the minister
of war and requested clarification of matters regarding unregistered endow-
ments in light of the legislation (raziasneniia v zakonodatel'nom poriadke).
When he asked the ministry to rule on the status of the assets of those endow-
ments that had not been registered (kakoe naznachenie dolzhny poluchit’ te
vakufiye imushchestva, za kotorymi vakufnoe pravo ne budet priznano?), he
suggested that Russian authorities also register as “endowments” those rural
estates for the attestation of which deeds had not been submitted for review in
time. Iafimovich based his opinion on two principles. First, Article 255 of the
statutory laws stated that “the rural sedentary population retains a permanent
and hereditary right to those lands that they possess, use, and dispose of, on
the basis of the rules defined by local custom.” Second, he noted that articles
286 and 289 suggest that the purpose of the review of endowment deeds at
the provincial chancellery was to preserve the privileges of the endowments
with regard to the payment of the land tax, not to confiscate (sekvestrovat’)

72 The discussion of the status of rural estates belonging to endowments and their confisca-
tion by the treasury is based on a report (doklad) submitted by Mordvinov to the military
governor of Ferghana Province on 10 March 1893. See TsGARUz, f. 1-19, op. 1, d. 33346,
1l. 2—7. On this individual, see Penati, “The Cotton Boom and the Land Tax in Russian
Turkestan (1880s-1915)": 751.

73 A. Morrison, Russian Rule in Samarkand, 1868-1910: A Comparison with British India
(Oxford: Oxford University Press, 2008): 296.
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wagqfland. A few officials”* were apparently taking action against the council
of the governorship-general, which attempted to use the review of the deeds
to annul endowments and seize rural estates for the benefit of the treasury.
Mordvinov noted:

There is little doubt that, according to our local legislation [s tochki zre-
niia nashego mestnogo zakonodatel’stva], not every endowment can enjoy
fiscal privileges; only those whose deeds were submitted for review [may
be exempted from taxation]. However, the objectives of our intervention
[meshchatel’stvo] in the domain of endowments are regulated by articles
6,13, and 15 concerning the introduction of the land-tax organization, on
the basis of which the provincial chancellery should only accept or reject
‘the so-called wagqf right’ [tak nazyvaemoe vakufioe pravo], which con-
sists of a fiscal privilege with regard to the payment of the state land-tax.”

Most of the Russian officials were unclear as to what sorts of rights the
endowments enjoyed. In 1904 an animated discussion developed among the
members of a special commission established to review the wagf question
in Russian Central Asia when they attempted to clarify what exactly a waqf
was. Disagreement centered on two opposing interpretations of the expres-
sion “wagqf rights” (vakufitoe pravo). Some interpreted it as the sum of those
rights to a certain thing designated for the benefit of an endowment, which
can be defined according to Islamic law. Others considered it the right to
fiscal exemptions (podatnye [goty) as stipulated in statutory law. The commis-
sion preferred the latter view, on the grounds of a ruling of the State Council
that, “in order to solve the question of land-tax organization in Turkestan,
one needs, above all, to avoid all the theoretical considerations based on the
interpretation of Islamic law and on the mentality of the followers of Islam.”
Others opposed this view. A certain Ipatov, for example, disagreed with the
State Council on the principle of excluding sharia from the legal resources
available in ruling the country. He noted that the statutory laws state that the
region should be administered “on the basis of the existing [legal and fiscal]
principle[s]” and “according to custom.” He also observed that nowhere did the
State Council forbid examination of the legal status of the subjects in the light
of Islamic law and that it merely indicated that referring to shari'a is not nec-

74  Report, the military governor of Ferghana Province to the governor-general of Turkestan,
21.09.1893, TsSGARUZ, f. 1-19, op. 1, d. 33346, 1l. 10-11; “Minority Report” (Osoboe Mnenie) of
S. Ipatov, assistant to the head of the Turkestan Treasury Chamber, 05.06.1904, TsSGARUz,
f. 1, op. 25, d. 107, 1. 8-110b.

75  TsGARUz, f. 119, op. 1, d. 33346, |. 40b.
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essary in reviewing deeds submitted to the provincial chancelleries. In other
words, Ipatov noted that, in principle, Russian officials could, if they wanted,
use Islamic juristic literature in attempting to clarify the legal and fiscal status
of an endowment: “The State Council stated that [...] it is only the term shari'a
that should not find its way into the text of the Russian law. [...] In reviewing
endowment deeds, it is impossible to avoid the law of waqf and one should
consider nothing but sharia,” concluded Ipatov.”®

Despite this and similar calls to regulate the procedure for reviewing
endowment deeds and to improve the Russian legislation on endowments, the
colonial bureaucracy could easily undermine the existence of wagfs. This hap-
pened, for example, in the case of an endowment established for the benefit
of the Sar Bibi shrine in Tashkent, which received one-tenth of the earnings of
a nearby caravansary. Because its documentation was submitted three weeks
after the deadline, the provincial chancellery refused to confirm its existence.””

Statutory laws conferring probative value on waqf-namas and deeds of
fiscal exemption (arts. 286, 289, and 299) were invariably invoked to under-
mine the integrity of the endowment. When Russian officials performed
land-tax assessments in the region and found that an endowment was “dubi-
ous” (somnitelnym), they registered wagqf lands as belonging to rural com-
munities. Instead of paying rent to the mutawallis, these communities were
required to pay the state land-tax.”® Likewise, when unpopulated wagqf lands
were included in the apportionment of rural communities following land
assessments and thus counted within a fiscal unit (dacha), rural communities
requested, interestingly, that such land be counted as treasury assets and thus
that awgaf be divested of their properties.”

Aleksandr Ivanovich Gippius, the last military governor of Ferghana
Province, astutely pointed out that Russians failed to understand that the
tenants’ rent was itself evidence that the land they tilled belonged to a wagf. If
people cultivated a plot of land on a lease contract, they did not, of course, own
the land. Despite the alleged preservation of the status quo, Russian statutory

76  TsGARUz, f. 1+, op. 25, d. 107, 1. gob.

77  Syr-Darya provincial chancellery to the Tashkent city commandant, 16.06.1888, TsGARUz,
f. 1-36, op. 1, d. 2976, 11. 30-31.

78  S.I.1liasov, Zemel'nye otnosheniiv Kirgizii v kontse XIX-nachale XX vv. (Frunze: Izdatel'stvo
Akademii Nauk Kirgizskoi SSR, 1963): 108. II'iasov here refers to the land assessment in the
district of Osh (Ferghana Valley) carried out in 1903.

79  Military governor of the Ferghana province to the governor-general, 10.08.1900, TsSGARUz,
f. 11, op. 12, d. 44, 1. 1-ob. This case refers to a large area of cultivated land in the Margilan
district, which was close to a Russian artillery base. The military governor observed that
it would be desirable for the treasury to requisition this land for the artillery’s use in

training.
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laws led to a complete overhaul of the relationship between endowments and
the communities farming their land (my srazu zhe prekratili vsiakiia neposred-
stvennyia [sic] sviazi vakufnykh uchrezhdenii s arendatorami ili voobshe s
naseleniem).8° Following the same reasoning, Count Pahlen noted that the
Russians’ approach to the registration of endowments and to fiscal exemption
was overly cautious. He alerted agencies in St. Petersburg that the definition
of agrarian relations depended not only on the examination of endowment
deeds but also on the assessment of the legal attributes (priznaki) of such rela-
tions, something that most Russian officials involved in the land-tax assess-
ments clearly avoided doing.8!

The state land-tax soon became an instrument that made it possible for
tenants to avoid paying rent to the administrators. On 29 February 1896, for
instance, a certain ‘Abd-Karim Jan appealed to the Tashkent city comman-
dant against the administrator of the Isa Khwaja Qazi Kalan endowment.
He complained that the administrator had demanded that he pay a harvest
tithe because the land that he tilled belonged to the wagqf:82 When the appeal
reached the chancellery of Syr-Darya Province, the authorities there stated
that the tenants of the Isa Khwaja Qazi Kalan endowment had been exempted
from payment of rent because they paid the imperial state as well as the city
land-tax.83 The Russian authorities ruled, therefore, that the Isa Khwaja Qazi
Kalan land was not part of a waqf, because the tenant had to pay only the gov-
ernment and not the mutawalli. The state had apparently accounted the land
as privately owned; for the tenants, this represented an attractive change in
land rights (and perhaps also some kind of fiscal benefit).

The confirmation of new endowments after 1886 proved equally difficult.
Though Article 266 required that a new wagqfreceive the authorization of the
governor-general, an administrator would, in many cases, first have the endow-
ment notarized before a native judge and only later seek authorization from
the colonial authorities. In reviewing such requests, Russian officials some-
times discovered that a particular endowment failed to meet the criteria for
registration.84

80  Zapiska A.L Gippiusa o vakufakh (Tashkent, 1906), Ms Tashkent, NBUz, no. 10564: fol. 6.

81 [Pahlen], Otchet po revizii Turkestanskogo kraia: 306, 328-9.

82  Syr-Darya provincial administration to the Tashkent city commandant, 29.02.1896,
TsGARUz, f. 1-36, op. 1, d. 3587, 1l. 81-810b.

83  vse arendatory vakufa Kazy Kalian, kak platiashchie gorodskie i gosudarstvennye [nalogy),
osvobozhdeny ot uplaty deneg za arendovanii imi vakufiykh uchatskov, Syr-Darya provin-
cial administration, 29.07.1896, TsGARUz, {. 1-36, op. 1, d. 3587, 1. 40b.

84  Consider e.g. the request for confirmation of the endowment of the Zar Gildak-Ata
shrine, Syr-Darya provincial administration to the Tashkent city commandant, 06.04.1888,
TsGARUz, f. 1-36, op. 1, d. 2976, 1l. 17-170b; 19. The enforcement of Article 266 encoun-
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Contemporary observers noted that the statutory laws sanctioned, in prin-
ciple, the existence of charitable endowments by subjecting them to a favor-
able fiscal policy.> This might hold true only for the initial measures that
were intended to reduce taxation, but the 1886 provisions changed agrarian
relations among the individuals who operated within the orbit of charitable
endowments. Colonial statutory laws both restricted the ability of adminis-
trators to exploit land assets for their own benefit and allowed the state and
tenants to usurp those assets. In addition, the Russian administration in effect
turned Muslim evidentiary requirements against Muslim legal practice. The
reliance of imperial authorities on endowment deeds as evidence represented
a clear break with local practices, because agrarian relations were not always
solemnized in written contracts. Agrarian relations were the product of a
consensus among members of a large community; it was common sense that
documents could be lost or destroyed. If, before colonization, one needed to
determine whether a given area belonged to a waqf, he would ask the people
endowed with privileged knowledge. In the absence of the required documen-
tation, the word of individuals of recognized authority carried the same proba-
tive weight as the documents of a shari‘a court.86

3 Muslim Voices and Russian Ears

I will now analyze several attempts to annul individual endowments in
Tashkent under Russian rule. These cases reflect a common pattern among

tered considerable resistance from the locals. The most striking example is a Tashkent
qgadr of the Beshagach district who, in spite of the new regulation, continued to notarize
certificates attesting to the establishment of endowments. By the end of 1887, there were
so many of these certificates that the city commandant was obliged to speak personally
to the judge and ask him to provide a reasonable explanation for having issued these
documents. See city commandant to the gadi, 19.05.1888, ibid.: . 55.

85  Nalivkin, “Polozhenie vakufnogo dela v Turkestanskom krae”: 32.

86  Notification to the royal court, stamped by five gadis from Giirlen (Khorezm): TsGARUz,
f. 1-125, op. 1, d. 498, 1. 75. The royal court had instructed the judges in Giirlen to hold an
inquiry about a plot of land that was at the center of a dispute between private individu-
als and the endowment. In the absence of documentation other than the endowment
deed, the testimony of elders (akhbar wa shahadat) was crucial for ascertaining whether
the plot in question belonged to the wagf. See also Welsford and Tashev, A Catalogue of
Arabic-Script Documents from the Samargand Museum: doc. 183. On testimony (shahadat)
as a legal instrument for confirming the existing stipulations of an endowment, see
P. Reichmuth, “Lost in the Revolution’: Bukharan Wagqf and Testimony Documents from
the Early Soviet Period.” pwr 50/3—4 (2010): 362—96.
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founders’ heirs: when they realised that the family wealth would be dedicated
to a charitable endowment, they took steps to annul the endowment, by ignor-
ing the institution for whose benefit these endowments had been established.

The first case centers on a dubious endowment deed that was notarized
after the founder’s death in 1879.87 According to this document, the four
widows—and sole heirs—of a certain Hajji ‘All Irani (“the Iranian”), acknowl-
edged that their deceased husband had dedicated all his wealth to the shrine of
Shaykhantaur in Tashkent; at the same time, the document says, the four wid-
ows waived all their rights and claims to a share of the inheritance (mirath).
The rule that one can endow only one-third of one’s property in a wagfdid not
come into play here. Sometime later, the endowment’s administrator paid a
visit to the women and explained that, according to this deed, they were now
required to pay rent to the shrine, because they were living in two houses that
now belonged to the endowment. An illiterate fellow-member of the Iranian
community in Tashkent acted in the capacity of attorney for the women and
appealed to the Russian authorities; the latter scrutinized the case and ruled
that the court document was void and that the properties should therefore
be treated as inheritable wealth. Of interest here is the legal behavior of the
women. It seems unlikely that a wife would agree willingly that the entire
wealth amassed by her husband be dedicated to a charitable institution, thus
depriving her of any support. This case suggests that someone must have got
these four women into the courtroom by exploiting their husband’s piety,
while they were totally unaware of what was going to be written in the record
of that court session. Their reaction was not only legally justified but also sig-
nals that they believed that the endowment exploited their personal resources.

The second example, which dates from the 18gos, was an unsuccessful
attempt to annul a waqf on the grounds of judicial malpractice. Because I
have already described the case in detail in Chapter 2, I limit myself here to a
brief recapitulation. The claim relates to a mortally ill man who designated his
grandson as his legal proxy. The grandson then dedicated six shops for the ben-
efit of two mosques located in a neighborhood of Tashkent called Mahsidazi.
Like the charitable endowment in the previous case, this was a waqf-i ‘amm
because no one among the founder’s agnates was entitled to a share of the
revenues that were dedicated to the mosques. The administrator was to be
appointed by a local gadi who was authorized to choose anyone he considered
qualified for the post.88 The nephew of the founder took repeated legal action
against the endowment on the grounds that he was a close blood relative of

87  TsGARUz, f. 1-36, op. 1, d. 2049, unnumbered folio [1. 22].
88  The deed of this charitable endowment can be found in TSGARUz, {. 117, op. 1, d. 32607, L. 3.
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the founder and thus, he argued, “heir to the [assets] of the endowment.”9
Unable to sway the Russian colonial authorities, the appellant sought the
involvement of his cousin, the daughter of the founder, who appealed to the
Russians, claiming that, when the endowment deed was recorded, her father
was not in full possession of his mental faculties.®® By making this claim, the
daughter was attempting to prove that, when the endowment deed was formu-
lated, the founder was not legally competent and that the judge who drafted
the document had concocted a scheme to divert the properties for fraudulent
purposes. In support of her claim, she secured a fatwa that called for the appli-
cation of the compulsory laws of inheritance (faraid) under the theory of
deathbed illness (marad al-mawt):9! the assets of the founder, the mulfti ruled,
should be divided among his heirs because soundness of mind is a precondi-
tion for disposing legally of one’s assets.9? This argument failed to convince
the Russians to annul the endowment. Some years later, the founder’s nephew
managed to secure for himself the post of administrator with the assistance of
a sympathetic judge who appointed him to the office; the charitable endow-
ment prospered until the day when the imams of the two mosques sued him
for embezzlement and asked that he be removed from his post. He attempted
to persuade the colonial authorities that he, more than anyone else, deserved
this appointment and that he had been given this post because he was “the
closest heir to the endowment’s assets” (kak samyi blizkii priamoi naslednik
oznachennogo imushchestva).%3

Another contested waqfwas established by a certain Yasuf ‘Ali Khwaja In‘am
Khwaja-ughli. The endowment consisted of two shops that were dedicated to
the upkeep of a mosque. The waqf'was established in 1875 and, for the first nine
years, the founder served as administrator. Upon his death, his son, Khidir ‘Ali
Khwaja, and his father (i.e., Khidir ‘Al1 Khwaja’s grandfather) went to a shari'a
court to confirm the validity of the endowment, to declare that the original
endowment deed had been lost, and to apply for a new one with the help of
the residents of the neighborhood (mahalla). Khidir ‘Ali Khwaja and his grand-
father also stipulated that the position of administrator should be held by a
non—family member appointed by the gady, although they would retain some
control over the properties. They included the stipulation that, together with
the neighborhood community, Khidir ‘Ali Khwaja and his grandfather would

89  Appeal, 03.051890, TsGARUz, f. 1-17, op. 1, d. 4887, L. 48.

90  Appeal, 07.06.1891, ibid.: 1. 31.

91  Undated legal opinion (fatwa): ibid.: I. 38; four muftis attached their seals thereto.

92 chun-ki dar tasarrufat-i shartya wa sihhat-i nufudh-i an ‘aql-i mutasarrif shart bashad,
TsGARUZz, f. 117, op. 1, d. 4887, 1. 38.

93  Appealtothe governor-general (proshenie):10.02.1907, TsGARUz, f.1-36, op. 1, d. 4364, 1. 30b.
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FIGURE 14 Deed confirming the validity of an endowment, Tashkent 12.03.1884. TSGARUz,
f 117, 0p.1, d. 32597, . unnumbered [2].
COURTESY OF THE CENTRAL STATE ARCHIVE OF UZBEKISTAN

advise the administrator about how best to administer the waqf.%* They thus
secured the notarization of a record that would prove useful if requested to
produce evidence in support of the validity of the endowment [Fig. 14].

From the fact that the sharia court was prepared to rely on what residents
of the neighborhood had to say in order to draft a new endowment deed, it
is apparent that the people living there were well acquainted with the cir-
cumstances in which the endowment had been established. Indeed, an elder
(agsaqal) witnessed the notarization of the document.%> The validity of the

94  ba-maslahat-i muqgarrin wa ahali-yi mahalla-yi madhkara ba-masraf-i shar© an hasilat-i
wagqf-i madhkur ra sarf wa kharj namayand, TsGARUz, f. 117, op. 1, d. 32597, |. unnum-
bered [2].

95  Participation of “elders” was common in the notarization of legal documents in post-
Mongol Islamic Central Asia, Dokumenty k istorii agrarnykh otnoshenii v Bukharskom
khanstve, vol. 1, Akty feodal'noi sobstvennosti na zemliu XVII-XIX wv., ed. O.D. Chekhovich
(Tashkent: Fan, 1954), 204.
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endowment was secured by the participation of an impressive number of
Muslim jurists (six gadis and two muftis) who notarized the record.%¢ This
must have been an unusual practice for an endowment with modest assets,
and one wonders why it was necessary to mobilize so many officials to confer
legal force on this deed. The Russian authorities knew about this endowment:
three years after its creation, the record was passed on to the provincial chan-
cellery and scrutinized by the military governor himself. The Russians knew
that this was not an original endowment deed and disapproved of the absence
of many stipulations that such a contract should have included.®’

We lose sight of the wagqf for nearly thirty years, until 15 February 1914,
when Khidir ‘Ali Khwaja was accused of having seized the two shops belong-
ing to the endowment and appeared before a gadi. The native judge ruled in
favor of the plaintiff, the administrator, relying on two main pieces of proba-
tive evidence. The plaintiff brought to court the record mentioned above, in
which Khidir ‘Ali Khwaja and his grandfather confirmed the validity of the
endowment. The gadr authenticated this record after identifying the above-
mentioned seals, which he treated as legal evidence (hujjat-i shar?) of the
soundness of the endowment. The second piece of probative evidence was
the account book in which previous administrators of the endowment had duly
noted the revenues generated by the rental contracts (jjara); the two shops were
apparently leased out to tenants. Among those who signed the register in his
capacity as administrator was the self-same defendant—Khidir ‘Alt Khwaja—
who had been collecting the rent payments for the two shops. Strangely, when
the gadi questioned the defendant and asked him to explain why he had seized
the two shops and prevented the administrator from disposing of their usu-
fruct, Khidir ‘Ali Khwaja responded that ownership of these shops had never
been conveyed to a religious endowment and that they had been left to him as
an inheritance by his father (atamdin mirathgha qalghandir waqf tmas dib).98

The story of this waqf overlaps with another one: exactly three weeks after
Khidir ‘Ali Khwaja was summoned to the sharia court, a Russian justice-of-
the-peace court (mirovoi sud) declared him insolvent in the matter of a debt
of two thousand rubles and ordered that his possessions be sold at public auc-
tion. At this point, Khidir ‘Al Khwaja granted his wife power of attorney, and

96  The eight seals were apparently attached when the document was notarized.

97  TsGARUz, f. 1117, op. 1, d. 31916, L. 59: on 10 June 1888 the military governor noted that
the document he had received from the administrator did not prove that the assets were
wagqf properties.

98 Report to the Tashkent city commandant, 26.04.1914, TsSGARUz, 1-36, op. 1, d. 6864, . 19.
Here, the gadi of the Shaykhantaur district informs the city commandant about a hearing
that took place on 16 February 1914.
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she and the bailiff went to the bazaar to determine the location of the two
shops, their status, and their market value. The woman obviously had no evi-
dence to prove that her husband owned the shops, but the bailiff listed them
among his possessions (na pravakh sobstvennosti) and confirmed that Khidir
‘Al Khwaja had inherited the two shops from his father and that they were his
private property.%°

Khidir ‘Ali Khwaja struck back. As soon as he received the inventory lists
from the bailiff, he challenged the ruling of the native court by appealing to
the Russian authorities:

[The] two shops [...] are my property. I inherited them from my father,
and they are worth at least three to four thousand rubles. These shops
were my father’s property. I have owned these buildings since he died
more than thirty years ago, without interruption and without dispute.
In such conditions—at least, so it would appear—I should be able to
consider myself safe from claims by third parties against the shops, and
I should have no need to fear that what belongs to me can ever be taken
from me. And yet the very opposite has happened. The [...] [gadi]—only
God knows for what reasons and on what legal basis—considers these
shops to be [property belonging to] a wagf.1°°

This narrative may strike the reader as a tale of personal misfortune intended
to arouse pity, but, as we shall see, what happened next is more serious. Khidir
‘Al Khwaja attached to this appeal a copy of the inventory showing that the
shops were his property. At the same time, he argued that cases involving
“Mohammedan spiritual institutions” (magometanskie dukhovnye uchrezhde-
niia) fall under the jurisdiction of Russian courts according to Article 1282 of
the Regulation of Civil Proceedings (ustav grazhdanskogo sudoproizvodstva)
and a deliberation that the governing senate (pravitel’stvuiushchii senat) issued
in 1904. In support of his argument, he referred also to previous cases in which
the court of the Tashkent military district had ruled on the annulment of
endowments in 1912 and 1913.1%! Khidir ‘Ali Khwaja was manipulating the legal
resources of the colony just as a Russian lawyer would have done.

The city commandant, who apparently knew nothing about the colonial
laws regarding endowments, requested that the gadr clarify the matter in a
report. The gadi reported on his previous decision but added two important
points: first, he explained that he viewed as a mere legal stratagem (4ila) Khidir

99  The inventory lists can be found at ibid.: 1I. 15-180b.
100 Appeal to the Tashkent city commandant, 17.03.1913, ibid.: 1I. 13—140b.
101 Ibid.
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‘Al Khwaja’s appointment of his wife as proxy and persuading the Russian bai-
liff to record the shops as his property. Second, the gadi probably sensed that
the involvement of Khidir ‘Ali Khwaja in the waqf’s management and, espe-
cially, that his current financial interests needed to be fully disclosed to the
Russians. The Muslim judge reported that he had questioned the residents of
the neighborhood and that they had stated that Khidir ‘Ali Khwaja had served
as administrator of the wagqf for nineteen years, after which the position was
taken over by the imam of the mosque and, finally, by a person appointed
directly by the neighborhood.!°? Apparently, the gadi was explaining to the
Russian authorities what they did not want to see: as long as Khidir ‘Al1 Khwaja
had been involved in the affairs of the endowment, he never tried to seize the
property; now, having been excluded from the administration of the wagfand
in dire straits because of an unpaid debt, he sought to annul the endowment,
according to Russian law, on the basis of far-fetched claims.

The chancellery that oversaw the case could not reconcile itself to the idea
that a Russian courtroom should try a wagqf case. Thus, the colonial officials
returned the file to the same native court with the following instructions: “the
case is yours!” (delo Vam podsudnoe).1%3 In sum, the file was reviewed three
times, twice by the same judge!®* and finally by a council of gadis. All found
that Khidir ‘Ali Khwaja should be prevented from seizing the shops.

But Khidir ‘Ali Khwaja was determined.!> He appealed again, vehemently,
arguing that, according to the imperial civil code and the statutory laws, the
shart'a court had no jurisdiction over wagf-related cases.!?6 This time Khidir
‘Al Khwaja succeeded, and the file was sent to the Russian military district
court (okruzhnoi sud),'°” which held in favor of the defendant and struck down
the Islamic court’s ruling.!°® The endowment was thus divested of its property
and annulled by a founder’s heir.

Khidir ‘Ali Khwaja’s recognition of the available legal resources clearly origi-
nated from a social milieu in which colonial subjects shared their knowledge
of the mechanics of imperial law. His emphasis on problems of jurisdiction

102 Report to the Tashkent city commandant, 26.04.1914, ibid.: L. 19.

103 Instruction to the native court, 26.06.1914, ibid.: l. 20.

104 Report to the Tashkent city commandant, 02.08.1914, ibid.: . 26. The gadr informs the
Russian authorities of a hearing that took place on 17 June 1914.

105 Appeal to the Tashkent city commandant, 24.07.1914, ibid.: 1. 37.

106 Appeal to the Tashkent city commandant, 08.10.1914, ibid.: ll. 29—290b.

107 Appeal to the prosecutor of the Tashkent military district court, ibid.: L. 45.

108 Ruling of Tashkent military district court, 31.12.1914, copy, TSGARUZz, f. 1-36, op. 1, d. 6487,
L. 12.
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is of interest. Khidir ‘Ali Khwaja argued that his opponent was an administra-
tor who acted on behalf of an endowment consisting of shops belonging to a
mosque. As such, these shops represented “the property of a Mohammedan
spiritual institution” (imushchestvo magometanskogo dukhovnogo uchrezhde-
niia) that fell under the administration of the imperial treasury. Moreover, the
appellant held that a waqfs a legal institution, while native courts had author-
ity only over juridical persons: “Article 211 of the local statutory law [...] refers
to disputes between natives as individual physical persons [mezhdu tuzemt-
sami, kak otdelnymi fizicheskami litsami] but not to disputes between institu-
tions, even if the latter are to be considered native.”09 There is little doubt that
Khidir ‘Ali Khwaja (or the person who helped him to prepare his appeals) was
familiar with these subtle points of law and that they had been invoked in pre-
vious cases in which the Russian military district court had ruled against the
integrity of endowments.

Precedents mattered. The mother of all such controversies, which had
occurred a few years earlier, involved a certain Ivan Alekseev and the waqf
administrator of the Isa Khwaja Qadi Kalan madrasa. The case was ordinary
enough to bolster the administrator’s legal action: Alekseev held a plot of land
belonging to the endowment under a contract of tenancy but had failed to
pay the rent for three years. In 1908 the administrator sued him before a jus-
tice of the peace, who ruled that Alekseev should be evicted from the plot.
Alekseev then resorted to a Russian lawyer named Reiser, who appealed the
ruling on the ground that the waqf was a “Mohammedan spiritual institution.”
The lawyer explained that, according to Article 1282 of the Regulation of Civil
Proceedings, cases involving such institutions could not be examined by jus-
tices of the peace, suggesting that the ruling on the eviction of Alekseev had
to be quashed. In December 1913 the Russian military district court considered
this argument favorably and dismissed the case.!'

In the eyes of the colonial subjects, this decision must have opened up new
possibilities for freeing up property belonging to endowments. Khidir ‘Ali
Khwaja and others regarded this precedent as a particularly powerful resource
for removing endowment cases from the jurisdiction of gadis. In June 1913, for
example, the administrator overseeing the wagqf of the Qiyat mosque appealed
to the military governor, protesting that a certain Nar Muhammad Hajji Karim
Birdi Bay-oighli had usurped a piece of land belonging to the endowment and
begun there the construction of a few shops and other buildings. He did so
without permission and failed to pay the rent for several years. The admin-

109 TsGARUz, f.1-36, op.1, d. 6864, 1. 29.
110 18.02.1913, TsGARUz, £. 1-36, op. 1, d. 6487, 1. 84-840D.
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istrator asked that the Russian authorities order the suspension of construc-
tion until Nar Muhammad honored his tenancy contract. The administrator
also asked the notarization of a new contract stipulating that Nar Muhammad
pay rent to the endowment also for the buildings he had constructed.™ Nar
Muhammad was summoned to court, where a gadr ruled in favor of the
administrator.!? Like Khidir ‘Ali Khwaja, Nir Muhammad tried to overturn
the judgment, claiming that he had inherited the land on which the shops had
been built from his deceased brother, who had donated the land to the wagqf.
He also explained that he had deeds attesting to his renovation of the already
existing shops in compliance with the regulations of the Tashkent municipal-
ity. Nar Muhammad emphasized that he could produce evidence of his rights
to the shops according to both Islamic and imperial law (shariat bayincha wa
ham nigamgha muwafiq dalil wa hujjatlar) and asked that a council of judges
review the previous judgment.!!® Three weeks after this appeal was filed, Nar
Muhammad took action again. This time, someone wrote in Russian on his
behalf. Among the reasons he adduced in his own favor, Nar Muhammad
explained, as had Khidir ‘Ali Khwaja, that native courts have jurisdiction only
over individuals, while the administrator who had taken legal action against
him in this case represented a “Mohammedan spiritual institution.” He also
referred to the stipulation of the imperial civil code that such institutions
should be administered by the treasury and that cases involving them fell under
the authority of the military district court. Finally, Nar Muhammad referred to
the case of the Isa Khwaja Qadi Kalan waqf as a precedent for the applica-
tion of these rules.!'* The assembly of gadis reviewed the previous decision
of the native court and upheld it,'5 but this confirmation proved to avail the
administrator little. The Tashkent city commandant transferred the case to the
military district court, which ruled in his favor, thus divesting the endowment
of its land.!16

Interestingly, Nir Muhammad’s second appeal landed on the desk of the
Tashkent commandant with an explanatory note (spravka) added in its margin
by a local translator, a certain Shakirdzhan Ishaev, who worked in the city

111 Appeal to the military governor of Syr-Darya Province, 03.06.1913, ibid.: I. 76.

112 The ruling was issued on 13.09.1913. See the gadi’s report to the Tashkent city comman-
dant, 22.09.1913, ibid.: 1. 79.

113 20.09.1913, ibid.: . 85. Someone else signed the appeal, as Nar Muhammad Hajji Karim
Birdi Bay-tughli was illiterate (khatt bilmagan achun).

114 10.10.1913, ibid.: 1. 80—-800b.

115 Assembly’s report to the Tashkent city commandant, 10.03.1914, ibid.: 1. 93.

116  29.05.1914, ibid.: 1l. 66-660b.



246 CHAPTER 4

chancellery and who, significantly, also wrote the appeal of Nir Muhammad
(who was illiterate). Ishaev was probably exceptional among his colleagues.
His service record (posluzhnoi spisok) indicates that he was born in Tashkent
in 1859 and that he began working with the Russians at the age of 25. He had
no official madrasa training and he had attended no Russian school (vospitanie
poluchil domashchnee). He had, however, received a silver medal for diligence
and a bronze medal for his contribution during the imperial census (vseob-
shchaia perepis’ naseleniia) in 1897.17 When Ishaev crafted the appeal of Nar
Muhammad, he was 54 years old, with 29 years’ experience as translator.

In writing the explanatory note, Ishaev reminded his superior that there
were no Mohammedan spiritual institutions in the Governorship-General of
Turkestan (v Turk. Krae magometanskikh dukhovnikh uchrezhdenii net), there-
fore Article 1282 of the Regulation of Civil Proceedings did not apply to disputes
among local subjects on matters of wagflaw. Ishaev also opined that the ruling
on the Tsa Khwaja Qadi Kalan waqfaddressed a specific issue of a failure to pay
rent, while Nur Muhammad was being sued for the usurpation of wagfassets.
The translator suggested that these were two completely different cases. The
ruling of the Russian military district court on the case of the Isa Khwaja Qad1
Kalan wagqf could therefore not be regarded as a precedent for transferring the
case from a native to a Russian court (opredelenie okruzhnogo suda ne mozhet
sluzhit’ osnovaniem k iz’iatiiu ot narodnogo suda dela).'8 If Ishaev objected in
principle to the essence of Nur Muhammad’s appeal, the question arises who,
if not the appellant himself, was insisting that the appeal include such argu-
ments. Nar Muhammad was not assisted by lawyers, although he might have
been advised by others with similar experiences, but local appellants were no
doubt exposed to bureaucratic practices and a culture of legal precedents that
may well have affected their knowledge and legal consciousness.

The dispute over the ‘Isa Khwaja Qadi Kalan waqf precipitated a cascade of
lawsuits in which Muslims invoked imperial law in an effort to seize proper-
ties donated to endowments.!'® In the absence of similar precedents, however,
divesting an endowment of its properties was not always easy. The Russians
were clearly unsympathetic to requests to annul wagqfs, which originated

117 TsGARUz, f. 1117, op. 1, d. 35430, 1l. 1-30b.

118 TsGARUz, f. 1-36, op. 1, d. 6487, 1. 8oob.

119 Another case involved the assets of the Arpa-Pay wagqfin Tashkent. By referring to the rul-
ing that charitable endowments were to be considered “Mohammedan spiritual institu-
tions,” the Tashkent military court quashed a previous judgment issued by a native court,
thus divesting the wagfin question of a bathhouse. See the ruling of the Tashkent military
court no. 73 (copy): 17.10.1915, TsGARUz, f. 1-36, op. 1, d. 6864, 1. 103.
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merely from the desire to seize their properties and were thus based on accu-
sations driven by malice.120

We find similar attempts to annul endowments elsewhere in the
Governorship-General of Turkestan. In 1904, for example, a certain Mikhail
Ivanovich Raikov, acting on behalf of Mulla Mir ‘Umar, requested that the
authorities in Khujand not treat two particular plots of land as wagqf. Twelve
years earlier, Mulla Mir ‘Umar’s father, Khwaja Mir Salim, had built a madrasa
in the same city and designated some land as an endowment for the benefit
of this institution. He stipulated that the land revenues would support the
madrasa and pay the salary of the administrator and the teacher and fund a
bursary for the students. To make the endowment legal, Khwaja Mir Salim
turned to a native court, but a gadi refused to notarize the wagf-nama because,
as we have seen, statutory laws required the permission of the Russian admin-
istration. At this point, Khwaja Mir Salim drafted himself one and acted as a
mutawalli until he died in 1904. Just before his death, he appointed his son,
Mir ‘Uthman Khwaja, the younger brother of Mulla Mir ‘Umar, as his succes-
sor as administrator. Unhappy with his father’s decision, Mulla Mir ‘Umar
requested the annulment of the endowment and the recognition of the land
as his property.12!

Conclusion

When they took legal action against endowments, Central Asian Muslims
must have known that the colonial administration had transferred the pow-
ers of judicial review to the prosecutors of the military district courts.'?2 They
also must have realized that prosecutors looked favorably on the invalidation
of gadis’ rulings.'?3 Moreover, the jurisdiction of Russian courts extended to
conflicts over wagqf properties, according to a resolution of the senate in 1904.

120 Military governor of Ferghana Province to the chancellery of the governor-general,
30.10.1904, TsSGARU, {. 1-1, op. 12, d. 430, ll. 5-50b.

121 Military governor of Samarqand Province to the chancellery of the governor-general,
13.05.1906, TsSGARUZz, f. 1-1, op. 12, d. 9oo, 1. 2—3. His appeal was, however, rejected on
account of a paradoxical loophole: the endowment did not exist de jure, as the Khojand
gadr had not notarized the waqf deed and the Russian authorities had not confirmed the
endowment. It was impossible to annul a nonexistent wagqf.

122  [Pahlen)], Otchet po revizii Turkestanskogo kraia po Vysochaishemu poveleniiu: 103—5.

123 Russian Rule in Samarkand, 1868-1910: A Comparison with British India: 269—70.
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Colonial subjects such as Khidir ‘Ali Khwaja (and the Russian lawyers who
assisted them) were no doubt aware of such favorable circumstances.!?*

The reliance of Central Asians on legal notions deriving from Russian impe-
rial civil code, statutory laws, and precedents, as demonstrated in the cases I
have examined, may strike the reader as exceptional. In fact, these and other
examples reflect a juridification of the Muslim communities of Central Asia
after the Russian conquest, by which I mean an increase in legal services that
is met by an increased demand for regulation.!? By the beginning of the twen-
tieth century, Muslims under tsarist rule had been acquainted with Russian
bureaucracy for decades, with the result that they acquired an understand-
ing of imperial legal terminology. This allowed locals to engage assertively in
forum shopping.

In Russian Central Asia, Muslims regarded pragmatically access to legal ser-
vices, whether from a shari'a court or an imperial law court. If we concede that
justice in Central Asia, as in Europe, was a public performance that involved a
“principle of publicity,”26 then, in earlier times, one might argue, the heirs of
a founder might have desired to challenge the validity of a waqf- They would
not, however, pursue legal actions against an endowment unless they had the
legal resources to ensure a successful outcome of the dispute and thus avoid
“bad fama."?"

Under Russian rule, things changed. First, with the enactment of statutory
laws, the validity of endowments became more precarious. Registering endow-
ments required following bureaucratic procedures that made it easier for
Muslims to question the trustworthiness of an endowment deed or to usurp
the assets of a wagqf. The colonial bureaucracy must have contributed to the
creation of an atmosphere in which the status of endowments became more
uncertain. Second, the cases presented here show how new jurisdictional
arrangements allowed colonial subjects to have recourse to legal venues in
which Islamic law was not applied. The colonial institutional setting evidently
favored “repeat players.” When it amounted to repeating their claims, individu-
als such as Khidir ‘Ali Khwaja had little to lose by attempting to annul a wagf.

124 Appeal to the prosecutor of the Tashkent military district court, 29.09.1915, TsGARUz,
f.1-36, op. 1, d. 6864, 11. 116—1160b.

125 L. Ch. Blichner and A. Molander, “Mapping Juridification.” European Law Journal 14/1
(2008): 36-54.

126  D.L. Smail, The Consumption of Justice. Emotions, Publicity, and Legal Culture in Marseille,
1264-1423 (Ithaca: Cornell University Press, 2003).: 22.

127 On fama, see M. Vallerani, Medieval Public Justice, trans. Sarah Rubin Blanshei
(Washington, Dc: Catholic University of America Press, 2012): 108-12.
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While legal institutions and behavior changed, however, pursuing the annul-
ment of an endowment still hinged on notions of morality. Reporting to his
superiors on the Tashkent bazaar and the traders operating in it, Nil Lykoshin,28
the officer in charge of the “Asiatic” quarter of Tashkent, explained that:

there are also small private endowments supporting this or that mosque,
which do not have any documentation and rely, instead, only on a prom-
ise given in the presence of [a few] witnesses. In times of prosperity the
founders of these small endowments become generous and promise
[to pledge] their shops’ revenues to the benefit of [the local] mosque.
If, because of unforeseeable circumstances, their income decreases and
becomes insufficient, then nothing but a sense of shame [nichto, krome
nekotorogo styda] before their community can make these founders of
endowments swallow their own words and become again the proprietors
of their own assets.!29

Along with the institutional innovations I have just mentioned, there was a
change in the legal consciousness of Muslims. In earlier times Muslims had
sought redress on the basis of their assumptions about what they thought was
right or wrong. This was the case also under Russian rule, but with a signifi-
cant difference. Appellants now lived in a situation of “juridification,” in which
the possibilities of meeting people who had access to privileged knowledge
increased dramatically. Tashkent was full of translators, lawyers, and other
such figures acting as cultural brokers or go-betweens. It is thanks to such
cultural brokers that we possess the appeals of individuals such as Khidir ‘Ali
Khwaja, but this does not exclude the possibility that, as is sometimes the case
when we seek the advice of our own tax advisors, people such as Khidir ‘Ali
Khwaja might learn something new and thus change their ideas on their own
entitlements.130

128 On this person, see A. Morrison, “Sufism, Pan-Islamism and Information Panic: Nil
Sergeevich Lykoshin and the Aftermath of the Andijan Uprising.” PP 214 (2012): 262—64.

129 Report to the military governor of Syr-Darya Province, 05.11.1894, TsGARUZz, f. 1-36, op. 1,
d. 3708, 1. 400b.

130 I draw here freely from S. Subrahmanyam, “Between a Rock and a Hard Place: Some
Afterthoughts.” In The Brokered World: Go-Betweens and Global Intelligence, 1770-1829,
ed. Simon Schaffer et al. (Sagamore Beach, MA: Science History Publications, 2009): 432.



CHAPTER 5

Fatwas for Muslims, Opinions for Russians

Introduction

Affiliation with the Hanafi school of law (madhhab) is key to Muslim identity
in present-day Central Asia.! Such an affiliation is seen today as part of a deep
historical process that connects current developments to the early-medieval
history of Transoxiana.? This is not just a post-Soviet phenomenon. The Hanafi
legal doctrine has long been endowed with greater authority in the region and
has thus enjoyed a preeminence over other schools of law, and Central Asian
jurists have, for centuries, situated themselves in a chain of clearly recogniz-
able interpretive traditions: attestations of how local ‘ulama’ perceived them-
selves as close followers of, say, Abii Hanifa can be found in materials dating
from throughout the Islamic history of the region.?

Although references to Hanafi hegemony are ubiquitous in the Central
Asian legal literature, little has so far been done to describe Hanafi jurispru-
dence and its mechanics during the rules of the Uzbek khanates of Bukhara,
Khiva, and Khogand. What characterized Central Asian Hanafism when the
Russians conquered the region? What kind of changes did local jurists experi-
ence in their doctrinal sphere during the tsarist era? What does the output of
jurists tell us about changes in people’s understanding of law? These are the
questions I seek to address in this chapter, in order, first, to help us situate
Central Asia within a wider Hanafi ecumene and, second, to establish whether
that form of Islamic jurisprudence as practiced in Central Asia can be dis-
tinguished from other regional legal practices that are usually referred to as

1 Shaykh Muhammad Sodiq Muhammad Yusuf, Ikhtiloflar, sabablar, yechimlar (Tashkent:
Sharq, 2o11): 12-13.

2 K. Kehl-Bodrogi, “Religion Is Not So Strong Here”: Muslim Religious Life in Khorezm after
Socialism (Berlin: Lit, 2008); I. Hilgers, Why do Uzbeks Have to Be Muslims? Exploring Religiosity
in the Ferghana Valley (Berlin: Lit, 2008); . Rasanayagam, Islam in Post-Soviet Uzbekistan: The
Morality of Experience (Cambridge: Cambridge University Press, 2011).

3 W. Heffening-[]. Schacht], “Hanafiyya.” El2 vol. 111: 162—4; Y. Ro'i, Islam in the Soviet Union:
From the Second World War to Gorbachev (New York: Columbia University Press, 2000): 56—7;
A. Khalid, Islam after Communism: Religion and Politics in Central Asia (Berkeley: University
of California Press, 2007): 28; A.J. Frank, Bukhara and the Muslims of Russia: Sufism, Education,
and the Paradox of Islamic Prestige (Leiden: Brill, 2012): .
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“Hanafi.” These are questions of fundamental importance not just for those
interested in the comparative history of colonialism and the modern Islamicate
world. In order to understand the long process of adaptation and change that
occurred in the history of Islamic jurisprudence in Central Asia we need first
to consider what exactly a fatwa was and how muftis functioned in the region
before and after colonization. Only then can we begin to understand that, con-
trary to what Islamic juristic scholarship produced in Uzbekistan today would
have us think,* the practice of issuing fatwas in present-day Central Asia is
far removed from that in the period before colonialism, reflecting, as it does,
modes of reasoning that came into existence only under Soviet rule.

In spite of representing a complex juristic genre, fatwas are key to detect-
ing changes in Muslims’ legal consciousness. Fatwas were not produced exclu-
sively for elite consumption.? Fatwas were routinely acquired by the populace
as devices that allowed them to take legal actions and pursue redress. They pre-
served fatwas as we today preserve a document to attest to our entitlements.
By exploring the mechanics of colonial-era fatwa-issuance (if@’), we begin to
grasp just how deep was its impact, not only on juristic practices but also on
people’s legal consciousness more generally.

Two institutional arrangements allow us to examine jurists’ output under
Russian rule and identify continuities and changes in the way jurists oper-
ated. The colonizers did little, if anything, to affect the powers of the mufti;
they simply ignored them. Colonial statutory laws that regulate the jurisdic-
tion of Muslims’ native courts do not even mention the office of mufti.6 By
avoiding any interference with that office, the colonizers effectively safe-
guarded the integrity of muftis’ writing practices. There are important con-
tinuities between fatwas compiled in Russian Central Asia and those issued
under the Muslim principalities before the conquest. Colonialism also marked

4 Shaykh Muhammad Sodiq Muhammad Yusuf, Zikr ahlidan so’rang 1 (Tashkent: Sharq, 2om):
13-14.

5 Ihere disagree with Adeeb Khalid, Making Uzbekistan: Nation, Empire, and Revolution in the
Early USSR (Ithaca and London: Cornell University Press, 2015): 11.

6 Neither the Provisional Statute of 1867 nor the Statute of 1886 defined the position of muf-
tis in native courts, because native courts were thought of as operating in parallel with the
imperial courts, thus ignoring the utility of Muslim jurists in Islamic legal practice. The reac-
tion of the Muslim judiciary was prompt. In early March 1868 the Tashkent gadis appealed
to the colonial authorities with the request to allow mulftis to be included in the staff of the
native courts. The Russians agreed and delegated to the gadfs the choice of the legal experts
that would work alongside them in court; cf. TsSGARUz, f. 1-36, op. 1, d. 452, 1l. 13, although
all appointments of muftis had to be confirmed by the colonial authorities. See, e.g., the
appointment of muftis in Tashkent in 1884, TSGARUz, f. 1-36, op. 1, d. 2396, 1l. 1-5.



252 CHAPTER 5

a new age of bureaucratization and accountability that increased the overall
output of legists. That is, native judges were held accountable to the colonial
bureaucracy for all the procedures used in the trials they held. In apparent
contrast to the former practice of reporting to the royal courts, gadis were now
obliged to record judicial proceedings in special ledgers (daftar/kaziiskaia
kniga) provided by the Russian administration. Qadis thus produced a deluge
of records that shed light on the review process of fatwas brought to court by
disputing parties.

While there are clearly continuities in the crafting of legal opinions, interac-
tions between the colonial administration, the Muslim population, and local
jurists led to substantive innovations. Such innovations are manifest mostly in
the opinions that muftis had to deliver on specific points of law at the request
of colonial officials. This happened every time Muslim parties disputed the
interpretive authority of the native legists and appealed to the Russians for
judicial review. Colonial officials would consequently turn to indigenous legal
experts to clarify exactly how sharia ruled on a particular subject. In doing so,
they often overlooked the fact that Islamic law could actually accommodate
divergent views on a single point of law. It is in the answers to the queries of
the Russian officials that we can detect the birth of a new legal genre. Muslim
jurists in such contexts articulated their arguments in an idiom that was far
more expressive than that in the fatwas drafted according to the established
compositional traditions and that was much more accessible to the uninitiated.
Accountability to the colonial administration, however, inevitably undermined
their interpretive independence. In principle, muftis did issue divergent opin-
ions on the same subject matter. This divergence of opinion was, however, of
little use to the Russians, who sought to eliminate such interpretive discord
between Muslim jurists, thus emphasizing certain legal notions over others.
The Russians never managed, however, to establish a single Islamic orthodoxy,
nor did they manage to codify sharia.

When approaching the study of Islamic jurisprudence in nineteenth-
century Central Asia and its place in the wider Hanafi ecumene, we should
keep two precautions in mind. First, established practices of textual consump-
tion usually inform the way we read texts. That is to say, a single text can be
read differently in different places and in different times according to different
interpretive traditions. We get a sense of these different traditions from the
numerous differing commentaries to be found on the various juristic com-
pilations to which mulftis refer, such as al-Hidaya, the Mukhtasar al-Wigaya,
and the al-Fatawa al-Alamgiriya. These are texts that represent long-standing
Hanafi legal traditions in regions as culturally diverse as the Middle East and
Central and South Asia. Cultural differences (especially in the legal sphere)
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notwithstanding, students of colonialism have often observed certain policies
that are common to particular imperial administrations. One common such
policy consisted of promoting the translation of certain Hanafi texts, chosen
almost arbitrarily to serve as standard manuals, in hopes of facilitating colo-
nial officials’ understanding as well as the simplification and rationalization of
Islamic legal practice. A famous example was al-Hidaya,” which appeared first
in English translation in British India and then in Russian in colonial Central
Asia.® Notwithstanding al-Hidaya’s wide circulation in India and Central Asia,
however, it is evident, from the wide variety of commentaries on the text, that
Muslims in Central and South Asia read the work in very different ways. When
thinking of Hanafism as a common body of juristic knowledge, we should
therefore remember that, while there was a shared textual knowledge from
Hyderabad to Semipalatinsk and from Herat to Kayseri, jurists might neverthe-
less draw very different inferences from these texts and might deliver very dif-
ferent opinions on specific questions. Even within one region, Muslim jurists
did not always share the same opinion on these standard texts, nor did they
always use it in the same way. We know, for instance, that scholars as distin-
guished as the Bukharan jurist ‘Abd al-Shakdr, the father of Sadr-i Diya’, turned
to al-Hidaya every time they wanted to examine candidates for the office
of mufti,® and we find in the work of Ahmad b. Hafijiz al-Din al-Barangawi
(1877-1930), a Tatar mullah who studied in Bukhara between 1901 and 1905, an
account in which al-Hidaya is cast in a demeaning light. Al-Barangawi in the
following passage ventriloquizes a Kazakh inhabiting the Bukharan Emirate:

On his camel, Narat Bay addressed me, “Hey Mullah, do you read the
book up on the camel?” I said, “What book is that?” He interrupted and
said, “You don’t know it?” When I asked my companion, he said that it
was al-Hidaya. He said, “There was a student like us who, when he trav-
eled with the Kazakhs, read al-Hidaya on a camel. When a Kazakh asked
what book that was, he answered, “The book you read on a camel!”?

7 A. Khalid, The Politics of Muslim Cultural Reform: Jadidism in Central Asia (Berkeley:
University of California Press, 1998): 70; A. Morrison, Russian Rule in Samarkand, 1868—
1910: A Comparison with British India (Oxford: Oxford University Press, 2008): 275-6.

8 The Russian rendering of al-Hidaya was based on Charles Hamilton’s English transla-
tion published in 1791; see Khidaia: Kommentarii musul'manskogo prava, vols. 1-4 ed. and
trans. from the English by N.I. Grodekov (Tashkent: 1893).

9 On the examination to ascertain whether a person was fit to be appointed to the position
of mulfti, see TsSGARUz, 1-126, op. 1, d. 11, 1. 5.

10  This excerpt from the Ta’rikh-i Barangawt (1914) appeared in translation in A. Frank,
“AMonth among the Qazags in the Emirate of Bukhara: Observations on Islamic



254 CHAPTER 5

As Muslim scholars sharing the same educational background may have diver-
gent opinions on the same text, it is important to account for such divergences
and find out why their opinions differ, rather than basing our interpretations
on a purported commonality of interpretive dispositions.

Second, Muslim governments are usually credited with having promoted
the Hanafi doctrine as the dominant legal school in Transoxiana. Stephen
Dale, for example, notes that “in the Timurid century both Samarqand and
Herat [...] attracted internationally known Hanafi scholars A policy of
promotion of Hanafism is discernible also in the governance of the Abi’l-
Khayrids: Muhammad Shibani Khan (r. 1501-10), for instance, commissioned
the compilation of the imposing al-Fatawa al-Shibaniya by ‘Al al-Khwarazmi.'?
We see a similar pattern a century later, under the Ashtarkhanids: Mir
Habibullah’s magisterial collection of responsa titled WaqiGt-i din-i jalalt is
dedicated to Subhan Quli Muhammad Bahadur Khan (r. 1680-1702).13 The
shape of such a policy becomes much clearer in a later period. In the nine-
teenth century, the source basis is overwhelming: diplomas tell us that the
appointment to the position of the mufti was at the discretion of local rulers.™*
There is also a progressive “canonization” of legal texts, mainly of positive law
(furua® al-figh), through translation into Persian or Chaghatay.’® But what is it

Knowledge in a Nomadic Environment.” In Explorations in the Social History of Modern
Central Asia (19th—Early 20th Century), ed. Paolo Sartori (Leiden: Brill, 2013): 255.

11 S. Dale, “The Later Timurids c. 1450-1526." In The Cambridge History of Inner Asia:
The Chinggisid Age, ed. Nicola di Cosmo et al. (Cambridge: Cambridge University Press,
2009): 207.

12 See Chapter 1 fn. 168. See also R. McChesney, Waqf in Central Asia: Four Hundred Years
in the History of a Muslim Shrine, 1480-1889 (Princeton, NJ: Princeton University Press,
1991): 5.

13 Ms Tashkent, no. go19, described in SVR VI1I: 329.

14  T. Welsford and N. Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum (Samarkand and Istanbul: 11CAS, 2012)

15  The Mukhtasar al-wigaya ft mas@il al-Hidaya (otherwise known as al-Nugaya) by
‘Ubaydallah b. Mas‘ad b. Taj al-Shari‘a al-Mahbubi al-Bukhari was taught in madrasas
and thus circulated widely in Transoxiana. It became so popular that Khorezmian rul-
ers requested that its commentary (sharh) be translated into the vernacular. Under the
rule of Abt al-Ghazi Bahadurkhan (r. 1644-63) the commentary of a certain Damulla
Muhammad Salah (fl. sixteenth century) was rendered into Persian. Muhammad Rahim
Khan Firaz (r. 1864-1910) ordered the translation into Chaghatay of the commentary of
‘Abd al-Ali b. Muhammad al-Husayn al-Birjandi (d. 1525). See A. Erkinov, N. Polvonov,
and H. Aminov, Muhammad Rahimkhon II Feruz Kutubkhonasi Fehristi (Khorazmda
kitobat va kutubkhonachilik tarikhidan) (Tashkent: Yangi Asr Avlodi, 2008): 208, and
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that is specific to Central Asian legal history, given that we observe the same
course of events throughout the larger Hanafi world? Under the Ottomans
and the Mughals, the Hanafis enjoyed precedence over other legal schol-
ars.!6 In the Middle East and in South Asia muftis could be appointed by the
state,'” and there too the imprimatur of the ruler conferred on texts an aura
of authority.!8

In light of these similarities, Guy Burak has argued that the evolution of
the Hanafi school of law in the post-Mongol period across the Middle East
and Central Asia was shaped by dynasties that regulated the school’s struc-
ture and doctrine.!® In making that argument, Burak assumes that muftis were
constrained in their juristic interpretations by princely authority. This assump-
tion may be true of the Ottoman Empire, where “the Hanafi doctrine [...] was
molded into an unequivocal body of rulings ready to be applied by the qadis,”?°
but it is more difficult to substantiate in the legal history of Central Asia, where
there is little reason to assume that the mechanics of Hanafi jurisprudence
reflected the monopolistic vision of the ruling dynasty. Rulers did occasionally

A. Idrisov, A. Muminov, and M. Szuppe, Manuscrits en écriture arabe du Musée regional
de Nukus (République autonome du Karakalpakstan, Ouzbékistan). Fonds arabe, persan,
turki et karakalpak (Rome: Istituto per I'Oriente C.A. Nallino, 2007): 108—9. We know of
another figh work in translation in Khorezm. The manuscript library of the Institute
of Archeology and Ethnograhy of the Qaraqalpaq branch of the Uzbek Academy of
Sciences holds the Risala al-mashri‘at wa ghayr mashru‘at (otherwise known as Matalib
al-musallt or Figh al-Kaydani), a fourteenth-century treatise in Arabic with interlin-
ear translation in Chaghatay (Ms R-320). A Persian commentary is extant in another
manuscript library in Nukus. See Manuscrits en écriture arabe du Musée regional
de Nukus: 134.

16  'W. Hallaq, An Introduction to Islamic Law (Cambridge: Cambridge University Press,
2009): 8o.

17 J.R. Walsh, “Fatwd 11. Ottoman Empire.” In El2.

18  On Mughal India, see M. Alam, “Sharia and Governance in the Indo-Islamic Context.”
In Beyond Turk and Hindu: Rethinking Religious Identities in Islamicate South Asia, ed.
D. Gilmartin and B.B. Lawrence (Gainesville: University Press of Florida, 2000): 216—45;
M. Khalfoui, “Together but Separate: How Muslim Scholars Conceived of Religious
Plurality in South Asia in the Seventeenth Century,” BsoAs 74/1 (2011): 87-96.

19  G. Burak, “The Second Formation of Islamic Law: The Post-Mongol Context of the
Ottoman Adoption of a School of Law.” csSH 55/3 (2013): 579—602.

20  R. Peters, “What Does It Mean to Be an Official Madhhab? Hanafism and the Ottoman
Empire.” In The Islamic School of Law: Evolution, Devolution, and Progress, ed. P. Bearman,
R. Peters, and F.E. Vogel (Cambridge, MA: Harvard University Press, 2006): 147.
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commission?! and/or compile fatwa collections—for example, Shah Murad
(r.1785-1800) and his Fatawa-yi ahl-i Bukhara and Emir Haydar (r. 1800-26) and
his al-Fawa’id al-alfiya.?? But the overwhelming majority of fatwa collections
were assembled by jurists working autonomously?? or in consultation with
colleagues.?4 In both cases, it was the jurists’ initiative, not their rulers’, that led
to the production of these collections.

As further evidence of governmental intrusion into the affairs of the jurists,
Burak notes that, beginning in the Timurid period, appointments to judicial
offices reflected a hierarchy at the apex of which stood the shaykh al-Islam?>
who had “authority to inspect and examine the competence and knowledge of
their appointed jurists.”26 There is an Ashtarkhanid-era diploma that indicates
that, in Samarqand, the position of shaykh al-Islam involved the supervision
of juristic affairs in the city,2? but there is little evidence that in later periods

21 Emir Haydar was apparently especially fond of the Mabsut commissioned from copysts
in Khorezm. See Maktubat-i Amir Haydar ba Muhammad Hakim Bi, Mms Tashkent, TsVRUz,
no. 2120: fol. 20a, 26b, 31b.

22 Amir Haydar b. Amir Shahmurad, al-Fawa’id al-alfiya, ms Tashkent, TsVRUz, no. 2434/1v.
See SVR VI1: 457.

23 jamii riwayat-i ma‘mula ra jam* karda-and wa ghayr-i ma‘mala ra dikr na-karda-and wa
na-awarda-and, cf. Qadi ‘Azizan, Sizdah ganj, Mms Tashkent, TsVRUz, no. 2574/1v: fol. 357a.
The anonymous work is dated to the first half of the sixteenth century, during ‘Ubaydallah
Khan's rule (1533-39), SVR VIII: 322.

24 ba'di az khullan wa dustan az in kamina iltimas kardand ki jam* karda shawad dar ilm-i
figh ba'di az masayil-i mutadawila ra binabar multamas-i ishan jam* karda shud ba'dc
az waqi‘at-i zaman-i khwud ra mubtant ba-riwayat-i mu‘tamida az kutub-i mu‘tabara wa
tasmiya karda shud anra ba-fawayid-i samarqandi ta mubtadiyan az u fayida girand; see
Muhammad b. Baba’ al-Samarqandi, al-Fatawa al-samarqandiya, Ms Tashkent, TsVRUz
3132/I: fol. 4b. The work dates to 1023/1614, see SVR VIII: 320.

25  See Mirza Badi® Divan, Majma“ al-argam (“Prepisanie fiska”) (Priemy dokumentatsii v
Bukhare xvi11 v.), ed. and trans. A.B. Vil'danova (Moscow: Nauka, 1981): 87a. The reliabil-
ity of this source has been questioned vigorously by Y. Bregel in The Administration of
Bukhara under the Manghits and Some Tashkent Manuscripts. Papers on Inner Asia 34
(Bloomington, IN: Research Institute for Inner Asian Studies, 2000).

26  Barack, “The Second Formation of Islamic Law: The Post-Mongol Context of the Ottoman
Adoption of a School of Law”: 592.

27  wariwayat ki muftiyan mi-nawisand ba-tawaqqui i rasanad, A. Urunbaev, G. Dzhuraeva,
and S. Gulomov, Katalog sredneaziatskikh zhalovannykh gramot iz fonda Instituta vosto-
kovedeniia im. Abu Raikhana Beruni Akademii Nauk Respubliki Uzbekistan (Halle/Saale):
Orientwissenschaftliches Zentrum der Martin-Luther-Universitit Halle-Wittenberg,
2007): doc. 101.
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the individuals bearing this title reviewed and censored the opinions issued
by other jurisconsults. Discussing the office of shaykh al-Islam for the later
Timurid period Beatrice Forbes Manz notes that, “there is little indication that
this office furthered the influence of the dynasty in any direct way. It was an
honorary position.”?8 This is true also for the period immediately preceding
the Russian conquest. In Tashkent, for example, a shaykh al-Islam would act as
the chief administrator of the charitable endowments (mutawalli-bashi) in the
province, but he would not be assigned any juristic task.2® Shari‘a-court records
show that disputing parties regularly acquired legal opinions from muftis of
their choice and thus maneuvered in a juristic space in which the state had
little means of imposing norms of behavior. For a clearer sense of how Hanafi
jurisprudence worked, we should look into the more mundane activities of the
mulftis, rather than merely gesturing at practices of cultural patronage.

The present chapter consists of several parts. Part 1is a sketch of the major
compositional rules that a jurist followed in crafting a fatwa. Part 2 offers an
overview of the institutional setting in which litigants might (or might not) be
able to acquire fatwas. Part 3 exemplifies the possible uses of the fatwas. Part 4
illustrates how fatwas were reviewed in court for purposes of adjudication. Part
5 examines the birth of a new juristic genre, namely, the written opinions on
specific points of Islamic law that were issued for the colonial administration.

1 How to Write a Fatwa

In nineteenth-century Central Asia, before the Russian conquest, parties to a
dispute generally acquired legal opinions (fatwas) and produced them in court
during trials. As elsewhere in the Islamic world,3° the office of the mulfti in
Central Asia was integral to adjudication.3!

28  B. Forbes Manz, Power, Politics and Religion in Timurid Iran (Cambridge: Cambridge
University Press, 2007): 214.

29  TsGARUz, f. 1164, op. 1, d. 1, 1. 7. Khoqandi diploma dated 1279/1862—3, for the appoint-
ment of Ishan Ay Khwaja.

30 U Heyd, “‘Some Aspects of the Ottoman Fetva.” Bs0AS 32/1 (1969): 56.

31 A diploma for the appointment to the position of sudir and alam-i ‘askart in Bukhara,
which was issued by Abu al-Fath Muhammad Rahim Khan in 1758-59, orders the gadis
of the royal army always to refer to the fatwas of the new appointee while adjudicat-
ing disputes (gadiyan-i muaskar-i Gl dar murafa‘at wa mahkumat-i khwudha tawqi-i
fatwa-yi a ra mu‘tabar danand), TsGARUz, f. R-2678, op. 2, d. 177, . 25.
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Why would litigants come to court with a fatwa? When a dispute reached
the court of a gadi, parties were required to produce a legal opinion to cor-
roborate their claims. Parties had to comply with this demand within a short
period, usually three days.32 For this purpose, they referred to a person versed
in Islamic jurisprudence who was willing to support their case. The task of this
individual was complex. He had to translate the position of his client into a
legal case (Ar. masuala); he then formulated a doctrinal question (Ar. istifta’)
and proposed a view of the matter by quoting authoritative juristic references.
In the regional legal parlance, the resulting text was called riwayat (“quotation”)
and consisted of two parts: the first, in Persian (or Chaghatay), included the
case and the question; the second provided quotations from juristic authori-
ties, usually in Arabic. At this point, the litigant would submit the riwayat to
several muftis33 and ask them to respond to the question. If they found that the
proposed view was based on established juristic quotations, the muftis would
attach their seals and write their opinion, that is, the fatwa proper: “let it be so”
(Pers. bashad, Chaghatay bulir) (see Fig. 15).

FIGURE 15 Detail of a fatwa: seals and responses (bashad), 1864. TsGARUz, f. R-2678, op. 2,
d. 126, 1.

32 Legal opinion on a case of delayed production of a fatwa in court, TsGARUz, f. 1-126, op. 1,
d. 1729, L. 8. T owe this reference to James Pickett.

33  rivaiat pisal Mulla Khodzha Agliam po initsiative Khodzhibek Makhzuma Mulla
Salikhbekova, kotoryi raznosilsia po domam agliamov i muftiev, dlia prilozheniia pechatei,
Report to the military governor of Syr-Darya Province, 01.08.1883, TsGARUz, f. 1-36, op. 1,
d. 2273, 1. 2.



FATWAS FOR MUSLIMS, OPINIONS FOR RUSSIANS

259

With this fatwa in hand, the party would return to court and submit the text
to the gadi for his perusal and that of the other jurists. The outcome would

look something like Fig. 16:

FIGURE 16 A fatwa.
COURTESY OF THOMAS WELSFORD34

[Question:] We invoke blessing in the
name of the supreme Lord. What do
the imams of Islam—may God be
pleased with them all—have to say
on the following question. The mat-
ter is as follows: at her death Tukhta
Ay left an estate [matrika], which
consisted of one courtyard in the
neighborhood of Khanfar-i Jaybar,

to her heirs [waratha]: her two sons,

[1] “and evidence is threefold: tes-
timony, admission, and retreat’,
Khizanat al-mufiiyin.3°

[2] “and the strength of the law is the
evidence that consists of testimony,
admission, and retreat; a document
is not as powerful as evidence, for
it can be falsified and fabricated”,
Bazzaziya.36

34  The document is described in Welsford and Tashev, A Catalogue of Arabic-Script

Documents from the Samarqand Museum: doc. 146.

35  Khizanat al-mufiiyin fi al-fura‘by al-Husayn b. Muhammad al-Sam‘ani al-Hanafi (d. 1339),

GAL SII:163 (204).

36  Fatawa al-Bazzaziya, also known as Jami‘ al-wajiz. This is a collection of fatwas and

wagi‘ats written by Hafiz al-Din Muhammad b. Muhammad al-Bazzazi al-Kardarl

(d. 1424). See cAL SII: 225 (316).
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‘Abd al-Hamid and ‘Abd al-Ghafur,
and her daughter Muzaffara Ay. ‘Abd
al-Ghafur claims that his mother sold
the courtyard to him when she was
alive; he produced a deed [wathiga]
as a certification of his claim [az
baray-i thubit-i mudda‘a-yi khwud].
The other heirs denied the claim
[munkir]. According to sharia, in

CHAPTER 5

[3] “As mentioned in the Fatawa
al-Zahiriya itself, the reason for not
entering into evidence a document is
that it can be falsified and fabricated”,
Tanwir.37

[4] “It is not permissible for the gadr
to rely on a document without the
testimony of witnesses”, Khulasat

this case such a document is not [al-fatawa].38
established evidence [Aujjat-i mutha-
bbata nay buda); evidence [hujja]
should be a just testimony [bayyina-
yi mu‘addila], an admission [igrar],
or a retreat from one’s oath [nukul az
yamin]; isn't that so? Explain and be

concise.

[Answer:] Yes, [the deed] is not
[established evidence]

The text in the left-hand column provides a summary of the case discussed in
court. Three individuals inherited from their mother the property of a court-
yard. One of the heirs claimed to be the only owner of the courtyard because
he had purchased it from his mother before her death. Summoned to court,
the gadi invoked the Islamic laws of evidence and asked the claimant to pro-
duce evidence in support of his claim. He did so by producing a purchase deed.
The respondents denied the claim and questioned the authenticity of such a
deed. At this point, the judge asked the parties to produce a legal opinion. The
text that I present here in translation is the riwayat that the respondents pro-
duced in court. The legal opinion was drafted in their favor, stating that deeds
lack probative value in court and that gadis should rely only on testimony. The
right-hand column includes four quotations cited in support of the juristic rea-
soning articulated in the left-hand column.

Fatwas comprise a distinct compositional genre. As such, their crafting is
determined by an evolving discourse on the etiquette of compilation. The

37  Tanwir al-absar wa jami al-bihar otherwise known as Timartashi is a work by Shams
al-Din Muhammad al-Timurtashi al-Ghazzi al-Hanafi (d. 1595). See AL SII: 311 (427).
38  Aworkby Tahir b. Ahmad b. ‘Abd al-Rashid al-Bukhari Iftikhar al-Din (d. 1147), see GAL SI:

374 (640-41).
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most prominent role in this discourse is played by the jurist, who is able to
select the authoritative sources that are needed to address a given question.
The selection of such sources is subject to a system of classification of doc-
trinal authority (¢tasnif) that is centered on the idea of the preponderant view
(tarjih). In other words, to issue a fatwa requires that a mufti establish the
most suitable opinion among those transmitted down to his era. How should
one do that, especially considering the growing body of literature available
in the nineteenth century? There was a hierarchy of juristic texts to follow,
but that was not enough. When facing differing opinions on the same point
of law, a mufti had to search for the preponderant view. He would do so by
examining the attribute (ma‘ama) that earlier jurists conferred upon opin-
ions within an established chain of authority.3® That is, the crafting of a “good”
fatwa depended on the ability of the mulfti to identify the preponderant view
on a given issue and quote it in the proper manner. We should not, however,
underestimate the interpretive task and juristic effort of those who compiled
riwayats. Their duty was not simply to select the correct quotations but to iden-
tify the doctrinal principle that might help to resolve—to the benefit of the
petitioner, of course—the concrete case they were asked about.

The Bukharan gadi ‘Ibadallah b. Khwaja ‘Arif al-Bukhari, whom we encoun-
tered in Chapter 3 as the author of the Risala-yi Habibiya, illustrates the method
in the following way.#? He imagined a jurist who had to be taught how to dis-
cern an authoritative opinion from among many. He writes:

If a quotation [riwayat] displays the phrase “[this is] the adopted opin-
ion” [‘alayhi al-fatwa] or “this is sound” [Auwa al-sahih] or “[this is] the
accepted opinion” [huwa al-ma’khudh al-fatwa] or “[this is] the opinion
being advocated on it” [bihi yufta] or anything like that, the jurisconsult
isnot allowed [mufitira jayiz nist] to choose a different [khilaf | quotation,
for he would then be a sinner [athim wa gunahkar]. If a quotation dis-
plays instead the phrase “this is sounder” [huwa al-asahh] or “this is the
principal [opinion]” [Auwa al-awli] [...] or anything with that meaning,
the jurisconsult is allowed to deliver an opinion that contradicts that one
quotation [chizt ki mukhalif-i an az riwayat fatwa dahad].**

39  “An attribute is a sign of preponderance” (mafama ‘alamat-i tarjih ast), Mir Rabi‘ b.
Mir Niyaz Khwaja al-Husayni, Risala-yi rahmaniya, Ms Tashkent, TsVRUz, no. go6o/X11:
fol. 405a.

40  Jami‘al-ma‘mulat, ms Tashkent, TsVRUz, no. 6196/1.

41 Ibid.: fol. 5a.
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‘Ibadallah explains that there is a hierarchy of authoritative texts that the mufti
should consider in issuing an opinion:

First [come] the collections of legal opinions, and the first and most dis-
tinguished among them is the Khulasat [al-fatawa],*? after which comes
the Fatawa-yi Imam Qadr Khan,*® then the Muhit,** then the Dhakhira
[al-fatawa],*> then the Khizanat al-mufiiyin,*® then the Multagat,*” and
then the Qunya.*® Let it be so, because the mufti should give an answer by
quoting the Khulasat [al-fatawa] for every question that is found therein
and for which the [Fatawa] Qadi Khan offers a different opinion that
lacks the character of a fatwa; and he should proceed according to the
aforementioned order.*?

By explaining the hierarchy of legal texts from which muftis were expected
to extract a legal opinion, ‘Ibadallah was indicating the rules that governed
the authoritative chain of transmission of legal opinions in his time. Such

rules excluded the possibility that late-eighteenth-century muftis could quote

directly from the Sunna or the first jurists of the Hanafi legal school (Abu
Hanifa, Abu Yasuf, and Muhammad Shaybani).5° ‘Ibadallah thus assumed
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See fn. 38.

The author of the Fatawa Qadi Khan is Fakhr al-Din al-Hasan b. Mansar al-Uzjandi
al-Farghani (d. 196). See AL SI: 376 (643-44).

Otherwise known as Muhit al-Burhani, a work of Burhan al-Din Mahmud b. Ahmad
b. al-Sadr al-Shahid al-Bukhari b. al-Mazah (d. ca. 1174). See AL SI: 375 (642).

This work is an abridgment of the Muhit al-Burhani by the same author, see AL SI: 375
(642). See also Welsford and Tashev, A Catalogue of Arabic-Script Documents from the
Samargand Museum: doc. 56; Idrisov, Muminov, and Szuppe, Manuscrits en écriture arabe
du Musée regional de Nukus (République autonome du Karakalpakstan, Ouzbékistan).
Fonds arabe, persan, turki et karakalpak: 58.

See fn. 35.

Multaqat fi al-fatawa al-Hanafiya. The author of this work is Nasir al-Din Aba al-Qasim
Muhammad b. Yasuf al-Samarqandi al-Husayni al-Madani (d. 1258). See AL SI: 381
(655-56).

Qunyat al-fatawa by Najm al-Din Mukhtar b. Mahmad b. Muhammad al-Zahidi
al-Ghazmini (d. 1260). AL SI: 382 (656).

awwal kutub-i fatwa wa afdal wa awwali-yi an Khulasa wa ba‘d az an Fatawa-yi Imam Qadt
Khan ba'd az an Muhit ba'd az an Dhakhira ba'd az an Khizanat al-muftiyin ba'd az an
Multaqat ba'd az an Qunya bashad bar in-wajh ki har masala ki dar kitab-i Khulasa buda
bashad ki khilaf-i an mas‘ala dar kitab-i Qadi-Khan wa muzayyil ba-ma‘lama-yi fatwa nay
buda bashad wa mufti bayad ki jawab ba-riwayat-i Khulasa ba-dahad an-chunin ba-tartib
ki madhkuar shud; see Jami‘ al-ma‘mulat: fol. sb.

Ibid.: fols. na—ub.
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that a mufti was a legal interpreter who followed the established opinion of
his legal school. In line with this reasoning, a certain Mir Rabi‘ b. Mir Niyaz
Khwaja al-Husayni explained a century later that the term “mufti” should be
glossed as a “follower” (mugallid) of the eminent jurists of his school of law.
For this reason, in issuing fatwas, a mufti should follow the established chain
of juristic authority and therefore avoid assembling or using new collections of
fatwas (jung).5! In other words, Central Asian jurists such as ‘Ibadallah and Mir
Rabi‘ categorically excluded the possibility that local muftis could issue legal
opinions on the basis of independent legal reasoning (itihad).52

2 How to Acquire a Fatwa?

Acquiring a riwayat was relatively easy in nineteenth-century Central Asia,
because the drawing up of such texts was among the services offered by indi-
viduals trained in madrasas. The text itself was usually composed by a scribe
(muharrir), assisting either the judiciary in court or a mufti. The scribe’s task
consisted of translating the position of his client into a legal case and formu-
lating a rhetorical question that would elicit a positive answer. He therefore
included also the quotations in the margins of the text. The muftis were merely
to attach their seals, should they agree with the juristic position expressed.
Figure 17 exemplifies this process. This illustration reproduces a working copy
of a riwayat collected in Bukhara during an academic expedition headed by
the ethnographer and linguist Mikhail Andreev in 1940,53 which lacks mulftis’
seals. For reasons unknown to me, the copyist added an unanticipated but
revealing sentence: “Ishan Akhand wrote this riwayat on the basis of a copy
provided by the scribe [az nuskha-yi muharrir]. Ishan Akhand attached his
seal to the riwayat for Mulla Falad and entrusted it [to him].”>* From this addi-
tion, we know that the production of a riwayat was indeed the routine and
repetitive work of a clerk rather than the unique juristic output of a mufti.

51 Mir Rabi‘ b. Mir Niyaz Khwaja al-Husayni, Risala-yi rahmaniya, ms Tashkent, TsVRUz,
no. 9o60/xI1: fol. g04a—404b. The term jung has been used since the seventeenth century
to refer to legal miscellanies that, along with fatwas, contain all sorts of juristic genres
(mainly as copies), such as protocols of claims (mahdars) and tracts (risalas). They often
look like scrapbooks; it is unclear how they were used by jurists.

52  For more information on this subject, see my “Ijtihad in Bukhara: Central Asian Jadidism
and Local Genealogies of Cultural Change.” JESHO 59/1-2 (2016): 193—236.

53 K. Akramova and N. Akramov, Vostokoved Mikhail Stepanovich Andreev (nauchno-biogra-

ficheskii ocherk) (Dushanbe: Irfon, 1973): 154.

54  TsGARUz, f. R-2678, op. 2, d. 177, L. 17a.
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FIGURE 17 Draft of a riwayat, TSGARUz, f- R-2678, op. 2, d. 177, . 17a.
COURTESY OF THE CENTRAL STATE ARCHIVE OF UZBEKISTAN

Bukharan sources tell us that muftis often entrusted their muharrirs with
papers stamped with their seals, which simply needed to be filled in with the
requested riwayat.5% This service had a price, two tangas for the formulation of
the text (mirzayana) and five tangas for the seal (@q muhr).5¢ Seals evidently
conferred legal force on the riwayat; the more seals, the better the chance of
winning a case. Seals also reflected the existing power relations among the
jurists in town. In nineteenth-century Nasaf (present-day Qarshi), for exam-
ple, established practices (ba-dastur-i gadim) ensured that all the muftis would
initially submit their riwayats to the senior jurist (aam) and that the gadr

55  Sadr al-Din ‘Ayni, Bukhara inqgilabining ta’rikhi, ed. S. Shimada and S. Tosheva (Tokyo:
Dept. of Islamic Area Studies, Center for Evolving Humanities, Graduate School of
Humanities and Sociology, University of Tokyo, 2010): 53.

56 M.S. Iusupov, Sud v Bukhare. Sudoustroistvo i sudoproizvodstvo v Bukharskom emirate v
kontse XI1x veka i nachale xx veka (Samarkand, 1941), Ms Samarqand, AMIKINUz no. 828:
fols. 20—21. For a forceful critique of this practice as an unlawful innovation (bid‘at), see
Muhammad Tkram Mufti, Risala dar bayan-i bid‘at-i mashhara ma“ hikayat-i ‘arabiya
(Bukhara: Qari ‘Abd al-Wahid Bukhar, 1330/1911), Ms Tashkent, TsVRUz, no. 3144 (lithog.):
fol. 53: ag muhr-i mufiiyan ki ba-kaghadh-i safid-i bi-khatt wa bi-hukm wa bi-da‘wa muhr
mikunand agar miguyand ki in muhr kardan hukm nist bas in muhr chist wa agar gayand
hukm ast hukm ba-chist wa ba-kist.
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would consider for review only riwayats bearing his seal .57 Given the ubiquity
of the term a‘am in Central Asia,>8 we can assume that the practice of submit-
ting legal opinions first to the senior jurists existed outside of the Bukharan
emirate. Records produced in the period before the Russian conquest show
that the endorsement of senior jurists was widely considered a prerequisite
for a succesful fatwa. The following diploma for the appointment of an alam
in Bukhara may help us understand the instrumental force of the atam’s seal.
The reader will note the extent to which the royal court could determine the
hierarchy of jurists in the Islamic juridical field:

All the gadis of Islam and all the magnificent heirs of the Prophet and the
splendid nobles and all the residents, especially all the muftis and scribes
[muharriran] of the Bukharan court [mahkamal), should consider [this
man]| a full alam. Therefore, when they draft riwayats and protocols of
claims [mahdars], they should submit them to him and have him stamp
them [ba-muhr-i alam rasanida]. The deputies of the judges [nayiban-i
quddat] should not enforce the riwayats without his seal.>°

A litigant might be unable to secure a riwayat stamped with the seals of the
eminent jurists of the city. Especially when one sued a locally prominent legist,
it was difficult to persuade the latter’s peers to side with the claimant. One
such case is reflected in a ruling issued by an assembly of judicial assessors
who reviewed, for the colonial administration, the development of a lawsuit
against Muhy1 al-Din Khwaja. This case was referred to in Chapter 2 as one
driven by malice that ended with the claimant repenting before the court. The
account offered in the ruling suggests that, although the claimant was able to
acquire a riwayat and produce it in court, this legal opinion lacked the stamps
of the town’s jurists. This unendorsed document obviously had less legal force
than the riwayat produced by the other party. Here is how the Tashkent jurists
explain the case:

57  TsGARUz, f. R-2678, op. 2, d. 177, 1. 27. Royal order (hukm-i humayin) issued by an emir of
Bukhara. Seal illegible; probably second half of the nineteenth century. Yusupov argues
that the seal of an a%am would accord legal force to a riwayat on punishment; see his Sud
v Bukhare: 34.

58  In the year 1865 in Tashkent alone operated more than a dozen “senior jurists” (aam),
TsGARUz, f. 1-164, op. 1, d. 3, 1. 2.

59  alam-i Bukhara-yi sharif, n.d., Mirza Sadiq Munshi Jandari, Munsha'at wa mansharat, Ms
Tashkent, TsVRUz, no. 299/1: fol. 38b—3gb. This collection of model documents includes
copies of texts dealing with Bukharan chancery practices dating to the first half of the
nineteenth century. See Sobranie vostochnykh rukopisei akademii nauk Uzbekistan.
Istoriia, ed. D.Iu. Tusupov and R.P. Dzhalilov (Tashkent: Fan, 1998): 412.
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On 31 July 1886, in the supreme court of Tashkent presided over by the
judges of Islam, there occurred the following event: the plaintiff, ‘Abd
al-Karim Jan, together with the defendant, Mulla ‘Abd al-Khaliq, attor-
ney to Ishan Mulla Muhammad Muhyi al-Din Khwaja Ishan, were
summoned to the court of second instance [mahkama-yi atiya]. [Let it
be known that] in the court of first instance [mahkama-yi awwal], the
aforementioned parties were asked to produce a riwayat. They did so, and
their legal opinions were examined. On account of the iniquity [ fasad
wa butlan] of the plaintiff’s claim against the defendant, all the jurists
[a‘lam wa muftiyan] appointed in the Tashkent district agreed to issue a
fatwa and stamped their seal on the riwayat of the defendant [for the text
is] in accordance with the case. No one among the ulama’issued a fatwa
in favor of the plaintiff nor attached his seal to the latter’s riwayat, given
that [the text] is not in accord with the case.t°

Presented with ‘Abd al-Karim Jan’s blank riwayat, the Tashkent jurists doubt-
less inquired about the identity of the other litigant. When they heard that it
was Muhy1 al-Din Khwaja, the muftis declined to attach their seals to the text.
A similar case occurred a decade later, when a certain ‘Aliya Pacha attempted
to seize from Muhyi al-Din Khwaja the powers of guardian over her minor chil-
dren. It proved impossible for her to have the lawsuit heard by native judges,
because, as she complained before the Russians, “no jurist would impress his
seal on our riwayat because they all fear Muhy1 al-Din Khwaja.”6! It is here that
we see how Central Asian jurists read riwayats: without the mulftis’ positive
answer (which in the previous quotation is termed “fatwa”) and their seals, a
riwayat had little legal force in court.

In this section, I have illuminated the mechanics of issuing fatwas, but there
are still many questions to answer: in such a system, how did someone become
a prominent jurist, acquire a reputation, and increase his authority? Only by
governmental decree. But how? Through juristic disputes? I also explained
that, when fatwas were used for judicial purposes, only senior jurists could
attach their seals to them. If so, on what occasions did “common” muftis write
their own fatwas? Only when assembling their own collection of opinions and
legal miscellanies (jung)? What happened if the plaintiff and the respondent
presented to court opposing riwayats that were endorsed by senior jurists?

60  TsGARUz, f. 1-164, op. 1, d. 6, . 73. Stamped with the seals of four Tashkent gadis.

61 na nash rivaiat ni odin agliam, ni odin muftii pechati svoei ne prilozhili iz boiazni ot
Mukhitdina Khodzhi, appeal to the Tashkent city commandant, 02.07.1896, TsGARUz,
f. 1-17, op. 1, d. 6226, 1. 340b.
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The preference of the court for the one mufti or the other had far-reaching
consequences for the reputation of the mulftis. Here again, we can appreciate
how the state, or state-appointed functionaries, influenced the Islamic
juridical field.

3 Who Needs Fatwas?

Let us now consider briefly the circumstances in which groups and individuals
in nineteenth-century Central Asia might wish to solicit legal opinions. This
will help us illuminate certain patterns of textual consumption that character-
ized fatwas as a compositional genre. Space prevents us from considering the
entire range of possibilities for issuing fatwas, but I hope to offer some insights
into the uses to which fatwas might be put.

31 Descent Groups

The work of recent scholars has brought to light a growing number of pri-
vate manuscript collections in Uzbekistan, including, among a wide variety
of genres, family trees (called shajaras or nasab-namas) and fatwas.6? In a
significant number of cases, legal opinions were produced at the instigation
of descent groups that initiated the writing of family trees or inherited them.
Material from the Ferghana Valley has recently been published that includes
deeds now among the possessions of a community claiming descent from
Qutayba Ibn Muslim, a commander of the Abbasid forces that conquered
Transoxiana in the early eighth century. These deeds comprise a shajara
accompanied by several legal opinions.®3 The latter were clearly produced for

62 Y.Kawahara, Private Archives on a Makhdiumzada Family in Marghilan (Tokyo: Department
of Islamic Area Studies, Center for Evolving Humanities, Graduate School of Humanities
and Sociology, University of Tokyo, 2012).

63  The documents are briefly described in Mazar Documents from Xinjang and Ferghana
(Facsimile), vol. 1, ed. J. Sugawara and Y. Kawahara (Tokyo: Research Institute for
Languages and Cultures of Asia and Africa, Tokyo University of Foreign Studies, 2006).
They are discussed more fully in B. Babadzhanov Kokandskoe Khanstvo: Viast; Politika,
Religiia (Tokyo and Tashkent: NTHU Program Islamic Area Studies Center at the University
of Tokyo/Institut Vostokovedeniia Akademii Nauk Respubliki Uzbekistan, 2010): esp. pp.
691-95. In my brief comment on the production of these fatwas, I have drawn largely
from Babajanov but have added my own evaluations. I take issue with some preliminary
evaluations Babajanov offered on these documents. First, on p. 692, he refers to a hadith
translated into Persian, which appears at the end of a family tree, wr-QM-o01. He presents
this quotation as a riwayat, meaning “a document with quotations from famous juristic
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more than one reason. First, they were viewed as an instrument to be used to
uphold the legal validity of the shajara by arguing that the family tree should
be treated as legal evidence. This served the purpose of obliging the neigh-
boring Muslim population to respect the descent group.54 Second, the fatwa
aimed to ensure that the descent group would be granted tax-farming rights
and obliged the local power-holder to accord the descent group such rights.55
Such legal opinions may have proven crucial, especially in time of political
change, when the descent group had to persuade the new ruler to reinstate
former fiscal privileges.®¢ Third, such documents legitimize, from the per-
spective of shari‘a, the practice of receiving the offerings (nadhurat/sadaqgat/

collections,” that is, a fatwa, but this quotation was not instrumental in the issuance of a
legal opinion. In this case, there is no question (istifta’), and no answer is extant. Instead,
it should be read as a general, established, formula calling attention to the fact that the
genealogy of the descent group is valid and that it is therefore obligatory for Muslims
to respect them (dar ancha sayyid-i sahih al-nasab ra bar jami-i musalmanan ikram wa
ihtiram-i ishan wajib-ast). Compare with wT-QM-02-9 (p. 97) and wWT-QM-03-3 (p. 84).
With regard to document wT-QM-o1, he indicates the existence of a gadi’s ruling, but we
could not find it. On p. 693, Babajanov confuses with a fatwa the notarization of the fam-
ily tree, to which are attached eight seals but on which no legal opinions are expressed.
In Kokandskoe Khanstvo: Vlast, Politika, Religiia: 693 fn. 1, Babajanov asserts that, read-
ing these documents, one has the feeling that someone has attempted to “imitate”
(podrazhat’) fatwas. There is no reason, however, to consider these legal opinions less
legal or more artificial than any other legal artifact produced by a Muslim notarial office.

64  shajara-yi madhkura bar in-madmun hujjat-i sharya buda ‘izzat wa ihtiram tawqir wa
ikram-i sadat-i madhkarin bar kaffa-yi inam lazim bashad, Mazar Documents from Xinjang
and Ferghana (Facsimile), vol. 1: 84 [WT-QM-03-3]. The use of fatwas was apparently
instrumental in encouraging the respect of the readers. Shajaras often open with a legal
opinion that argues that those who fail to show respect for men of noble lineage should
be punished (ta%ir) with 39 stripes of the lash. See Mazar Documents from Xinjang and
Ferghana (Facsimile), vol. 3 ed. A. Muminov, N. Abdulahatov, and Y. Kawahara (Tokyo:
Research Institute for Languages and Cultures of Asia and Africa, Tokyo University
of Foreign Studies, 2007): 150 (WT-MS-01-06) and 157 (WT-MM-01-06) and Welsford and
Tashev, A Catalogue of Arabic-Script Documents from the Samargand Museum: doc. 668.
The Samarqandi fatwas contain a larger body of citations from juristic references than do
the Ferghani fatwas.

65  wa niz ishan musrif-i kharaj bashand wajib bashad bar man lahu al-wilaya ki kharaj-i
aradi-yi ishan ra ba-ishan gudharand, Mazar Documents from Xinjang and Ferghana
(Facsimile), vol. 1: 84 (WT-QM-03-3) and 96—97 (WT-QM-02-9/10).

66  J.E. Dagyeli, “By Grace of Descent: A Conflict between an [$an and Craftsmen over
Donations,” D1 88 (2012): 279—-307.
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hadaya) presented to the shrine of the saint.67 This fatwa thus clearly prevents
the use of critical judgment against the descent groups. It was common for
descendants of the saints who made a living as guardians of shrines to ask the
faithful for money, and some Central Asian jurists considered the act of giv-
ing votive offerings to the shaykhs administering the more pedestrian affairs
of the shrines as an illicit course of action, because people made such offer-
ings in the hope that shaykhs would intercede with the saints or God. Whether
this was permissible or not has been debated by jurists from earliest times, but
the clearest attestation of the nature of such a debate comes at the beginning
of the twentieth century, when offerings to shaykhs seem to have become a
matter of public concern. Between 1915 and 1917,%® several requests for legal
opinions reached al-Islah, a journal published in Tashkent by a group of local
jurists. In 1916, for example, a mufti from Khojand asked, “If the descendants of
the saints (khwaja wa tura) and the Sufi masters (shaykhs) ask their disciples
(murids) for offerings (nadhrs) and if the latter make the offerings with the
hope of salvation (najat), is this right?"6° The editors of the journal published
the following fatwa:

In authoritative texts, particularly in the Khulasat al-fatawa,”® in the
chapter devoted to fasting, it is written [...] that if offerings [nadhr] are
not made to God, they are illicit [zaram]. More precisely, if the offerings
are made to God, they must be used to benefit the indigent, as are rit-
ual and voluntary alms [zakat wa sadaqa]. It therefore follows that the
descendants of the saints [khwaja], teachers [mashayikh], and many oth-
ers must be indigent. [...] Let it be known that the offerings to the dead
that are made by most people and things such as money and candles that

67  Mazar Documents from Xinjang and Ferghana (Facsimile), vol. 1: 88 (WT-QM-02-18),
72 (WT-QM-03-15), and 68 (WT-QB-02). This latter legal opinion is an original document,
not a copy added to the scroll of the family trees.

68  AH.D, “Mas’ala: Swal-Jawab,” al-Islah 5 (1915): 146—7; “Chimkintlik Mulla Irgash Salih
Nazar-ughli-dan st’al.” al-Islah 16 (1915): 291—2; “Namangandan Nizam al-Din Khwaja Sayf
al-Din Khwaja-aghli tarafindan st’allar” al-Islah 5 (1916): 153.

69 In Russian Turkestan the question was first raised in the work Tbrat al-Ghalifin
(1311/1893—4), in which the famous Dukchi Ishan denounced the descent groups (khwaja,
tura, and sayyid) for “disciple hunting” (shikar-i murid) in order to extort money. See B.M.
Babadzhanov, “Dukchi Ishan i Andizhanskoe vosstanie 1898 g In Podvizhniki islama:
kul’t sviatykh i sufism v Srednei Azii i na Kavkaze, ed. S.N. Abashin and V.O. Bobrovnikov
(Moscow: RAN, 2003): 257.

70  Seefn.38.
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are donated to sanctuaries to draw nearer [qurubat hasil itmaq ichin]
to the saints [awliya’]—for example, by turning to Ghawth al-Azam™
to alleviate pain or satisfy a certain wish—are futile and illicit acts
[batil wa haram]. Because making an offering is an act of devotion
[ ibadat], being devoted to a creature is not right [durust imas|; moreover,
the dead will never receive the offerings made to them. In the case of
offerings to the dead, if one believes [(tigadda bulsa], failing to consider
God, that being bountiful with the dead is for [the benefit of ] the people,
this is, for God, misbelief [kufi]. When one makes an offering, one [usu-
ally] says, “Oh God, in all justice I offer thee this gift; if thou wilt allevi-
ate my suffering, if thou wilt grace me with what I lack, or if thou wilt
fulfill my wish, then I will feed the poor that live near the sepulcher of
these saints, I will bring prayer rugs to the mosques, and there I will light
candles or give money.” If things like these, which are offerings made to
God, are then used to benefit the indigent that live near the tombs of the
masters and honor their memory, then the offering is lawful [ jayiz]. If,
instead of being made to the tombs of the masters, to the mosques, and to
the needy who inhabit the sanctuaries [mujawir], the offerings are given
to other poor wretches, this, too, is a lawful thing; [as] it is not necessary
that offerings be used for the masters or for the descendants [awlad] of
the saints. If it should happen that there were no needy people, bestow-
ing offerings on the wealthy, those of noble rank, or on men of learning
would not be lawful. Because it is a fact that offering gifts to creatures
is illicit, bestowing goods on wealthy people is not contemplated by the
sharta. [Certainly] similar acts have [been committed and accordingly
they have] come down to us, yet it is not necessary to commit them [adast
wajib ulmaz], given that they are illicit. Serving a master on whom gifts
have been bestowed [mandhur ulmish shaykh] is not licit, while it may be
so if the master is needy or married or has children unable to work; in this
case [an action of this sort will be considered] as being the same as ritual
alms. Unless the person offering gifts affirms that his objective is to draw
nearer to God, accepting his gifts and bestowing them on the needy is a
loathsome act and is forbidden (makrih wa tahrim).”

We have so far examined a case concerning offerings made to a descent group,
which were probably regarded as yet another resource for the upkeep of a

71

72

The author refers here to ‘Abd al-Qadir Gilani (d. 166), the putative founder of the
Qadiriya Sufi order.

Khal Muhammad Tara Qali, “Khujandli afandi Tara st’allarina jawab.” al-Islah 13 (1 July
1916): 399—403.
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charitable endowment.”® The wagqfs and the direct involvement of descent
groups in their administration are yet another social field that stimulates legal
thinking and the output of muftis. It is not uncommon to find fatwas issued to
reinstate the stipulations (shurit) of a waqf. For instance, the appointment of
a member of the descent group to the office of administrator (mutawallt)—a
stipulation commonly found in waqf deeds—could be endorsed by jurists
by means of a fatwa that added supplementary legal weight.”* Likewise, the
shaykh who oversaw a shrine complex would seek in a fatwa confirmation of
the rights to dispose of the produce yielded by the lands attached to the waqf.”
This last observation on the pattern of the use of fatwas by the people leads us
to address more directly the relationship between legal opinions and contracts.

3.2 Fatwas for Contracts

Contracts, here broadly understood, represent by far the largest of the legal
genres to be found in private collections in Central Asia. In this region, con-
tracts, drawn up according to the rules of formulary manuals in Persian or
Chaghatay, are extremely common and are found in places as remote as the
rural provinces of Qaraqalpagstan. Their legal force was subjected to extensive
juristic commentary: contracts, like other legal documents, can be acquired
easily if one has the financial means to pay a scribe. Cases of forgery are,
therefore, not rare. The approach of the Muslim jurists to contracts is also
complicated by the fact that Islamic law originally conferred greater proba-
tive weight on the testimony (bayyina) of witnesses than on written evidence
(hujja).7® Jurists in the formative period of Islamic law held that the status of
written documents was uncertain and therefore regarded documentary evi-
dence as inferior to oral evidence. We know that, in practice, gadis everywhere
in the Islamicate world, including Central Asia, accepted legal documents as
valid proof (dalil/burhan)?” but there is an authoritative juristic tradition that

73 Document wT-QB-o2 refers explicitly to the wagfand, in particular, to the office of admin-
istrator (tawliyat) of the waqf'as a prerogative of the descent group (awlad).

74  Mazar Documents from Xinjang and Ferghana (Facsimile), vol. 3: 99 (WT-KT-17).

75  Ibid.:100 (WT-KT-16).

76  J. Schacht, An Introduction to Islamic Law (Oxford: Oxford Unversity Press, 1982): 18, 82.

77  The frequent recourse to documents in shar7 judicial proceedings is described in
H. Gerber, State, Society and Law in Islam: Ottoman Law in Comparative Perspective
(Albany: State University of New York Press, 1994): 177—78; A. Layish, Sharta and Custom
in Libyan Tribal Society: An Annotated Translation of Decisions from the Sharta Courts of
Adjabiya and Kufra (Leiden: Brill, 2005): passim. For a discussion of legal documents,
see A. Layish, “Shahadat al-naql in the Judicial Practice in Modern Libya.” In Dispensing
Justice in Islam: Qadis and Their Judgements, ed. M. Khalid Masud, R. Peters, and D. Powers



272 CHAPTER 5

questions recourse to written texts in judicial contexts. I will now review three
cases that exemplify the uses of fatwas in judicial contexts with special refer-
ence to the law of contract.

The first case illustrates how a legal opinion could be used to defend the
validity of existing contracts, to protect them from attempts to breach them,
and to make them binding. One Ahmad Bik had rented half of a rice market,
which he held on a royal lease (musta’jar az padshahi-yi khwud), to a certain
Tila Bay for 1,750 tangas for six months. In his capacity as lessee, Tila Bay had
been receiving the emoluments of the said rented property for two months.
Without any legal impediment (az ghayr-i ‘udhr-i shart), Tila Bay decided
to breach the aforementioned rent contract (jara-yi madhkira ra faskh
minamayam) and refused to hand over the equivalent of the rent. It is safe to
assume that this situation led Ahmad Bik to sue Tila Bay. The plaintiff brought
to court the following opinion:

[Question:] [...] According to Islamic law, the said rent is, in this case, a
binding contract [ ‘agd-i lazim], and tenant cannot violate it if there were
no legal impediments.”® Given the agreement of the aforementioned two
contracting parties,”® the equivalent of the rent is due to be paid by the
lessee.80 [Therefore,] the statement of the aforementioned lessee consti-
tutes damage [darar] under the terms of the contract. [For this reason,
the statement] “I breach [the contract]” is, in the absence of legal sup-
port, unworthy of consideration:®! is that not so?

[Answer:] Yes, it is not [worth consideration].82

The native judge who examined the case must have discerned particular legal
force in this fatwa and in the position of Ahmad Bik. It would otherwise be
difficult to explain why Tila Bay acknowledged his debt to the lessor for the
lease of half of the rice market. On this occasion, the lessee also undertook to
pay the sum of money in four installments: 300 rubles for three months and

(Leiden: Brill, 2006): 496—99; B. Ergene, “Evidence in Ottoman Courts: Oral and Written
Documentation in Early-Modern Courts of Islamic Law.” JA0S 124/3 (2004): 471-91.

78  mar mustajir-i madhkir ra az ghayr-i a‘'dhar-i shar tya wilayat-i faskh nay.

79  azru-yiqarar-i mutaqidayn-i madhkirin.

80  badal-i jjara bar mustajir-i madhkar lazim.

81 faskh minamayam bi sanad-i sharla yu‘tabar.

82  Welsford and N. Tashev, A Catalogue of Arabic-Script Documents from the Samargand
Museum: doc. 452a.
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250 rubles on the fourth month.83 To secure the binding force of the rental
contract, Ahmad Bik asked the gadl to issue a ruling (Aukm) on the legal valid-
ity (sihhat) of the rent on the basis of the aforementioned acknowledgment
(az ra-yi iqrar) and the legal opinion (az ri-yi riwayat).84

The second case deals with underage individuals selling their property rights
to improvements (sukniyat). The object of sale consisted “of a coach house
comprising three large pavilions and four fixed-structure shops,”8> located
in the great market of the Khwasi quarter in Samarqand. The sale was made
by the guardian (wast) of the underage persons. The same gadi notarized the
sale twice within four months, before the same witnesses.8¢ There is, however,
a major difference between the two deeds of sale. On the right margin of the
second deed, the gadi added the following fatwa:

[Question:] Is the aforementioned sale by Mulla Urtin Bay on behalf of
the aforementioned minors, Nadhri Quli and Sharafat Ay, legally valid for
their benefit according to the splendid Law of the Prophet? [Answer:]
Yes, and God knows best.

Apparently, the contracting parties decided to confer on the deed supplemen-
tary legal value, asking that such a legal opinion be attached to the document
in order to prevent any claim against its validity.8” Another relative might lodge
a suit against the parties on the grounds that the sale was not made for the
benefit of the minors. Two citations from the Fatawa Qadr Khan were chosen
to void this case:

[1] “When immovables are shared between minors and adults, they
can be the object of a complete sale”.

[2] “The guardian is the person whose acts are entirely for the benefit
of the minors.”

The third case also deals with guardianship. A guardian refused to sell the
undivided shared property belonging to certain underage individuals for a
particular price, preferring to sell it to his own son for a higher price. The pay-
ment was, however, deferred for one year, and the purchaser undertook to pay

83  Ibid.: doc. 452b.i.

84  Ibid.: doc. 452b.ii.

85  Ibid.: doc. 456a.

86  Ibid.: docs. 456a and 457.1.
87  Ibid.: doc. 457.ii.
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only a smaller sum in the intervening period. The sellers asked whether the
sale should be considered valid under Islamic law. The answer is positive:38

[Question:] The property, a house with a courtyard, is the estate [mush-
tarak bi ‘l-irth] of the late Jurah Bay, shared between his widow, Chinni
Ay, daughter of ‘Abid Bay, and all his minor children, Tash Muhammad,
Ikrama Ay, and Dadra Ay. The property in question was damaged, and
some of the structure was demolished. Entrusted with the upkeep of said
property, Tila Bay, guardian of the aforementioned children, and Chinni
Ay (the latter through the agency of her attorney, Jum‘a Bay) have rejected
offers by several just [ ‘udi/] Muslims to purchase the property for 5,000
or 5,500 tangas. They have opted instead to sell it to Bird1 Murad, for 7,000
tangas, which is more than its fair price [gimat-i ‘adl], and the sale is
complete, operative, binding, and legal [bay“i batt batat-i nafidh-i lazim-i
shar]. The payment of this aforementioned sum has been deferred
[tajil] for a year, but the purchaser has granted the aforementioned chil-
dren a sum of 1,500 tangas to cover their costs for the intervening period.
According to Islamic law, in this case, is the sale and the purchase by the
aforementioned attorney and guardian legally sound and valid [durust
wa mujauwaz-i shar7]? [Answer:] Yes.

On the verso of the fatwa is certification of the sale of the property in question
performed by the guardian and another agent on behalf of the minors. The
document states twice that the sale is valid on account of the aforementioned
legal opinion. This addition indicates that the contract was actually notarized
only after the fatwa was issued:

[This is the] demarcation of the boundaries of the dwellings having
one internal and external courtyard, located in Samarqand’s Qara Bay
Agsaqal quarter. The four boundaries [are as follows:] The dwellings
abut: on the west partly a courtyard belonging to Usta Qanbar Bay, the
barber, and partly a courtyard belonging to Rustam Khwaja, son of Sayyid
Khwaja, on the north partly a blocked thoroughfare and partly a court-
yard belonging to Mulla Muhammad ‘Aqil Mufti, son of Mulla Baba Jan,
on the east partly a courtyard belonging to Hakim Pahlawan, son of Bay
Malik, and partly a courtyard belonging to Mulla ‘Abd al-Samad, son of
Mulla ‘Abd al-Qadir, and on the south a public thoroughfare. All the fea-
tures [of the boundaries] are completely known. On 20 Dhii al-Qa‘da 1312

88  Ibid.: doc. 459a.
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33

[15 May 1895] Tilai Bay son of Muhammad Sabir Bay, aged 43, who acts
as guardian [wasi] to Tash Muhammad, lkrama Ay, and the minor Dadra
Ay, children of Jura Bay, and Jum‘ Bay son of ‘Abid Bay, aged 26, who
acts as proxy [wakil] on behalf of his sister Chini Ay, daughter of ‘Abid
Bay, appeared before the Samarqand wilayat court. In the condition that
legally allows an acknowledgment and the execution of all the usufructs,
[Tila Bay] acknowledged that, on the basis of a legal opinion written on
the back [confirming that the contract is] for the benefit of the minors,
they sold to Mulla Birdi Murad b. Hajji Tila all the dwellings on the court-
yard with all the rights and appurtenances; this is the property (hagq
wa milk) of the individuals represented by the guardian and the agent.
The sale, for 7,000 tangas, is complete, operative, binding, and conclu-
sive and was made by the exchange of goods of equal value, [with the]
legal warranty for default in ownership, in the absence of fraud or voiding
conditions. [The contract was notarized] with the confirmation [of the
beneficiaries]. This happened in the presence of Muslims. And the sale
was allowed, [as considered to be for] the benefit of the minors on the
basis of the legal opinion [written] on the back [of this document] [wa
bud jawaz bay i madhkur khayrat al-sighar az ri-yi riwayat]. [The names
of the witnesses follow].89

Fatwas as Deterrents

We now turn to a case showing how a legal opinion could become instrumen-
tal in persuading a party to a dispute to drop his claim. The waiver of the claim
has been notarized on the back of the legal opinion:

89

[Question:] Akram Khwaja, Mukarram Khwaja, and Bahadur Khwaja sell
to Qurban Badal Makhdiim a perfume shop that they have inherited from
Ahmad Khwaja. [This happens after] they have performed the division
of the inheritance among themselves; [the perfume shop goes to them],
whereas the other heirs [have received another] portion [of the inheri-
tance consisting] of one plot of [bare] land and one plot of garden land.
The sale occurs to the satisfaction [ba-rida] of the remaining heirs; [it is]
complete and conclusive, made by the exchange of two things of equal
value. Said purchaser then sells the perfume shop, which he has just
acquired, to Barna Khwaja. The sale is complete and conclusive and made
by the exchange of two things of equal value, as is illustrated by a legal
certificate that is held by Barna Khwaja. Later, Bahadur Khwaja, acting on

Ibid.: doc. 459b.
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his own behalf and, as attorney, for his mother and sisters, revokes his for-
mer acknowledgment [az igrar-i madhkirash ruja‘ namuda] and lodges
a claim against Barna Khwaja for said property. According to Islamic law,
in this case, the shop is now the property [hagq wa milk] of his purchaser,
Barna Khwaja, and Bahadur Khwaja's claim is not valid [na durust]. If the
gadi does not hear the claim, he will be rewarded, will he not? [It is so]
because the predominant opinion [ghalib zann] was to rely on said cer-
tificate, and it was thus necessary [wajib].

[Answer:] Yes, it was.90

This fatwa rules favorably on the perceived probative force of a deed of sale. A
gadi might consider the latter insufficient to rule against Bahadur Khwaja, but
by virtue of this fatwa, Barna Khwaja was able to discourage his opponent from
pursuing his claims any further and to convince him to withdraw his demands:

On 28 Jumadi al-awwal 1304 [22.02.1887] Bahadur Khwaja, acting on his
own behalf and as attorney for his mother and sisters, made, in front
of the gadi who attached the seal to this document, a valid and legal
acknowledgment declaring that he has no right, pretension, or claim
[hich haqq wa dakhlt wa da‘wa nadaram] against Barna Khwaja, son of
Fathullah Khwaja, for the aforementioned shop. He also acknowledged
that, regarding the price of the shop, he will refer to the heirs of Qurban
Badal Makhdum. And all this happened in the presence of Muslims.*!

3.4 Fatwas for Rulers

The last type of fatwa comprises legal opinions solicited by the ruling dynasty
and its chancellery. We have found examples of such fatwas in the history of
Khorezm. The first legal opinion was solicited by a Qunghrat ruler who clearly
had an interest in seizing the possessions of officeholders who were accused
of embezzlement:

The question is as follows: by the supreme order of the ruler, the refuge
of Islam, somebody was appointed [to the office of] tax collector and
inspector [zakatcht wa mushrif] to collect the goods of the Muslim trea-
sury. This person remained in office for some years and accumulated

go  Ibid.: doc. 512a.
91 Ibid.: doc. 512b.
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[wealth in] land, houses, and slaves. According to Islamic law and in the
manner of the leaders and the guides of ‘Umar—the blessing of God be
upon him—if the ruler, the refuge of Islam, leaves to the person in ques-
tion the wealth he had before he reached that office, while he confiscates,
transfers to the treasury, and employs for the necessities of the Muslims
all the wealth that proceeded from his office of tax collector and inspec-
tor, beside his salary, without the consent of this person, will he find sub-
lime reward before God? If you answer, recompense is found.%2

Sayyid Qasim Khwaja Alam, the jurist who ruled in favor of confiscation,
addressed an additional explanatory letter to the ruler:

The purpose of this record and the issue of this statement is that, if the
ruler, the refuge of Islam, has appointed one person to the post of tax
collector or to any other legal royal office and that person had spent
some time in that duty [but] has since deviated from his original posi-
tion in such a way that he amassed houses, land, and slaves; this [behav-
ior] is a sign of fraud. This should be sufficient [reason] for the ruler,
the refuge of Islam, [to order] that the wealth that this man possessed
before his appointment be left [to him]. [Otherwise, the proceedings
of] his fraud should be assessed, confiscated, and transferred to the trea-
sury. For this reason, he will find sublime reward and plentiful recom-
pense. God knows best and justly.3

Qunghrat rulers acquired other similar legal opinions that awarded dignitar-
ies temporary fiscal grants by allowing them to collect taxes from crown lands
in certain localities.?* The production of this text was probably prompted by
a Qunghrat ruler who had just ascended to the throne and inquired whether
such a practice of granting prebends would be in keeping with established

92
93

94

TsGARUZz, f. 1-125, op. 2, d. 608, 1. 2.

TsGARUz, f. 1-125, op. 2, d. 608, I. 1. The document has been transcribed and translated by
Y. Bregel, Documents from the Khanate of Khiva (17th-19th centuries). Papers on Inner Asia
40 (Bloomington, IN: Research Institute for Inner Asian Studies, 2007): 54. Bregel has,
however, overlooked the fact that such a text served as an “accompanying letter” to clarify
the content of the fatwa that ruled favourably on the confiscation of the estates of civil
servants (cf. TSGARUz, {. 1125, op. 2, d. 608, 1. 2).

TsGARUz, f. 1-125, op. 2, d. 612, L. 1; the text has been transcribed and translated in
Documents from the Khanate of Khiva (17th-19th centuries): 55, though Bregel does not
note its value as precedent.
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customary practices. Qunghrats also solicited the production of legal opinions
that made it licit for the ruler to levy taxes from the land that belonged to a
dignitary, should his heirs be unable to produce evidence substantiating their
property rights.%

4 How Not to Write a Fatwa

Legal treatises warn that things can go wrong in the issuance of a fatwa. From
at least the sixteenth century to the beginning of the twentieth, Central Asian
Hanafi output is punctuated by calls for distinguishing fatwas that are applica-
ble from those that are not.%6 Local jurists appear to be promoting an affirma-
tive practice of selection and edition of opinions that they deem established
(ma‘mula) and correct (musib); at the same time, they openly deprecate the
fatawa collections of their contemporaries and advise that their legal opin-
ions not be applied (éhtiyat ast ki ‘amal nakunand).®” The parties to a dispute
were usually asked to provide the court with legal opinions, which the jurists
in court were asked to compare. Those based on sound juristic quotations
(riwayat-i sahih alayhi al-fatwa) were generally preferred to those that were
seldom applied (ghayr-i ma‘mula riwayat).%8 It is not rare to find on the verso
of fatwas the note, “Let it be known to the judges of Islam and the respectable
rulers that this riwayat is trustworthy and established.”®® This note served to
indicate that, after examination in court, a gadi had accepted this legal opinion
and had dismissed the one produced by the other litigant.

How then to situate the work of a mufti beyond the opaque juristic catego-
ries of “correct” and “incorrect,” “established” or “not established”? Let’s imag-
ine that a mufti issues a fatwa which is later considered incorrect by another
jurist. It does not mean that the mufti in question was not skillful enough in
the hermeneutic activity of deriving an opinion from authoritative sources.
On the contrary, he might, in crafting his fatwa, have followed principles other

95 TsGARUz, f. 1-125, op. 2, d. 612, L. 6; unstamped and undated note.

96  Qadi ‘Azizan, Sizdah ganj, Ms Tashkent, TsVRUz, no. 2574/1v: fol. 357a.

97  Mir Rabi‘ b. Mir Niyaz Khwaja al-Husayni, Risala-yi rahmaniya, Ms Tashkent, TsVRUz,
no. 9o60/xI1r: fol. 406b.

98  TsGARUZz, f.1-36, op. 1, d. 2396, 1. 920b.

99  ma'lam quddat-i Islam wa hukkam-i dhawi al-ihtiram buda bashad ki riwayat fi al-dimn
mu‘tabar wa ma‘mula ast, AMIKINUz, untitled collection of Arabic-script documents:
collection series no. 441b. This document is not described in Welsford and Tashev, A
Catalogue of Arabic-Script Documents from the Samarqand Museum. In Khorezm, such
an endorsement would be formulated as riwayat-i mu‘allama huwa al-sahth, TsGARUz f.
1-125, 0p. 1, d. 495: passim.
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than strictly juristic: the latter could be simply the social conditions, the moral
concerns, and the personal motivations of the individual who applied for
a fatwa; the mufti might also have found himself under coercion or simply in a
position in which he could not evade the pressure of a given inquirer. A jurist
might thus deliver an answer on a disputed matter of doctrine while trying to
persuade his readers about a partisan view on that doctrinal issue.

4.1 Case One: Riwayats and Familial Hatred

I now want to attempt to reason like the jurists who reviewed for the gadis the
fatwas that litigants brought to court. The purpose of this exercise is to explain
the principles according to which muftis would deem a riwayat unsuitable,
even though other jurists had stamped their seals on it and written positive
fatwas (Pers. bashad).

Mulla ‘Abd al-Rahman b. Mulla ‘Azim, known in Samarqand as the Sufi, died
in May 1898, leaving a considerable inheritance, which was divided among his
widows Bibi Rabi‘a Ay and Bibi Mu’'mina, three sons (‘Abd al-Qayytm, Mulla
‘Abd al-Wahid, and ‘Abd al-Hashim), and six daughters (Hikayat, Khadija,
Mardiya, Maghfirat, Ma‘rifat, and Istam Ay).19° It appears that in dividing the
estate of Mulla ‘Abd al-Rahman, his eldest son ‘Abd al-Wahid took an advan-
tageous position. Sometime in 1905, Ma‘ifat Ay and Istam Ay sued Mulla
‘Abd al-Wahid for the restitution of their shares of inheritance consisting of
a house with a courtyard. They did so, as we shall read in the judicial ruling,
by granting a man their power of attorney and asking him to apply to a native
court and make sure that the claim be recorded in a protocol. This document
reflects the women’s attempt to safeguard their rights from usurpation by their
brother. Mulla ‘Abd al-Wahid responded with a counterclaim.'®! He argued
that the claim made against him by the attorney for a share of his late father’s
estate was null and should not be heard (batil wa ghayr-i masmu‘). Mulla ‘Abd
al-Wahid objected that his sisters had already taken possession (gabd kard)
of half of the courtyard house; he also argued that, as far as the remaining
estate was concerned, they had received (akhdh) a sum of 250 tangas and con-
sequently discharged him from any obligations regarding the inheritance. The
jurist (or the jurist’s scribe) who assisted Mulla ‘Abd al-Wahid employed a set
of established formulae to articulate his intentions in the language of a coun-
terclaim. The jurist affirmed that the contract by means of which Mulla ‘Abd
al-Wahid had been relieved of his obligation, was explained to the claimants,
who accepted it. Nevertheless, according to the counterclaim, Ma‘rifat Ay and

100 Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum: doc. 548.
101 Ibid.: doc. 554.
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Istam Ay took legal action against Mulla ‘Abd al-Wahid. They did so illegiti-
mately (ba-ghayr-i haqq) and should waive the claim, but they stubbornly held
their position. The jurist requested formally that the gadr proceed accord-
ingly and convince the claimants to withdraw their claim. Mulla Sayyid ‘Abd
al-Majid, the mufti who attached his seal to this protocol of counterclaim,
added in the right-hand margin of this document a quotation from an impor-
tant juristic reference of Hanafi doctrine, the Kitab al-ashbah wa al-naz@’ir ‘ala
madhhab Abt Hanifa al-Nu‘man by the famous Ottoman scholar Zayn al-Din
b. Ibrahim b. Muhammad b. Nujaym al-Misr1 (1519-63). The quotation reads,
la tusma‘u al-da'wa ba'd al-ibra al-‘amm, “a claim ought not to be heard after a
complete waiver.” This quotation will appear again in the documentation aris-
ing from the legal case.

The lawsuit lodged by the two women made its way to a “native court” in
Samarqand. We have available a copy of the ruling that the gadr recorded
in his ledger. The ruling opens by introducing the parties to the dispute and
identifying (ta7if) their attorneys: it appears that the sisters had at their side
one brother (‘Abd al-Hashim) and their mother, Bibt Mu’mina, who had, in
the meantime, expressed their own grievances against ‘Abd al-Wahid and set
forth their own claims on the inheritance. The gadi diligently described the
elements of the estate—a house with a courtyard, garden land, and cash and
formulated the plaintiffs’ demand as follows: “Abd al-Wahid has been enjoying
the usufruct of the entire estate and now refuses to provide his fellow heirs with
their shares.” As the judge questioned the defendant, the latter responded that
“he had already given all that is due to them.” The gadr reproduced at length
the declarations made by the respondent. We read that ‘Abd al-Wahid stated
that the property that previously belonged to his father was now a possession
he himself had acquired (i#z zar-kharid mulkim dur), by virtue of a transac-
tion notarized in a set of deeds, for which he provided all the information
relating to their registration. He admitted, however, that ‘Abd al-Hashim Bay
did have some rights to the garden land (haqqi baghgha bar) and confirmed
that both Istam Ay and Ma‘ifat Ay had the right to claim half of the garden
land and a portion of courtyard house. Notwithstanding these latter admis-
sions, ‘Abd al-Wahid refused (munkir buldi) the demand of the plaintiffs, who
wished to enjoy a larger share of the estate. He declared that he had already
handed over 250 tangas to the two women for their rights to the garden land
and other properties. He held that their waiver was to their satisfaction. The
report of the judicial hearing then took a significant turn: once the parties had
been heard, the gadr appears to have left center stage in the trial, leaving the
courtroom to the jurists. The parties are said to have referred (rujii) directly to
some jurists (‘ulama’), probably outside of the court, and subsequently to have
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produced quotations from juristic authorities (riwayat) to prove that their dec-
larations were valid. The jurists in court were then requested to weigh the two
contending positions. They preferred the arguments produced by the two sis-
ters.192 According to the judicial ruling, the jurists found that ‘Abd al-Wahid’s
statement about his sisters’ waiver should be considered void and null'®® and
that the rights to the inheritance had been recorded in deeds and that the lat-
ter should be used as the main basis on which to proceed with the claim. The
jurists thought it necessary (ldzim) not to confer authority on ‘Abd al-Wahid'’s
answer because of its pernicious nature (fasidligi) and to rule (hukm gilsa
kirak), instead, that he should hand over to the plaintiffs their due shares.
The preference of the jurists (tarjih-i ‘ulama yuzasidan) proved instrumental
in leading the gadr to reach his decision. In the final section of the ruling, he
returned to the scene and ordered that the shares of Istam Ay and Ma‘rifat Ay
be taken from Hashim Bay’s property—that is, from half of the courtyard and
the garden—and be handed over to them.

I infer from this deferred rendering of the proceedings that the gadi must
have had serious reasons to endow the muftis in court with powers to decide
the case. When he accounted for the jurists’ work, however, the judge over-
looked much of what had happened in the courtroom. We do not know, for
example, what had really puzzled him. He was certainly facing a case of alleged
usurpation of inheritance complicated by a counterclaim, but we cannot say
precisely what procedural issue confused him. There is no indication in the
judicial report that it had been suggested that the parties access the services of
the jurists in the city of Samarqand before the trial occurred and ask to appear
before the judge with “quotations [from juristic authorities]” in hand.

Also omitted from the report is the entire process of weighing the argu-
ments of the disputing parties, a task that fell to the mulftis in court. It is thus
by reading the documents that the parties produced in court that we can hope
to reconstruct, albeit partially, the reasoning of the jurists and the making of
their legal opinions. We should recapitulate how riwayats were written. Parties
turned to a mufti’s scribe (muharrir) with their own account of their dispute.
The scribe would proceed as a modern lawyer would, translating that account
into a legal case and emphasizing a point of law related to the case. In this way,
he would support the position of his client and dismantle the legal edifice of

102 mudda® wa mudda@ ‘alayhi ‘ulamagha ruja‘ qilib suzlarini rastligigha riwayat alib
karsatdilar ki ikki tarafni riwayatlarini tarjihgha buyiarganda ‘ulamalar muddani
riwayatint tarjih gildilar, ibid.: doc. 557.

103 mudda‘a ‘alayhiniaytgan jawabi iqgrar wa ibra-i a‘yan-dan dur wa ibra@’ iyan nirsa-dan batil

wa bikar-dur, ibid.
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his client’s opponent. To achieve this, the scribe would examine a given point
of law by formulating a legal question (istifta’) in such a way as to answer in
favor of the party who requested the legal opinion. In other words, he would
formulate a rhetorical question.

Such a rhetorical question occupied the main body of the document. The
quotations from juristic references were written in the margins of the docu-
ment. As they provided justification for the view implicitly embedded in
the question, such quotations should be suited to answering (positively) the
question in the main body of the text. The party who requested the service
of the scribe received a riwayat, that is, a question-and-quotations text. The
litigant would show the riwayat to a mufti and ask that the latter endorse it.
The mufti would weigh the correlation between the quotations and the case
in hand. If he found that they were correlated, he would attach his seal and
deliver his fatwa by writing “let it be so, and God knows best” (bashad wallahu
alam). In this way he would endorse the position of the litigant who requested
the fatwa. Otherwise, he would not attach his seal and would write nothing.

Istam Ay and Ma'rifat Ay submitted to the court the following fatwa:104

[Question:] We invoke blessing in the
name of the supreme Lord. What do
the imams of Islam—may be God
pleased with them all—have to say
on the following question. The mat-
ter is as follows: according to sharia,
to make a counterclaim was the
right of the counterclaimant; waiv-
ing a claim was the right of those
who made it, and that was sound.
[However, ] the counterclaimant does

104 Ibid.: doc. 555.
105 Unidentified work.
106

[1] “[one has] the right to solicit [the
oath] and to remain silent if satisfied”,
Qa’idiya.10s

[2] “[the defendant] should not be
required to swear an oath if this is
not requested; this applies to both the
parties and was also [the opinion of
Abu Hanifa and Imam Muhammad]
Abu Yuasuf”, Jami‘ al-Rumiiz.106

Otherwise known in Central Asia as Sharh-i nugaya, a work by Shams al-Din Muhammad

b. Husam al-Din al-Quhistani (d. 1554), which is a commentary on the al-Nugaya (or
Mukhtasar al-wiqaya fi mas@’il al-Hidaya) of ‘Ubaydallah b. Mas‘ad Sadr al-Mahbub1
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not wish that the gadi require an oath
of the two plaintiffs, Ma‘rifat Ay and
Istam Ay. If [the judge] repeatedly
makes the counterclaimant, Mulla
‘Abd al-Wahid, swear an oath with
regard to the issue at stake and the

283

[3] “the advantage of swearing an oath
is to show the truth [that is hidden]
when one refuses to take an oath; to
refuse to take an oath is [equivalent
to] making an acknowledgement’,
Sharh-i Durar al-Bihar.197

latter refuses to swear and [the gadi]
rules in favor of the plaintiffs, [the
gadi] should be rewarded; isn't that
so? Explain, and then you will be
rewarded.

[Answer]. Yes, let it be so.

We surmise from this text that evidence must have been the controversial issue
during the hearing. This is probably what prompted the judge to cede the ini-
tiative to the muftis. Who had to produce evidence? This was the procedural
issue on which the parties disagreed. Mulla ‘Abd al-Wahid responded to his
sisters’ lawsuit with a counterclaim. He therefore received precedence, and
the judge consequently asked him to produce proof that would support his
counterclaim, but Mulla ‘Abd al-Wahid failed to do so. He had no testimony
of witnesses nor any documentation. The gadi then requested the sisters to
swear an oath,'°8 but Mulla ‘Abd al-Wahid disagreed with this categorically.
At this point, the gadi had no choice but to turn again to Mulla ‘Abd al-Wahid
and ask him to swear an oath, but the latter refused this solution also. The
fatwa produced in court by the two women reminded the gadr that refusing to
take an oath (nukul) is the same as making an admission and that he would do
well to rule against Mulla ‘Abd al-Wahid.

We now come to the legal opinion of Mulla ‘Abd al-Wahid. Here is the full
text:

al-SharT‘a al-Thani (d. 1346), see Idrisov, Muminov, and Szuppe, Manuscrits en écri-
ture arabe du Musée regional de Nukus (Républiqgue autonome du Karakalpakstan,
Ouzbékistan). Fonds arabe, persan, turki et karakalpak: 95. The al-Nugaya is a commentary
on the Wigayat al-riwaya, a sammary of the al-Hidaya, by Mahmad b. Ahmad al-Mahbubi
Sadr al-Shari‘a al-Awwal (d. 1274). See also GAL SI: 378 (647—48).

“A work by Shams al-Din Yasuf al-Qanawi (1315-86)", Welsford and Tashev, A Catalogue
of Arabic-Script Documents from the Samargand Museum: doc. 552b.

107

108 This procedure is described clearly in L. Rosen, The Anthropology of Justice: Law as Culture

in Islamic Society (Cambridge: Cambridge University Press, 1989): 32—4.
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FIGURE 18 Mulla ‘Abd al-Wahid's fatwa, 1902-03.
COURTESY OF THOMAS WELSFORD

[Question:] We invoke blessing in the
name of the supreme Lord. What do
the imams of Islam—may be God
pleased with them all—have to say
on the following question. The matter
is as follows:

[a] Bibi Mu’mina had appeared before
the shari‘a court and made a sound,
trustworthy, and legal acknowledg-
ment that her previous claim against
Mulla ‘Abd al-Wahid for one-half of

109

[1] “A certificate of settlement [serves]
as evidence in case of recovery of
property”, Mawlawi Fakhr al-Din.199

[2] “Can a legal certificate that is at
the disposal of the disputant [be
sufficient] to deny or counterclaim
a claim? Yes, a legal opinion [can
be used] in a counterclaim, and the
judges can apply the certificates
issued by previous judges’, Jami
al-fatawa 10

“A work by Mawlaw1 Fakhr al-Din Mahmad b. Ilyas al-Rami (15th century), composed

in 851/1447 as a commentary on the Mukhtasar al-Wigayah", Welsford and Tashev,
A Catalogue of Arabic-Script Documents from the Samarqand Museum: doc. 452b.

110 See Chapter 2 fn. 63.
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one courtyard house (from the east-
ern side) situated in the Makhdham
Khwarazm quarter, which relates to
the estate of Sufi ‘Abd al-Rahman,
should be voided and should not be
heard [batilawana-masmi‘a bashad).
The document stamped by a gadi is in
the possession of the beneficiary, and
he referred to the court about that.

[b] ‘Abd al-Hashim, son of Saft ‘Abd
al-Rahman, had received from Mulla
‘Abd al-Wahid one-quarter of one
tanab of a garden and 26 gaz of the
courtyard, which is a larger share of
the aforementioned courtyard. He
[‘Abd al-Hashim] completely relieved
the latter [Mulla ‘Abd al-Wahid] of his
obligations [ibra*-i Gmm] with regard
to the whole of the estate of Safl ‘Abd
al-Rahman; the document of relief of
obligations has been produced [to the
court];

[c] Ma‘rifat Ay and Istam Ay had
received their share of the aforemen-
tioned courtyard, together with 250
tangas from Mulla ‘Abd al-Wahid.

111
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[3] “The certificate produced by the
judge [can be applied] in all the situa-
tions, if it is in accord with the rules of
the law”, Fusul-i Ustriushani 11

[4] “And the reliable [view is] that
the person who waived his claim can-
not make that claim anew. This claim
should be upheld by the judge and
relies on the integrity of the jurist’,
Hamawi sharh-i Ashbah 112

[5] “A claim ought not to be heard
after a complete waiver” (Ashbah);!13

[6] “And if the defendant says that
[the claimant] has already waived
the claim completely, it is the claim-
ant who first swears, for he swears
the dispute is solved; and this is what
the judges of this era [should apply]”,
Timurtashi.1#

[7] “A certificate of settlement
[serves] as evidence in cases of the
recovery of property”, Mawlawt Fakhr
al-Din.

Fusul al-Ustrashant (or Kitab al-fusul fi muadalat), a work by Muhammad b. Mahmuad b.

al-Husayn b. Ahmad al-Ustrashani (d. 1234); see GAL S1: 380 (653).

112

“[Otherwise know as Hamawi sharh-i Ashbah or Ghamz ‘uyin al-basa’ir]: a work by Shahab

al-Din Aba l-Abbas Ahmad b. Muhammad Makki al-Husayni al-Hamawi (d. 1098/1687).
This is a commentary on the al-Ashbah wa-l[-Naz@’ir by Ibn Nujaym al-Misri (1519-63)’,

Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samarqand

Museum: doc. 106.
113

Kitab al-ashbah wa al-naza@’ir ‘ald madhhab Abt Hanifa al-Nu‘man, a work completed in

1561 by the famous Ottoman scholar Zayn al-Din b. Ibrahim b. Muhammad b. Nujaym

al-Misr1 al-Hanafi (d. 1563). See 6L SII: 311 (425).

114 Seefn.37.
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They [consequently] relieved Mulla
‘Abd al-Wahid of his obligation with
regard to the whole of the estate of
Sufi ‘Abd al-Rahman.

Now Mafifat Ay, Istam Ay, and ‘Abd
al-Hashim claim the [restitution
of the] estate against Mulla ‘Abd
al-Wahid. According to sharia, the
document in possession of the defen-
dant in this case constitutes evidence
for a counterclaim;!'® the claim of
‘Abd al-Hashim for the courtyard and
the one of Mu’mina Bibi for the inher-
itance against Mulla ‘Abd al-Wahid
were not sound nor in force [sahih wa
Jjariyanay buda];Ma‘rifat Ay and Istam
Ay had already relieved Mulla ‘Abd
al-Wahid completely of his obligation.
[Therefore], in the absence of the certi-
fication of disavowal, the claim against
the defendant ought not to be heard
at all before one swears an oath;!18 the
defendant’s claim that a relief of obli-
gation regarding the aforementioned
matters [has already occurred] should
be [considered] a valid and legal coun-
terclaim.1® Isn’t that so?

[Answer:] Yes, [the claim] was not
[sound].

CHAPTER 5

[8] “In case of [a previous] relinquish-
ment, it is up to the claimant to be the
first to swear an oath”, [Fatawa] Qadi
Khan.

[9] “Zuhr al-Din says: ‘In case of [a
previous] relinquishment, it is the
claimant who should first swear an
oath’, Fusul-i Ustrushant.

[10] “To swear an oath is the right of
the claimant; one should not swear
before the individual who initiates
the dispute”’, Nihaya.1'6

[11] “[To order someone to swear] an
oath is the right of the judge and of
the individual who initiates the dis-
pute”, Jami‘ al-Rumuz. "7

khatt ma fi al-yad-i mudda‘a ‘alayhi-i madhkar az taraf-i daf* hujjat-i dafi, Welsford and

Tashev, A Catalogue of Arabic-Script Documents from the Samargand Museum: doc. 552.

115
116
al-Sighnaqi (d. 1310). See GAL SI: 644.
117 See fn. 106.
118
tusma‘u.
119

bashad.

al-Nihaya, a commentary on al-Marghinant’s Hidaya by Husam al-Din Husayn b. ‘Ali

da‘wa |...] qabl az half ba-‘adam-i ibra-i khwudha bar mudda‘a ‘alayhi-i madhkir la

da‘wa-yi ibr@’ bar wajh-i madhkiar az mudda‘a ‘alayhi-i madhkar daf-i sahih-i shart
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[Question] Mulla ‘Abd al-Wahid
the defendant repeatedly refused to
ask [the plaintiffs] to swear an oath
with regard to his counterclaim; now
he wishes to do so. [Requiring] the
exculpatory oath is the right of both
the gadi and the individual who
instigates the dispute; the latter [the
counterclaimant] can ask them [the
plaintiffs] to swear. Isn't it so? Explain,
and then you will be rewarded.

[Answer:] [Missing from the text]!20

This fatwa differs substantially from that produced by Ma'rifat Ay and Istam
Ay. First, it includes two questions. Only the first question, however, received
an answer, and it is only this one that is interesting for our purposes. The sec-
ond question was reformulated and answered positively on the verso of the
document.!?! The question was not reviewed by the muftis in court, so we need
not discuss it.

The first question consists of two parts. The first part provides three prem-
ises against the three lawsuits lodged against Mulla ‘Abd al-Wahid. It holds that
the widow Mu’'mina Bibi already declared that her previous claim was void,
because she had received a payment from Mulla ‘Abd al-Wahid. That was also
the case with ‘Abd al-Hashim, the brother of the defendant. He too had already
disavowed any claim to said property in consideration for a larger share of the
estate. The legal opinion, however, asserts also that the sisters Ma‘rifat Ay and
Istam Ay were in the same position as the other claimants because they had
relieved Mulla ‘Abd al-Wahid of his obligations regarding their shares of the
estate in exchange of a sum of money. The second part of the legal question
can be summarized as follows: if a litigant is unable to provide evidence of a
waiver, is it licit for him to make a counterclaim based on that waiver?

120 Welsford and Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum: doc. 553a.

121 Ibid.: doc. 553b: “At request of the counterclaimant, it has been ruled that the onus of
oath falls on the two claimants, Ma‘ifat Ay and Istam Ay; if the gadi puts the two claim-
ants under oath with regard to the counterclaim of the defendant and the latter refuses
to swear the oath and he rules to postpone the oath-taking, [this decision] should not
be considered an impediment to the aforementioned counterclaim; isn't it so? [Explain,
then you will be rewarded].” [Answer]. Yes, it should not be [an impediment].”
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The scribe who compiled the fatwa, however, did not opt for such a forth-
right formulation. He first wrote an affirmative sentence: “the defendant’s claim
[...] should be [viewed] as a valid and legal counterclaim.” The question comes
only after this assertion, as the question tag “isn’t that so?” (ya nay?). It was a
rhetorical question that favored the view that the counterclaim of Mulla ‘Abd
al-Wahid was sound. The scribe proceeded in this way, even though he knew
that the defendant had failed to provide evidence to support his counterclaim
(ba-‘adam-i ibr@). Had this fatwa persuaded the court, the claim against Mulla
‘Abd al-Wahid would not have been heard. The scribe must have been fully
aware of the purely rhetorical aspects of the text he was composing. If his text
had any chance to persuade the court, it did not reside in the quotations from
the juristic authorities he provided, of which only some supported the opinion
that he was suggesting (1-7): they stated that, if a discharge of obligation has
been granted, the defendant should not be asked to swear an oath, and they
asserted that reconciliation is evidence for a counterclaim against the recovery
of property. Other quotations (8-11) were clearly added later, as they referred
to the second question. But there are no quotations that suggest that a coun-
terclaim based on a previous waiver does not require documentation of that
waiver to be considered sound. Instead, the jurist translated from Arabic into
Persian a quotation from a famous Ottoman juristic work, the very same quo-
tation that was included in Mulla ‘Abd al-Wahid'’s protocol of claim. However,
the scribe reworked the meaning of the original. The quotation written in the
margin of the document reads: la tusma‘u al-da'wa ba‘'d al-ibra al-‘amm, “a
claim ought not to be heard after a complete waiver.” The Persian version of
this quotation in the body of the document becomes: da‘wa. .. ki ibra@-i ‘amm
...namudand. .. ba-adam-i ibra. .. la tusmau, “after a waiver, in default of the
latter, a claim is not to be heard.” This glaring misconstrual notwithstanding,
five Samarqandi muftis stamped the riwayat with their seals and endorsed it
with a positive answer (bashad). While such endorsements could be bought,
the fatwa did not pass the court’s test. The jurists who examined the legal
opinion could not overlook its deceptive argumentation and therefore ruled
that the line of argumentation was defective and suggested to the gadi that he
rule in favor of the sisters. Had it not been for the judicial ruling that the gadi
copied in his ledger, we would have found it very difficult to see that something
had gone wrong with the fatwa.

5 Opinions for Russians

What we have so far established is that fatwas were the product of the interac-
tion of two social groups, muftis (and their scribes) and their Muslim clients.
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Thelatter comprised various social groups, including the ruling Muslim dynasty.
The establishment of Russian power in Central Asia added a new layer of com-
plexity to such interactions. Colonial officials often turned to local jurists and
requested that they provide their opinion on a specific point of law. Russians
usually did so while reviewing Muslims’ appeals to the colonial administra-
tion, which shed light on cases of alleged legal malpractice. The Russians’ main
objective in requesting this service from the mulftis was to clarify what shari'a
prescribed on a certain legal matter. They thus seem to have disregarded the
possibility that legal hermeneutics favor a plurality of nonbinding opinions.
Russians often asked the assembly of judicial assessors (s"ezd kaziev) to deliver
an expert opinion (zakliuchenie/raz"iasnenie) on a given subject, which they
would regard as conclusive and treat as unalterable evidence against which
to measure someone’s conduct. In this way, Russians were creating their own
knowledge of Islamic law in order to cope with the absence of a sharia code
of law. Whether this was an attempt to crystallize certain notions of shari'a
and commit to the creation of an “Orthodox Islam” is difficult to say. Russians
despised the fact that there was little predictability in the hermeneutic activ-
ity of the muftis and used the appellate mechanisms to hammer this home.
Russians did not systematize the legal opinions they collected from mutftis into
a comprehensive body of knowledge that could eventually be used by colo-
nial officials and assessors to review the proceedings of native courts. While
mutftis delivered a legal opinion at the request of, say, a city commandant or
a prosecutor, the Russians need not have relied on that same legal opinion to
rule on a different legal case, though it involved the same point of law. Colonial
knowledge was fragmented, so there were unintended consequences arising
from colonial fatwas. Russians pushed local jurists forcefully to deliver opin-
ions in a new way, which obliged muftis to articulate conclusively their views
on certain points of law and thus deviate considerably from the established
practices of Central Asian fatwas. To illustrate this, I shall turn to a case of dis-
puted inheritance.

5.1 Case Study: Hamida Bibi vs. Muhyt al-Din Khwaja

In the autumn of 1890, in Tashkent, a certain Muhammad Rida Bay died, leav-
ing two widows, Hamida Bibi and Nazira Bibi. The latter had given him two
children, a girl and a boy, Anzirat Bibi and the mentally disabled Hashim Jan.
They were both underage when Muhammad Rida Bay died. The deceased also
had an older brother, Hakim Jan. On 3 January 1891, Hamida Bib1 informed
the Russian authorities that something had gone wrong in the division of her
deceased husband’s inheritance.?? The man’s estate had undergone public

122 03.01.1891, TsGARUg, f. 117, op. 1, d. 4784, 1. 17-170b.
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appraisal. Muhy1 al-Din Khwaja, a gadi with whom the reader is now familiar,
had, along with other witnesses, described during a public meeting his pos-
sessions and his credits in an inventory. It appears that there was little cash
available, because Muhammad Rida Bay had given out most of his wealth in
loans.1?3 The deceased left no will, so the gadr decided to divide everything,
loans included, among his heirs. He charged a notarial fee (tagsimana) of
1,200 rubles for his services and one of g5 rubles for the muftis. Hamida Bibi
argued that this violated Islamic law.12# She also complained that Hakim Jan,
the older brother of Muhammad Rida Bay, had sued all the heirs and subse-
quently received 8,600 rubles in exchange for a waiver. She blamed Muhyi
al-Din Khwaja for this, too. Hamida Bibi appealed to the Russians to express
her dissatisfaction (naradilik) with the conduct of the gadr and asked that the
truth be ascertained.

Hamida Bibi could not write the appeal herself, because she was illiterate, 25
but she was assisted by someone who understood her interests very well. First,
the appellant did not confine herself to asking the commandant to ascertain
the truth about the case. She also dared to suggest that he do so by relying
on the testimony of four individuals. She named four men who had acted as
witnesses during the hearing on the division of the inheritance.26 She seems
to have known that, should they be summoned before a court of appeals, these
men would side with her. Second, the style of the appeal says much about the
reason for its crafting. The prime concern of its author was the meager sum of
cash that was divided among the heirs. She presumably hoped that the credi-
tors would pay what was due to the departed, that the gadi would get less,
and that the brother of the deceased should not receive payment in exchange
for a waiver. By appealing the division, she hoped that the judicial assembly
might divide the estate differently. In other words, Hamida Bib1 hoped with
this appeal to increase her share of inheritance.

The appeal reached Nil Sergeevich Lykoshin, one of the finest Orientalists
in the service of the Russian Empire in Turkestan, whom the district chancellery

123  irim-dan qalgan har kimni dhimmasiga mal wa pullarni ray-khatt qilib quydr ray-khatt
gilghan waqtda kib naqd pul chigmadi hammast wiksil thubut bila har kimni dhimmasida
tkan madhkar adamlar dhimmasidagi nisbat pullarni warathalargha tagsim qilib,
ibid.: 1. 17.

124  ‘ulama@lardan sarasam bul tariqa almaq tagsimana hich shart‘atda yuq dib ma‘lam qgildilar,
ibid.

125  khatt bilmagan uchun, TsGARUz, {. 1117, op. 1, d. 4784, 1. 170b.

126  Cf. ibid. to TsGARUz, f. 117, op. 1, d. 4784, 1. 410b.
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held accountable for the Muslim-majority part of the city of Tashkent.1?” As
prescribed in the statutory laws, Lykoshin transferred the appeal to the assem-
bly of judicial assessors. Interestingly, he also asked the native court of appeals
to review Muhyi al-Din Khwaja’'s conduct according to Islamic law (sleduet
obsudit’ spravedlivost’ po shariatu). He also requested a specific report on the
amount of money that a native judge was entitled to ask as a fee for the notari-
zation of a division of inheritance. Such a report, said Lykoshin, should include
references to Islamic law books (so ssylkami na knigi shariata).1?® The gadis’
answer was prompt.!? They ruled that Muhyi al-Din Khwaja should not have
counted the debts still owed to the deceased when he calculated the latter’s
inheritance and that he applied a fee higher than what was usually consid-
ered fair according to Islamic law (bol’she opredelénnogo shariata). This answer
left Lykoshin dissatisfied: it was too superficial.!3° He requested a new legal
opinion with detailed juristic references. Following is the way the assembly of
judicial assessors complied with the task, a fine example of what we may term
a “fatwa for the Russians”:13!

Five sources say that, if the substance of the inheritance is absent,
that is, if the cash constitutes somebody’s obligations or, in case of
landed possessions, the latter are located in another dominion, it is
not right to perform a division and levy a fee: the book of Mulla Shams
Muhammad; Fatawa-yi Hamidiya;®? Bahr al-Manafi5ss Tatarkhani;'3*

127 See A. Morrison, “Sufism, Pan-Islamism and Information Panic: Nil Sergeevich Lykoshin
and the Aftermath of the Andijan Uprising” PP 214 (2012): 262—64.

128  04.011891, TsGARUz, £. 1-17, op. 1, d. 4784, L. 18.

129 09.01189y, ibid.: 1. 19.

130 Lykoshin on behalf of the city commandant, 17.01.189s, ibid.: Il. 25—26.

131 08.02.1891, ibid.: I. 22.

132 Hamid ‘Ali Ibrahim ‘Abd al-Rahim ‘Imad al-Din al-Tmadi, Mughni al-mustafti ‘an su'al
al-mufit (al-Fatawa al-Hamidiya). See M. Mundy and R. Saumarez Smith, Governing
Property, Making the Modern State: Law, Administration and Production in Ottoman Syria
(London: L.B. Tauris, 2007): 290.

133 A work in Arabic and Persian by Niyaz Muhammad Mufti al-Bukhari (late eighteenth
century); see Welsford and Tashev, A Catalogue of Arabic-Script Documents from the
Samargand Museum: doc. 375.

134 al-Fatawa al-Tatarkhaniya, a work by ‘Alim b. ‘Al@’ al-Din al-Hanafi, dedicated to Tatar
Khan, a regent of Firtiz Shah Tughliiq (d. 1388). See AL SII: 432 (643).
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Alamgiri135 Five sources say that a gadi is entitled to levy one two-
hundredth when he performs the division of an estate among the heirs
and notarizes such division in legal deeds:'3¢ Bahr al-manafis'®” Khulasat
al-fatawa'3® Mukhtar al-ikhtiyar'3® Jawahir al-fatawa;'*° Khazinat
al-fatawa.*! From time immemorial in our region, [gadis] have recourse
to established practices (ta‘@mul). The collections of fatwas that clearly
indicate that it is binding on the judges of this region to apply such prac-
tices are:*2 Ashbah"*3 Chalabi'** Majma“ al-ahkam;*5 Tahawi'*6 Adab al-
muftym7 Tatarkhani;**® Fusul-i Tmadi'*® Khulasat'>® Kabirg'' Birjandi;'5?

al-Fatawa al-Alamgiriya otherwise known as al-Fatawa al-Hindiya, a work commissioned
by the Mughal Emperor Awrangzib ‘Alamgir (1659-1707). See GAL SII: 417 (604).

naqd wa mallarni ulgan adamni warathalarigha tagsim qilib wa qilghan tagsimigha wa
gilghan khatt-wathiqalarigha haqq almaq tughrisidan, TsSGARUz, f. 117, op. 1, d. 4784, 1. 22.
See fn. 133.

See fn. 38.

See Chapter 1 fn. 154.

A collection of fatwas compiled by Muhammad b. ‘Abd al-Rashid b. Nasr b. Muhammad
b. Ibrahim b. Ishaq Aba Bakr Rukn al-Din al-Kirmani (twelfth century), see caL SI: 374
(641). See also Welsford and Tashev, A Catalogue of Arabic-Script Documents from the
Samargand Museum: doc. 459.

Unidentified work.

har wilaytni taamuligha ‘amal qilmaq ushal wilayatni gadisigha lazim duar, TsGARUz,
f. 117, op. 1, d. 4784, 1. 22.

See fn. n3.

Unidentified work.

Unidentified work.

Probably Mukhtasar al-Tahawt, a work by Abu Ja‘far Ahmad b. Muhammad b. Salama
al-Hajr1 al-Tahawi (d. 933), see AL SI:173 (293).

Unidentified work. See T. Welsford and N. Tashev, A Catalogue of Arabic-Script Documents
from the Samarqand Museum: doc. 668.

See fn. 134.

See Chapter 2 fn. 62.

See fn. 38.

Unidentified work.

Unidentified work, most probably a commentary (sharh) on the Mukhtasar al-wigaya fi
masa’il al-Hidaya (al-Nuqgaya, see fn. 15) a work by the Ottoman polymath ‘Abd al-‘Ali b.
Muhammad al-Husayn al-Birjandi (d. 1525), see A. Erkinov, N. Polvonov, and H. Aminov,
Muhammad Rahimkhon II Feruz Kutubkhonasi Fehristi (Khorazmda kitobat va kutub-
khonachilik tarikhidan) (Tashkent: Yangi Asr Avlodi, 2008): 22, 208. Excerpts of a legal
work by Birjandi are also mentioned by Idrisov, Muminov, and Szuppe, Manuscrits en
écriture arabe du Musée regional de Nukus (République autonome du Karakalpakstan,
Ouzbékistan). Fonds arabe, persan, turki et karakalpak: 82.
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Zubdat al-Usul;'5® Dhakhira;'5* Sadr al-Shahid.!35 1t is not right to put
into effect an opinion that deviates from these books.!¢ Before us, previ-
ous judicial assemblies have followed the practice as indicated by these
books and issued regulations for the royal [tsarist] chancellery.1>”

Now that the colonial agencies in Tashkent had finally secured a few clear
juristic guidelines to assess the behavior of Muhyi al-Din Khwaja, the Tashkent
city commandant could ask Muhy1 al-Din Khwaja himself to explain the fees
he had charged. As Lykoshin had done before him, the commandant asked
Mubhyi al-Din Khwaja to base his explanation on references to the books of
shari'a (podkrepiv svoi ob’iasneniia so ssylkami na podlezhashchie knigi shari-
ata). Understandably, the commandant wanted to find out whether Muhyi
al-Din Khwaja’s conduct deviated from the regulations suggested by the judi-
cial assessors. I quote here the report (bayan-nama) on the case of Muhyi
al-Din Khwaja:158

All five heirs attended the division of the inheritance: his mother [i.e., of
the deceased], ‘Aliya Bibi, daughter of Nadir Muhammad; his wife, Nazira
Bibi, daughter of Sarimsaq Bay; his second wife, Hamida Bibi, daughter of
Mir'min Janbay; one underage boy, Mir Hashim Bay; one underage daugh-
ter, Anzirat Bibl. The underage children and their mother consulted each
other and agreed to appoint a merchant, Mulla Sayyid Ahmad Bay, son
of Mir Fayd Bay, as guardian [wasi]. I performed the division in the pres-
ence of many impartial individuals [kab khalis adamlar hudirida] and
discussed with them what decision would be most advantageous for
the underaged. The heirs were satisfied with the terms of the division.
They accepted it and signed the documents [I presented to them]. I per-
formed the division according to Islamic law [shari‘atga muwafig], as

153 Unidentified work.

154 See fn. 45.

155 The text probably refers here to the famous al-Muhit al-Burhani by Burhan al-Din
Mahmad b. ‘Ali b. al-Sadr al-Shahid (d. 174), see AL SI: 375 (642).

156  ashbu kitablarni khilafidagi mas'alagha ‘amal qilmaght durust imas dir, TsGARUZz, f. 117,
op. 1, d. 4784, 1. 22.

157 ham bizlardin mugaddam ilgarigi bulub utmish hurmatlik siyaz qadilart ham ushbu
shartat kitablarint mas‘alasigha ‘amal aylab dastir al-‘amal qiltb mahkama-yi padshahida
yazib quyubdurlar, ibid.

158  26.02.189, ibid.: 1l. 39—400b.
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CHAPTER 5

it is discussed in the following texts: Fusul-i Tmadi;'*® Radd al-Muhtar;'6°
‘Uqud-i durriya.’8! Much of the wealth left by the departed consisted of
[obligations that are attested by] deeds of credit and debt. If we proceed
with the division only after the completion of their collection, the under-
age will not be paid.162 It was therefore suggested that each [heir] should
act in his own benefit and have custody of every asset to which he or
she is entitled according to the documentation.!63 In the current divi-
sion, the two underage [children] were entitled to 46,618.36 rubles. There
are, at the disposal of the guardian of the minors, 29,706.16 rubles. The
mother of the departed ‘Aliya Bibi received 2,977 rubles, Haimida Bibi
2,100 rubles, Nazira Bibi 697 rubles, along with 585 in utensils [asbab].
The older brother [of the deceased], Hakim Jan, son of Tash Muhammad,
made claims against the heirs for the undivided [shariklik] property of
24,600 rubles. The heirs denied the claim. Hakim Jan brought to the court
some trustworthy merchants who testified [in support of his rights to]
the undivided property. I questioned them, and they testified that the
two [brothers] were partners. Therefore, it was ordered that the dispute
be resolved with an amicable settlement.’64 Out of 8,949 rubles, the
amount of money that was determined by the settlement, the brother
received 8,749 in cash and one plot of land valued at 200 rubles. If one
considers that the cash available was 45,429.16 rubles, without such a
reconciliation he would have received (together with the expenses for
the witnesses) 24,600 rubles. This amicable settlement does not deviate
from any book illustrating the rules of Islamic law.165 Beside the cash, the

See Chapter 2 fn. 62.

Radd al-muhtar ‘ala al-durr al-mukhtar, a work by the famus Ottoman jurist Muhammad
Amin Ibn ‘Abidin (d. 1836). This is a commentary on the Durr al-mukhtar, a work by ‘Al@’
al-Din al-Haskafi (d. 1677). H. Gerber, Islamic Law and Culture, 1600-1840 (Leiden, Boston,
Kéln: Brill, 1999): 27.

al-Uqid al-durriya fi tanqgih al-fatawa al-hamidiya, Muhammad Amin Ibn ‘Abidin
(d.1836).

aladigan hujjatlar aniab tamam bulgan-dan sung tagsim gilmak bilgan waqtda warithlar
arasidagt saghirlar haqqt bart yuq bulith tamam buladir, TsGARUz, f. 1-17, op. 1, d. 4784,
1l. 39—400b.

hujjatlik nimarsalar har biriga ta‘allug bilsa ul waqtda har biri uz manfa‘ati uchun tarad-
dud qilib sar-anjam giladur, ibid.

sulh bila bitmakga buyurildz, ibid.

bul sulh shartat hukmint har bir bayan qiladurgan kitabda khilafi yuq rawshan yul dur,
ibid.
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documented property in Tashkent amounted to 3,184 rubles, whereas
that in Ura-Tepe amounted to 1,724 rubles, making altogether a sum of
50,922. That property and the money were divided according to sharia:
a property of 200 rubles was given to the brother Hakim Jan; the rest of
what was in Ura-Tepe was given to those who had come from there: ‘Aliya
Bibi and Hamida Bibi. What is in Tashkent was given to Nazira Bib1 and
her underage children. The remaining 24,827.80 rubles was certified by
bills [wiksil < Russ. veksel’] and promissory notes. The documents attest-
ing to the payments, which were pending, were likewise verified and
divided among the heirs. The debtors were present in court, [and] they
acknowledged according to the documents that they will be paying the
guardian of the minors.!66 All the heirs were satisfied, and they signed.
Had they found the proceedings not to their satisfaction, they had two
weeks to appeal, according to Russian statutory law [nigamga muwafiq].
None of them did. I levied a fee of 1,200 rubles, according to Islamic law.

Mubhyi al-Din Khwaja’s report has so far provided a detailed account of the

division of Muhammad Rida Bay’s inheritance and the transfer of estate to

the heirs. He has provided little evidence for the way he proceeded with the
fees that he had charged. It is only at this point that the gadr explained that
his conduct was in keeping with Islamic law. He did so by fulfilling the request
of the commandant, by disclosing the juristic reasoning behind his choice to
charge those fees:

166

The most excellent among the jurists [mujtahids]—Imam-i A’zam [Aba
Hanifa] and the most imitated among the jurists, Yasuf, may God have
mercy upon him and upon all the jurists who hold his words above any-
one else’s word, such as Abii Nasr; Abu Layla; Aba Ja‘far; ‘Umar; Abua
Ja‘far Kabir; Abu al-Hasan Kardi; Sarakhsi; Aba Layth Samarqandi; Imam
Khwahar-zada; Abu Hafd-i Kabir Bukhari, may God have mercy upon
them (they are the leaders of our religion)—have explained the rules
of sharia in such a way that, with regard to the issue of division, there
are [three rates:] one-twentieth, one-fortieth, one-half of one percent.
However, they prescribed that, for the benefit of the people who have
to pay, the one-twentieth rate should be excluded. They also ruled that,
for the benefit of the person who is to receive the fee [tagsim haqqi], the
rate of one-half of one percent should be excluded. The aforementioned

qarddarlar ham uzlari hadir bulib hujjatga muwafiq iqrar qilib saghirlarni wasisiga
birmak buldilar, ibid.
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[jurists] considered the one-fortieth rate, which is equal to the zakat, and
ruled that [such a fee] is to the benefit of both parties. They confirmed
this view with the expressions “[this is] the opinion being advocated on
it” [bihi yufta], “[this is] the adopted opinion” [ ‘alayhi al-fatwa] and “this
is the selected [opinion]” [Auwa al-mukhtar]: it is not possible to apply
a different opinion when [there is already a fatwa] labeled with such
expressions. Not a single gadi, alam, or mufti can claim the right to do
that. And with regard to the view that a fee could be calculated at the one
two-hundredth rate, this does not pertain to the division of inheritance
and has to do, instead, with the notarization of contracts and other deeds.
This is explained in the Fatawa-yi Aliya,'%” in the Fatawa-yi Qanawi,'%8 in
the book of Fasih al-Din, in the Muhit,'6° Timurtashi,'’° Khulasa,'™ Jami*
[al-fatawa],'"? Bahr al-manafi’1® Some say that it is better for the gad
not to levy any fee, and some say that it would be better for the judge
not to levy anything. This, however, regards the gadis who receive for
their duties a salary from the treasury, which is enough for themselves
and their families. This view is not about prohibition; it simply suggests
that it is better not to levy a fee than to levy one. By the way, Article 226
of the statute allows native judges to levy a fee according to Islamic law
[gadilarga tigishli haqqni shart'atga muwafiq alinaduar] 7+

Mubhy1 al-Din Khwaja here disclosed to the Russians how a Muslim jurist should
solve the question regarding the fee to apply for the division of inheritance. His
approach is situated squarely within the local Hanafi tradition: all his refer-
ences come from the Hanafi school of law. And the way he determined what
legal opinion to follow is in keeping with traditional practices: he looked for an
established opinion in works of furi‘ al-figh. By doing so, he followed a tradi-
tional mode of reasoning, which was articulated a century earlier in ‘Ibadallah’s
Jami al-ma‘maulat. There is, however, an unexpected and innovative feature
to this text: Muhyi al-Din Khwaja crafted a chain of juristic authorities who
endorsed the legal opinion he had extracted from fatwa collections, which he

167

168
169
170
171
172
173
174

The text here refers to the collection of fatwas by the Ottoman shaykh al-Islam ‘Ali Efendi

Catalcali (d. 1692). The work has been printed several times in lithograph.

Unidentified work.

See fn. 44.

See fn. 37.

See fn. 38.

See Chapter 2 fn. 63.

See fn. 133.

Art. 226: narodnye sud’i poluchaiut voznagrazhdenie na osnovanii sushchestvuiushchikh po
semu predmetu obychaev.
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here explained to the Russians. He termed such juristic authorities mujtahids, a
term used of Muslim legal experts who exercised independent juristic reason-
ing, usually in the pre-Mongol history of sharia. He did so to confer additional
legal force on his reasoning, but the product is a text that reveals what fatwas
usually hide. As we have seen, fatwas provided only references to furu‘al-figh
works, most of which were written after the thirteenth century. Local scholars
thus believed that several questions had already been discussed conclusively
by earlier jurists who had reflected directly on the Qur’an and the Sunna. If one
needed to discuss such a question in the nineteenth century, he simply had to
follow (taglid) the preferred view adopted by earlier jurists—hence the local
understanding that a mufti was a mugallid, a follower of established juristic
traditions.'”

Lykoshin may have appreciated all these details and must have been
impressed by Muhy1 al-Din Khwaja’s willingness to clarify his doings, but the
case also involved underaged children and therefore involved issues of guard-
ianship. Russian statutory laws required that such issues fall within the juris-
diction of the gadis and be reviewed by judicial assessors.176 Lykoshin therefore
passed the case to the Tashkent s’ezd kaziev,'”” who held that Muhy1 al-Din
Khwaja was wrong. They explained that his decision to divide the inheritance,
including debts and promissory notes, was not supported by authoritative
legal literature and should thus be considered void.1”® They also noted that the
amicable settlement between Hakim Jan and the other heirs had been reached
without a formal registration of the claim, without documents, and without
witnesses.!”?

Muhyi al-Din Khwaja must have been informed about the gadis’ report,
because he turned again to the Russian authorities and requested that the

175 Mir Rabi‘ b. Mir Niyaz Khwaja al-Husayni, Risala-yi rahmaniya, Ms Tashkent, TsVRUz,
no. 9o60/xI1r: fol. 404a.

176  See arts. 252 and 253 in the 1886 statutory laws: Polozhenie ob upravlenii Turkestanskogo
kraia. In Materialy po istorii politicheskogo stroia Kazakhstana (so vremeni prisoedineniia
Kazakhstana k Rossii do Velikoi Oktiabr’skoi sotsialisticheskoi revoliutsii). Vol. 1, ed. M.G.
Masevich (Alma-Ata: Izdatel'stvo Akademii Nauk Kazakhskoi SR, 1960): 372. The articles
were left unchanged in the 1901 revision of the laws.

177  Lykoshin on behalf of the Tashkent city commandant to the assembly of gadis, 08.03.1891,
TsGARUz, f. 117, op. 1, d. 4784, 1. 37.

178  in pullarni ya'nt ghayib pullarni tagsim qilib birganlarigha rawshan igrar qilib durlar
shartatimizda jam kitablarida wa hamma imamlarni mugarrar gilganlarigha qaraganda
madhkur sibzar gadisini ushbu gilghan tagsimlari bi -kulliya batil dur durust digan yual
hich bir kitabda yigq diir, 11.03.1891, TSGARUz, f. 1-17, op. 1, d. 4784, 1. 41.

179 Ibid.
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case be transferred to a Russian prosecutor.!80 He questioned the impartial-
ity of the judicial assembly, because, as he claimed, they had already made
false accusations against him. Their first correspondence to Lykoshin, he said,
illustrated their antagonistic attitude towards him: even if the Russians had
only requested that they illustrate what Islamic law applies to the fees charged
by gadis, they had, in fact, seized the occasion to accuse him of malpractice.
He also argued that the transfer of his file to the assembly of judicial assessors
occurred according to articles 252 and 253 of the statutory laws, which deal
with guardianship, while the case actually involved the division of inheritance.
Muhyi al-Din Khwaja also doubted that Hamida Bibi could have written the
appeal that was submitted to the city commandant under her name. He sug-
gested that the appeal had been crafted by individuals concocting stratagems
in order to harm him (zhelaiushchim povredit’ mne svoimi intrigami). He knew
that she was satisfied with the division.

Mubhy1 al-Din Khwaja and people whom he could mobilize to his own ben-
efit deployed a critical mass of paperwork. It must have been easy for him
to persuade the guardian of the two minor children of Nazira Bibi to warn
the Russians that the entire lawsuit had been concocted without his direct
involvement. Nazira Bibi had already alerted the commandant’s chancellery
that some deceitful individuals driven by malice had appealed in her name
against Muhy1 al-Din Khwaja.!8! In that case, Nazira Bibi wrote in Chaghatay.
Now the guardian wrote in Russian and explained that the appeal, on which
the entire legal action against Muhy1 al-Din Khwaja was based, was fictitious
(na fiktivnom proshenii), because it was written not by the appellant herself
but by other people. He asserted that the division was just, that it satisfied him
and the heirs, and that it was in keeping with Islamic law (by! sdelan pravil'no
i soglasno shariata). He submitted his opinion to the chancellery of the city
commandant!®2 and to the office of the public prosecutor.’®3 This was another
instance of a lay person who, although not a legal expert, dared to affirm her
view on Islamic law.

180 23.03.89y, ibid.: 46—500b.

181 bir nicha khiyanatgar adamlar yulghandin manga nisbat birub sibzar qadist wa wasist
ustilaridin ‘ard birab-dur mani ayimni yazub bul ‘arida yulghan-dar man hich waqt
mundaq ‘arida birganim yiq, 14.011891, ibid.: 1. 27. A few years later, Nazira Bibi herself
accused Muhyi al-Din Khwaja of embezzling her children’s money. See my “Constructing
Colonial Legality in Russian Central Asian: On Guardianship.”

182 21.03.1891, TsGARUz, {. 117, op. 1, d. 4784, L. 43.

183  23.03.891, ibid.: L. 52—520b.
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Mubhy1 al-Din Khwaja took the initiative and wrote to the prosecutor [Fig.19]:

To the worshipful prosecutor. At the Sibzar court in Tashkent, there
occurred in July 1890 the division [tagsim] [of an inheritance]. Hamida
Bibi M@'min Jan Bay-qizi, [wife of] the deceased Muhammad Rida,
remained in Ura-Tepe; on her behalf, her older brother and attorney
signed all the documents pertaining to the issue during the division. On
31 December, the aforementioned Hamida Bibi submitted via post an
appeal to the commandant. [The appeal was] driven by malice [ yulghan-
din] [and it conveyed a claim] against this judge with regard to the event
that had taken place. It brought into question the division I had con-
ducted by claiming that it contravened Article 243 of the statute [nrizam]
and the rule of Islamic law [shariatga mukhalif]. I intend to show you
that what I did in relation to the division was in full accordance with
Islamic law and to explain what sources and points of law I followed. .. .]
They said that I took 1,200 rubles out of 75,749 [as a fee for] the division,
and that contradicts Islamic law. Their words exemplify their falsity and
deceitfulness [ularnt sizini bihidaligi wa yulghanligt bayani]. On page
16, the Fatawa-yi Aliya offers a quotation from Imam Abu Yasuf, the say-
ings of other great imams, and a legal question [the answer to which] is
labeled “[this is] the opinion being advocated on it” [bihi yufta], “[this is]
the adopted opinion” [‘alayhi al-fatwa]. These quotations sanction [my
opinion]; no one can act against those prescriptions; the gadr and the
mufti never [apply the fee] by acting against that [prescription]. They
fixed [the fee] at the rate of one-fortieth. I did not ask that much. They
also said that they reviewed the proceedings [of the division of inheri-
tance]. They lied [yulghan suzlar aytibdurlar]. They did not even ask me
a question at that time; they summoned neither the appellant nor the
defendant, Muhammad Hakim, nor any of the witnesses. The assembly
did not even gather officially; [the gadis] met somewhere and made a
deceitful judgment [bir yulghan hukm khatt qilib]. On 11 March they
sent their decision to the commandant, and they summoned the guard-
ian on the 14th for discovery. But, even if the person who suffered a loss
appealed in due time, it is not possible to void [in this way] the only exist-
ing decision, which was made according to Islamic law: if, indeed, it vio-
lates shari‘a, then it is necessary that it be subjected to judicial review
and the truth be ascertained. The judge who issued the decision should
be questioned with regard to the rules of Islamic law that he applied,
what questions he posed, and what he said; the claimant or her attor-
ney should be summoned and so should the witnesses, and the judicial
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FIGURE 19 Muhyi al-Din Khwaja’s letter to the prosecutor. Quotations from juristic

sources in the left-hand margin of the text, 06.04.1891, TsSGARUz, f. 1-17, op. 1,
d. 4784, L. 550b.

COURTESY OF THE CENTRAL STATE ARCHIVE OF UZBEKISTAN
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assembly should be convened by a representative of the colonial admin-
istration [padshahlikdin ta‘yin gilingan siyaz majlis]; none of these things
occurred. For this reason, I decided to clarify what imams’ sayings, books,
and opinions I put into practice, and I copied them all from those books
here, in the margins of this document. I present all this to you so that
the truth about the issue at stake may be ascertained. It is apparent that
the conduct of those gadis violates Islamic law and is driven by hostility
towards me [manga khusimat]. 1 did not consider it necessary to illus-
trate this animosity. But, even if all these issues were delayed and I did
not appeal to the due authority, they should be reviewed by a trustworthy
and impartial judicial assembly, different from that one.18+4

This move proved successful for Muhy1 al-Din Khwaja. On g July 1891, the pro-
vincial court voided the decision of the Muslim judicial assessors.’8> After
other twists and turns, the case was finally transferred to the provincial pros-
ecutor, who barred it. He argued that 1) native judges could levy a fee accord-
ing to local customs according to Article 226 of the statute; 2) shari'a was the
customary law of the Turkestanis and had various possible interpretations,
none which had the ultimate force of law and all of which could serve as a
guideline for native judges; 3) Islamic legal sources indicated that a gadi could
charge a fee of one-fortieth on the entire inheritance; 4) Muhyi al-Din Khwaja
levied one sixty-third of the inheritance; 5) there was no evidence of bribery
or of forgery (net sostava priznakov likhoimstva, kak ravno net sostava priznakov
podloga).186 Legal action against the gadi was terminated,'8” and Muhy1 al-Din
Khwaja was fully acquitted.188

Key to the conclusion of the case of Hamida Bibi against Muhyl al-Din
Khwaja was the expertise of local jurists. Two muftis reviewed the collec-
tions of fatwas in order that the judicial inspector of the provincial chancel-
lery might establish some rules on matters regarding fees applicable by gadis
in cases of inheritance. The mulftis reassured the Russian official that their
sources represented the most complete possible repertoire of shari'a law and
that they were in use among gadis. The inspector also dutifully noted that the
muftis based their judgment on the opinion of the great imams, who held that

184 N.d, ibid.: 1. 55-550b.
185 N.d,, ibid.: 1. 580b.
186 31.07.1893, ibid.: 1. 73.
187 12.08.18¢3, ibid.:1g.
188  06.09.1893, ibid.: L. 75.
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“everyone accepts it."'8% One wonders whether the inspector had any way of
understanding the subtle juristic idiom in which the mulftis spoke. Judging by
his obscure transcriptions of the sources provided by the muftis, he probably
had little familiarity with such texts. Indeed, the file assembled by the state
prosecutor shows that no one among the Russian officials compared this infor-
mation with all the various fatwas that the Muslim judicial assessors or Muhy1
al-Din Khwaja had provided.

Conclusion

The patronage of the Central Asian Muslim dynasties was doubtless an impor-
tant factor in ensuring that the Hanafi legal doctrine would predominate in
the region, but the ability of rulers to establish the specific doctrinal traits of
Hanafism remains uncertain. Patronage may well have been more important
in politics than in jurisprudence. One could argue instead that Hanafi hege-
mony was above all a juristic construction. Writing traditions and practices of
transmission played a role in creating a discourse on Hanafi authority, which
expanded beyond the confines of juristic genres such as fatwas. Court chron-
icles, mirrors for princes, and poetry are cases in point. But there is another
aspect to Hanafi hegemony that should be explored, which pertains to the pub-
licity of law. Publicity is enmeshed in legal practices and legal venues in which
people could easily get a sense of their legal entitlements. One such venue
was the court, where Hanafi jurists could more forcefully draw the boundar-
ies of their legal doctrine and exercise their interpretive authority. The court
was also the place where individuals might approach muftis and solicit legal
opinions. Hanafism was, therefore, neither a “dynastic law”%90 (ganun), with
which Ottomanists are all too familiar, nor an unequivocal body of rulings,
that is, a modern code. It was instead a legal culture that allowed any party to
pursue redress by interacting with a juristic authority of her choice and push-
ing the latter to find the most suitable argument for her cause. Central Asian
Hanafism thus differs substantially from its Ottoman counterpart as illustrated

189 { utverdili slovami “Alaliangil fatva” (chto znachit “Vsemi eto odobreno”), Protokol osmotra
knigi shariata, 06.09.1893, ibid.: 1. 6gob.

190 I here follow the use of the term “dynastic law” in C.H. Fleischer, Bureaucrat and
Intellectual in the Ottoman Empire: The Historian Mustafa Ali (1541-1600) (Princeton:
Princeton University Press, 1986): 192, 324.
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by Guy Burak.!®! The symbol of Hanafism may thus have been the Janus-faced
figure of the mufti, who was, on the one hand, the jurisconsult who advised
gadis and, on the other, a lawyer always willing to satisfy the requests of
his clients.

The Russian colonization and the reorganizational changes in judicial insti-
tutions did not affect significantly the role of the mulftis vis-a-vis the local pop-
ulace. Muftis (and their scribes) continued to offer the same legal services that
were available in the region at least a century before the arrival of the Russians.
Mulftis were not marginalized and their fatwas lost no legal significance. The
appointment of muftis became contingent on the will of a gadi and the con-
firmation of Russian administrators, whereas their access to a post had, before
the conquest, been dependent on the decision of alocal ruler. This change may
have affected someone’s career, but it did not have a significant impact on the
institution itself or on its legal output. There is little evidence that the Islamic
traditional knowledge was ever completely displaced. We do not find here the
epistemic ruptures that we see in other colonial situations, where the madrasa
curriculum underwent significant reorganization.192

What changed, then, in the interpretive activity of Muslim jurists in Russian
Central Asia? Before colonization, muftis had operated in a well protected
domain into which the populace could not intrude. Locals limited themselves
to use the services of mulftis, i.e. to acquire fatwas mostly when they had to
bring them into court. The agency of locals, however, stopped at the ruling
of a gadi, the interpretive authority of other ulama’ in court, or simply the
moral suasion of third-party mediators. Under Russian rule, meanwhile, fatwas
became for the people the key to the domain of legal hermeneutics and thus
to active participation in the definition of sharia. Muslims now used them,
for example, to cast doubt on the moral standing of their fellow legists. Fatwas
became a weapon that could be brandished against native judges and their
court personnel, as we have seen in the case of Nazira Bibi, the first wife of
the deceased Muhammad Rida Bay. She was willing to support Muhyi al-Din
Khwaja's cause and warn the Russians that a false case of malpractice had been
concocted against him. A few years later, however, she would stop at nothing
to gain access to her underage children’s inheritance, which was held in cus-
tody by Muhy1 al-Din Khwaja. Damning evidence in one of her appeals to the

191 Burak, “The Second Formation of Islamic Law: The Post-Mongol Context of the Ottoman
Adoption of a School of Law””

192 M.K. Masud, B.Messick, and D.S. Powers, “Muftis, Fatwas, and Islamic Legal Interpretation.”
In Islamic Legal Interpretation: Muftis and Their Fatwas, ed. M.K. Masud, B. Messick, and
D.S. Powers (Cambridge, MA: Harvard University Press, 1996): 26.
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Russians was a fatwa issued against Muhy1 al-Din Khwaja's powers over the
assets of Nazira Bibl's underage children.®® Shrewd moves such as that of
Nazira Bibi led the Russians to realize that fatwas were a useful resource with
which to make local legists answerable, above all, to sharia, a domain in the
formulation of which Russians too now had a say. It was a strategic alliance
between the colonizers and the colonized that paved the way for the birth of a
new juristic genre: legal opinions for a non-Muslim state.

The issuance of legal opinions for the Russians followed, in the case of
Muhy1 al-Din Khwaja, the conventional mode of juristic reasoning and origi-
nated from a long-standing hermeneutic practice whose theory was developed
in the Hanafi school of law. Clearly, local jurists did not dismiss this practice
as irrelevant to their office. Collections of fatwas assembled by Central Asian
‘ulama’ in the colonial period show how just important it was for a mufti to find
the correct answer to a question posed by, say, a prosecutor or other Russian
official, just as it would been in the precolonial period to deliver the correct
opinion on a point of law discussed before a gadi. Records of such answers
found their way into collections of legal opinions. This suggests that such legal
texts ranked with fatwas in the minds of those who issued or collected them.!94
From the presence of such texts in fatwa collections one infers that Central
Asian jurists viewed the interaction with Russian officials as an opportunity
for juristic hermeneutics.

The last observation brings us back to the Bourdieusian notion of juridi-
cal field that I used to illuminate the legal system prevailing under the Uzbek
khanates. The practices of fatwa-giving in colonial Central Asia show that
Russian officials were much more interested in and directly engaged with doc-
trinal discussions with Muslim jurists than were the khans and the emirs. In
doing so, Russian rulers not only acted differently from Muslim rulers but also
played a greater, more intrusive role in the shaping of the Islamic juridical field.
Muslim rulers no doubt had vested interests in acquiring fatwas that would
support their courses of action. There is evidence, for example, that Qunghrat

193 TsGARUz,f. 117, 0p.1,d. 6366, 1. 2. More information on this case in P. Sartori, “Constructing
Colonial Legality in Russian Central Asian: On Guardianship.”

194 See Muhyi al-Din Khwaja's fatwa addressed to the Russian state prosecutor in Tashkent
(27.02.1890). The opinion explains the recourse to the exculpatory oath (gasam) in judi-
cial contexts, and it is part of a collection of fatwas (jung) assembled probably by Muhy1
al-Din Khwaja himself. Anon., Jung, Mms Tashkent, TsVRUz, no. 6102: fols. 315-17. For the
attribution of this work, I rely on the notes that Sanjar Ghulomoyv, a fellow of the al-Beruni
Institute in Tashkent, made on the manuscript.
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dynasts in Khiva acquired fatwas that ruled in favor of the confiscation of
properties belonging to former officeholders found guilty of malpractice.195
We are also told that Shah Murad b. Daniyal Bi, the Manghit ruler of Bukhara
(r. 1785-1800), waged war against the Shi‘i Qizilbash on the basis of a fatwa.196
There were also cases in which Muslim appellants filed a claim with the royal
court and produced fatwas as corroborating evidence. Little is known, how-
ever, about Central Asian rulers intruding into the affairs of muftis when the
latter reviewed legal cases in court. Nor do we know of instances in which
emirs or khans entered into conversation with jurists and examined fatwas to
sanction or condemn particular behaviors. Russian officials appear, instead, to
have believed that fatwas could help them distinguish a correct from an incor-
rect interpretation of Islamic law. Their administrative practices also demon-
strate that Russians viewed fatwas as texts resembling the articles of law codes,
which provided a decisive legal basis for the review of disputes, the examina-
tion of petitioners’ statements, and ruling on claims.

195 Bregel, Documents from the Khanate of Khiva (17th-19th centuries): 53—54.
196 Mirza ‘Abd al-‘Azim Sami, Tarikh-i salatin-i manghitiya (Istoriia Mangytskikh gosu-
darei), ed. LM. Epifanova (Moscow: Izdatel'stvo Vostochnoi Literatury: 1962): 52.
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The Legacy: Opportunities from Colonialism

As one story draws to an end, another unfolds. Now that Hamida Bibi failed
to achieve what she wanted, it was the turn of Nazira Bibi, the first wife of the
deceased Muhammad Rida Bay, to attempt to squeeze money from the gadi
Muhyi1 al-Din Khwaja. In 1898, Nazira Bibi must have been one of the most
frequent appellants to the chancellery of the Tashkent city commandant and
the military governor of Syr-Darya province. Six times she denounced the
supposed malpractices of that gadi in matters of guardianship. Her story was
a common one. After the death of her husband, Nazira Bibi was appointed
guardian of her underage children, daughter Anzirat Bibi and mentally dis-
abled (ma‘tuh) son Hashim Jan. She was supposed to supervise the wealth
they inherited from their deceased father, the considerable sum of more than
28,000 rubles. This sum was deposited in the Tashkent branch of the state bank
in 1896. That same year, Nazira BibT's daughter Anzirat Bibi married a certain
Mulla ‘Abd al-Wahhab Iunusbaev, but Anzirat Bibi soon died, and her estate
had to be divided between her mother and her husband.

The two parties met half way, agreeing that Iunusbaev was entitled to a
share valued at 3,063 rubles. But transferring this money became a problem,
because the bank required that the gadr issue a simple certificate establishing
that lunusbaev was entitled to a share of the estate of which Nazira Bibi was
the guardian. The judge, Muhy1 al-Din Khwaja, refused to issue the certificate,
being adamant that Nazira Bibi had failed to submit a report about her activ-
ity as guardian in the year 1897 and that he would issue no document until he
received one. This was the event that triggered all of Nazira Bib1’s complaints.

A Muslim judicial assembly assessed the conflict and decided that Muhyi
al-Din Khwaja must provide the certificate required and Nazira Bibi the miss-
ing report. Although he gave the woman the documents she needed, the bank
would not give her the money, because the certificate she presented did not
state from which share the sum should be taken. Nazira BibT's attorney, a
Russian by the name of Karacharov, pleaded that the Tashkent city comman-
dant order Muhy1 al-Din Khwaja amend the certificate. The gadi did craft a
new document for Iunusbaev, but the commandant found it inappropriate.
The Russian officer returned the paper to the Muslim judge with the request
that he explain his illjudged behavior. Muhyi al-Din Khwaja replied to the
commandant that the document was sound, because Iunusbaev alone was
entitled to receive the money from the bank, whereas the wealth Nazira Bib1
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and her son had inherited had to remain in the bank, at least as long as Nazira
Bibi failed to provide an account of her activities as guardian in 1897.

Things were getting complicated now, because Nazira Bib1’s appeals were
producing their effect. She approached Russian authorities, depicting the
gadrt as displaying personal hostility and inequitable conduct (rnepravil'nye
deistviia).! She hammered into the bureaucrats that her relations with the gadr
were inimical (vrazhdebnye otnosheniia)? and that he was abusing his author-
ity (prevyshaet svoiu vlast’).? Her appeals finally paid off when she was able
to convince Lieutenant Aleksei Fok, assistant to the Tashkent city comman-
dant. On two occasions Fok wrote to the state bank. The first time, he argued
the sum in question should be paid to Nazira Bibi simply because she was the
guardian of the minors’ property held in the account. The second time, Fok
took a more legalistic tone, referring to the 1897 regulation that stated that
native judges should transfer the property of minors to the banks if they were
unable to appoint a suitable guardian of the property or lend the money at a
profitable rate. Fok wrote:

This means that the guardian [Nazira Bibi] has the full right to take from
the bank the minors’ money; [this also means] that the refusal of the
bank [to pay her...] should be ignored.*

Fok was urging the bank to pay out to Nazira Bibi, warning that a new refusal
would lead him to complain directly to the governor-general. The bank replied
that Fok’s behavior raised a conflict of jurisdiction:> the bank had ignored the
new 1897 provision and simply relied on the statutory law, under which native
judges oversaw all civil cases among the indigenous population. Were the gadis
alone to deal with issues of guardianship, or were they not? And, the bank
asked, did Fok’s notifications have any legal bearing? Fok appeared to be siding
with Nazira Bibi, and, indeed, he dared to write a note directly to the governor-
general charging Muhyi al-Din Khwaja with disobeying his orders to issue the
required certification.

1 Nazira Bibi to the governor-general, 10.07.1898, TSGARUz, f. 1-17, op. 1, d. 6366, 1. 360b.

2 Nagzira Bibi to the city commandant, 10.04.1898, ibid.: 1. 1, 50b (15.05.1898), and 240b
(25.06.1898); Nazira Bibi to the military governor, 19.06.1898, ibid.: 1. 23; Nazira Bibi to the
governor-general, 10.07.1898, ibid.: . 36.

3 Ibid.: L. 50b.

4 City commandant to the state bank, 17.07.1898, ibid.: 1l. 30—300b.

5 State bank (Tashkent section) to the military govenor, 24.07.1898, ibid.: 1. 28.
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Fok also tried to bring to the attention of the head of the colonial govern-
ment the fact that Muhy1 al-Din Khwaja had already been investigated several
times for malpractice and that the Tashkent city commandant had, on one
occasion, requested that he be removed from his post. Fok also emphasized
that witnesses had substantiated several accusations against the gadr but that
the provincial chancellery had dropped all the charges against him. In other
words, Fok was claiming that, like him, the city chancellery was seeing things
that the provincial chancellery had overlooked. Asked to report on the per-
sonal initiative he had taken, he explained that he was relying on the judgment
of other native judges who agreed that Nazira Bibi was entitled to the money.
He was also expressing his personal view of the gadi, which he felt deserved
the governor-general’s attention, though it diverged substantially from the
view of the provincial chancellery.

Though Fok was actively supported by his superior, the city commandant,®
the pressure exerted by the provincial chancellery proved overwhelming: the
bureaucrats of Syr-Darya Province felt that Fok had accused them of covering
up the misconduct of the gadr (kak by ukryvaet bezzakonnie deistviia kaziia)
and dropping charges against him in the face of clear evidence.” Fok was made
liable for insubordination due to a turf war between two bureaucratic levels,
one trying to bolster its authority by casting a shadow over the activities of
the other.

There is, however, a different story here, of continuity in the opinions
expressed and of the measures the Tashkent city commandants and their assis-
tants subsequently undertook to restrict the authority of the gadis in matters
of the guardianship of minors’ property. It was Lykoshin who suggested that
minors’ money be taken from the gadis and deposited in banks. This had hap-
pened in 1892, when he was instructed to inquire into the claims of embezzle-
ment of minors’ money that involved Muhy1 al-Din Khwaja. Seven years later, it
was Fok who infringed on the activities of the gadi in matters of guardianship.
He sided with Nazira Bib1 in what he saw as a case of Muslim judicial neglect.

The story of Nazira Bibi offers a starting point for recapitulating some of the
themes addressed in Visions of Justice and reflecting on the simplistic nature
of the compliance/resistance paradigm that has so far informed our under-
standing of Central Asian colonial history. Russian rule in the region was based
on the purported preservation of traditions that were integral to the regional
Islamic legal culture. Russians claimed to have intruded little into the institu-

6 City commandant to the Syr-Darya provincial chancellery, 23.07.1898, TsGARUz, f. 1-17, op. 1,
d. 6366, 1. 33—340b.
7 Ibid., 400b.
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tions that they found there. They entirely overhauled the local system of jus-
tice, according to which the application of sharia depended on the Muslim
royal court and its representatives (gadis included). The Russian policy of the
rule of law was designed to draw Muslim subjects nearer to the imperial legal
culture so that they would come eventually to prefer Russian law courts to
the institutions applying shari‘a and imperial law would replace Islamic law.
Russian rule represented a typical colonial enterprise, driven as it was by a
civilizing mission. The colonial administration never accomplished the project
to shut down the “native courts” in Russian Turkestan, and it was not until the
Soviets took power that shari‘a disappeared from the local juridical field, in
the 1920s. The deferral of this project, however, did not harm Russian impe-
rialism. Muslim subjects learned to avail themselves of the new institutional
arrangements offered by the colony: a constellation of legal venues to which
they could bring their affairs and a cohort of bureaucrats eager to listen to
and back up Muslims’ complaints, actual or ostensible. Involved as they were
in everyday conversations with Russian officials, Muslims accustomed them-
selves to a legal culture in which new institutions and new notions of justice
mattered greatly in the pursuit of their own interests. Women like Nazira Bibi
learned that widows had the right to become the guardians of their under-
age children and thus dispose of their wealth. This situation would have been
unimaginable just a few years before Nazira Bibi filed her claims with the
colonial administration, because the powers of guardians were the preroga-
tives of senior male members of the family or of the gadis. It is also likely that
pastoralists like the residents of Jalayir (whom we encountered in Chapter 3)
would come to know that documentation of land ownership was the key to
safeguarding their access to pastures. This was another important innovation,
because, before Russian rule, local knowledge was enough to avoid or resolve
conflicts over land. Hence, the three Uzbek khanates did not develop cadastra-
tion, at least not in the way in which we know cadasters in the West. Others,
like Mayram Bibi (Chapter 2) and Hamida Bibi (Chapter 5), understood that
they could, with a fatwa, gain the trust of the Russian administrators and play
it against their enemies in court. It is unlikely that, before Russian coloniza-
tion, Muslims brandished legal opinions in asking that a royal court uphold a
specific point of law.

Did all these historical actors just play along, or did such legal practices ulti-
mately change their understanding of justice, their ideas of right and wrong?
Experiences such as those of Nazira Bibi and Hamida Bibi must have played
an important role in changing perceptions about law. In other words, I am
inclined to believe that they and other women must have learned to think that
it was right, for example, for them to claim guardianship over their underage
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children, and they probably understood as wrong and unjust a gadi’s disposi-
tion of the assets of their children. This is crucial to understand, as we consider
how a culture changes over time. If Nazira Bibl and Hamida Bibi interiorized
Russian notions of guardianship, can we still regard what they said about and
did with law as anything specific to “Muslim culture” or “Islam”? Or do they
exemplify, as I argued in the Introduction, the ordinariness of an experience
of cultural change?

A few years ago, I devoted to the notion of “Muslimness” some space in the
introduction to a thematic issue of a journal that was dedicated to the study of
Islam in the interwar Soviet Union.8 In it, I called for the adoption of a bottom-
up study of the history of Muslim communities in the Soviet Union. Key to my
approach was the notion of “Muslimness,” which, I suggested, was the category
that could best render the conviction that, “by belonging to a religious and eth-
ical community, Soviet Muslims shared a specific cultural experience.” At that
time I was reading Bruce Privatsky’s excellent ethnographic study of Muslim
communities in southern Kazakhstan. During his fieldwork in the town of
Turkestan, a place famous in Central Asia as home to the shrine of Ahmad
Yasawi and important as a hub of Muslim pilgrimage, Privatsky noted the use
of the term musulmanshuig among his interviewees to denote, “an ideology
and a preference for Muslim life as an experience of the community . .. the reli-
gious life of the people, including the elders but not excluding anyone except
those ‘who have gone over to the Russians.”®

In that essay, I outlined my approach to the study of Muslimness by indi-
cating a few ways in which one could disentangle Muslims’ “specific cultural
experience” from the historical texture and the epistemic embeddedness of
the available sources. I pointed to several phenomena in which Muslimness
manifested itself: the transmission of traditional patterns of Islamic education
that survived the Stalin period; forms of religiosity in the observance of mourn-
ing rituals and healing practices; and the cultivation of Islamic ethics through
literary gatherings. In advocating this approach, I relied on previous studies
that had demonstrated “the reflexive attitudes of Soviet Muslims towards their
religion and towards Islam as a culture.”® In those years, I was an avid reader
of the ethnography produced by a group of anthropologists based in Halle

8 P. Sartori, “Towards a History of the Muslims’ Soviet Union: A View from Central Asia,”
WDI 50/3—4 (2010): 315—34 (here 322-25).

9 B.G. Privratsky, Muslim Turkistan: Kazak Religion and Collective Memory (Richmond,
Surrey: Curzon, 2001): 78.

10 J.Rasanayagam, “Introduction.”cAs 25/3 (2006): 224.
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(Germany), who were studying the manifestations of religiosity in post-Soviet
Central Asia.

Recently I have come to realize that, in employing this concept of
“Muslimness,” I was not being as original as I had thought. Several other stu-
dents of Central Asia have written on the subject, frequently adopting what, at
the beginning of this book, I termed an “emic perspective.” This would allow
me, I thought, to complicate the readily available narratives about Islam in
Soviet Central Asia and see aspects of Soviet Muslims’ experience and subjec-
tivity that one normally does not see. My belief grew stronger when I noticed
that anthropologists Johan Rasanayagam and Sergei Abashin had joined in
the same venture, though with a focus on different periods and each with his
distinctive approach and style, Rasanayagam writing about Muslim Uzbeks in
the post-independence period! and Abashin reflecting on the ethnographic
notes that he had taken during his early fieldwork in Tajikistan during the
Gorbachev era.!?

While Rasanayagam conceptualizes the emic perspective in terms of moral-
ity, Abashin pushes further the reflection on the meaning of Muslimness by
analyzing the Soviet public space. He dissects the speeches delivered at rituals
called darveshona and xudoy, in which meals were offered to members of vil-
lage communities, and reviews the tenor of exchanges between their partici-
pants. He reflects on the rhetorical strategies—the “speech acts"—employed
by prominent individuals (one a kolkhoz brigade leader and one a religious
activist) when addressing their audiences. He reaches the conclusion that:

Muslimness [...] remained the grounding point of their identity and
the foundation of their authority and special reputation. This condition
gave rise to various techniques of the double game that was supposed to
bind the “Soviet” and the “Muslim” together, rather than setting them off
against each other.13

As I draw this book to an end, and as I pause to reflect on the stories that are
assembled therein, I realize that the conception of Muslimness and its under-
lying implications are not unproblematic. I shall now try to clarify what I mean.
What would happen if I were to project the synthesis offered by Abashin onto
the material from the tsarist archives on which this book is based? Should I

11 J. Rasanayagam, Islam in Post-Soviet Uzbekistan: The Morality of Experience (Cambridge:
Cambridge University Press, 2o11).

12 “APrayer for Rain: Practising Being Soviet and Muslim.” j1s 25/2 (2014): 178—200.

13 Ibid:197.



312 EPILOGUE

conclude that the stories that I have related here show that Central Asians,
while being consumers of colonial justice, retained a Muslim cultural core, a
Muslimness of sorts? Does it mean that Central Asian Muslims, in petition-
ing the Russian authorities, disguised their Muslimness and only pretended
to submit to the epistemic rules of the empire? No: the material I have exam-
ined points to a very different conclusion. The very fact of thinking in terms

” o«

of “Muslimness,” “tsaristness,” and “Sovietness” recalls categories employed
by the state (the Russian Empire and later the Soviet Union) to conceptual-
ize cultural difference and legitimize the coexistence of multiple jurisdic-
tions. Central Asians did not adopt such categories when they took legal
action, attempted to assert their rights, and articulated their moral ideals.
They did not need to invoke their “Muslimness” as opposed to the “tsarist-
ness” of the Russian bureaucracy when they pursued redress. Why should
one disassemble what existed as a whole, enmeshed as it was in the experi-
ence of every legal actor? The challenge that this book has attempted to meet
is to render the totality of the experience encountered by Central Asians in
the colonial juridical field. It was an experience that reflected a system of
signification that was not monolithic and cohesive, but fractured, contradic-
tory, and ambivalent. Though such a system was based on the idea of cultural
difference, Central Asian Muslims did not view their behavior, the law, or the
moral world in which they lived through the prism of any such epistemic
distinction.

Is it possible, to paraphrase Foucault, to live as the subject of a state that
produces a discourse on difference and, at the same time—as I argue was the
case of Central Asians under Russian rule—to ignore the vocabulary of such
a discourse? This is a question for experts in the study of reception. Central
Asians did not—every time they took legal action and wrote (or had some-
one write for them) to the Russian authorities—pause to ponder the fact
that they were Muslims addressing a handful of unbelievers. They must have
known that this was the way they ought to operate if they wanted to achieve
certain purposes. Many of the cases featured in this book illustrate the deter-
mination with which Muslims often pursued legal action against such cor-
nerstones of Islamic authority as gadis and wagqfs, seeking either to constrain
such entities or to eliminate them. The sources give little indication that legal
actors felt any obligation to preserve their “Muslimness” vis-a-vis the Russian
officials who listened to their stories. There are too many cases initiated by
Central Asian Muslims for us to infer that their primary reason for going to
court was not to defend Islam and the cultural repertoire that we can call
Muslimness. Complaints driven by malice are a case in point. Ultimately, there
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always was a Qobil Bobo or a Mulla Rustam, rather than just a “Muslim,” behind
the locals who petitioned the colonial administration.

Another theme that runs through this book is the use of the colonial courts
and the consumption of justice. Regardless of their gender and the position they
occupied in society, Central Asians made effective use of the legal institutions
that the empire created for them. Not only did they do so before the Russian
conquest, as I have shown in Chapter 1, but Muslims did so elsewhere in the
Islamicate world.* People, we are prone to think, tend to regard legal action
pragmatically. There is always a utilitarian mind behind a lawsuit, one would say.
The work of Daniel Lord Smail encourages us, however, to rethink the way we
think of the consumption of justice. Examining material from medieval France,
Smail suggests that emotions are an integral part of lawsuits and that, in thir-
teenth-century Marseille, people went to court to articulate their vision of right
and wrong, to express their own moral take on things, regardless of their mere
calculations. An altercation might easily turn into a court case simply because
a party wanted to air her views, blacken the name of others, and publicize her
grievance.!> A similar impression accrues from many of the cases we have con-
sidered in this book. One thinks of the countless cases in which an individual files
a complaint for a given amount of money, only to settle for half the sum after an
amicable settlement is reached. There is, for example, the case of a homicide in
Manghishlaq, in which the brother of the deceased sued three men and claimed
blood money. The parties made arrangements for the lawsuit to be heard accord-
ing to Kazakh customary law. This required the involvement of six arbitrators
(bts) who met and required either that the defendants produce four individu-
als from their own community (chosen by the plaintiff) and have them take an
exculpatory oath or that they pay blood money to the plaintiff. The parties met
before the Qunghrat governor of Kunya-Urgench, in the Russian protectorate of
Khiva. When oath takers declared their willingness to take the exculpatory oath,
the plaintiff waived his claim and opted instead for an amicable settlement.

In discussing this case elsewhere,'6 I wondered whether the plaintiff might
have been bluffing when be brought his case to the court. I suggested that he
may have found himself unable to support his unjustified claim and, facing

14 L. Pierce, Morality Tales: Law and Gender in the Ottoman Court of Aintab (Berkeley:
University of California Press, 2003).

15 D.L. Smail, The Consumption of Justice. Emotions, Publicity, and Legal Culture in Marseille,
1264-1423 (Ithaca: Cornell University Press, 2003).

16 P. Sartori, “Murder in Manghishlaq: Notes on an Instance of Application of Qazaq
Customary Law in Khiva (1895).” DI 88/2 (2012): 217-57.
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imminent loss, simply gave up. But there is another possibility: it may have
been a deep personal conviction as to the three suspects’ guilt that pushed the
plaintiff to publicize the homicide and forge ahead blindly with the lawsuit,
against all odds. The Manghishlaq murder case reminds us that decisions to
take legal action are not always rational but may also reflect a cognitive process
informed by a moral imaginary comprising ideals, beliefs, and hopes. By exam-
ining Central Asians’ consciousness of the law under Russian rule, I have tried
to show that such a moral imaginary is always historically situated, because
it is immanent in the experience of the self. For Tiniq Ay, the Kazakh woman
whom we encountered in Chapter 2 as she attempted to draw the attention
of the Russian authorities to the murder of her baby child, to concoct a false
accusation against a native judge would have been an entirely normal course
of action. This was what she could, and should, do to be heard by the Russians.
Our source does not suggest that, in so doing, she faced any moral dilemma, so
I believe that she regarded both petitioning and scapegoating the native judge
as legitimate means of publicizing her case and pursuing redress. Changes in
consciousness of the law are manifest also in juristic thinking. As he explained
the lawfulness of his conduct as a native judge, Muhy1 al-Din Khwaja brought
fatwa collections into conversation with imperial statutory laws. Each inter-
vention, whether prompted by a Kazakh woman or a Tashkent jurist, reflects a
new system of signification and thus a new age of possibilities.

As Visions of Justice has addressed the topic of change, we may ask whether
Muslims were aware of the cultural change brought about in the Islamic juridi-
cal field by colonialism. A half-century or more of examination of colonialism
in both imperial history and Islamic studies has produced much scholar-
ship, but it has also yielded many assumptions and narratives about “colonial
shari'a” that must be analyzed and refined. One such narrative propounds
that sharia underwent, in the nineteenth century, a process of transforma-
tion that led ultimately to what many observers have called a rupture. Such a
process is usually interpreted as the outcome of modernization, that is, some
sort of inevitable evolution in which the West imposed its legal episteme con-
sisting of a new ethos of codification, different institutional arrangements,
and altered sensibilities. We are dealing here with a narrative of irreversible
decline, in which shari‘a was shattered and could not be reassembled.

While many institutional changes in the law are obvious and require that
we reflect on them, their reception among Muslims is, at once, one of the
most obscure issues in the history of colonial sharia and one of the most
important. It is unclear whether Muslims perceived these changes as integral
to an experience of total transformation affecting their behavior and moral-
ity. It is unclear in part because of the Orientalist view of shari'a as a jurist’s
law—which assumes that the evolution of sharia should be measured against
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the juristic models established during the formative period of Islam—and in
part because of the anti-Orientalist Muslim critique that propounded a purist
view of the law that suggests that everything colonial is contaminated because
it comes from the West. The importance of the issue rests not only on the need
to understand colonialism, which was so pervasive in many Muslim societies,
but above all on the broader benefits that will result from explaining why the
transformation of sharia encountered mostly muted opposition, especially
in the countries in which law codes were introduced. In spite of all the cul-
tural changes mentioned in this work, there is no evidence that Central Asian
Muslims resisted such legal changes that accompanied colonization.

As we have seen in Chapter 5, for example, the hermeneutic activity of
mulftis shows a striking continuity with precolonial practices. We could reach
the same conclusion after examining other genres crafted in the conservative
Islamic legal vocabulary. Most accommodated small innovations. Deeds of sale
notarized in a native court, for example, do not speak “colonial” as much as an
endowment deed crafted in the People’s Republic of Bukhara cannot speak
“Bolshevik.”” Such continuities allow us to appreciate that Central Asian
Muslims probably did not live colonialism as an experience of cultural change,
at least when they brought their affairs to native courts. It is true that gadis’
jurisdiction was substantially restricted and that gadis suffered open attacks
on their authority, but, in Russian Central Asia, the number of gadi courts sky-
rocketed (see Chapter 2). Under Russian rule, there were simply more gadis
and more mulftis, and, ultimately, more cases than had previously been heard
“according to shari‘a,"® whatever meaning the legists and the laity conferred
on that expression. In colonial Central Asia there was transformation coupled
with what we might call unwilling shar i-fication.

Finally, one should contemplate the possibility that there were Central
Asian subjects of the Russian Empire who encountered the law only as it was
applied by gadis and mutftis. Their legal consciousness also was the product
of exposure to “native courts,” themselves a colonial institution. But, in spite of
the innovations, Central Asians might regard such courts as perfectly “Islamic,”
because their output accorded with sharia. Muslims clearly lived through
times of cultural change, but they probably did not realize the extent to which
such changes affected their consciousness of the law.

17  P. Reichmuth, “Lost in the Revolution: Bukharan wagf and Testimony Documents from
the Early Soviet Period.” pwr 50/3-4 (2010): 362—96.

18  T. Welsford and N. Tashev, A Catalogue of Arabic-Script Documents from the Samarqand
Museum (Samarqand and Istanbul: 11CAS, 2012): docs. 557, 566, 597, 601, 605, 627, 639b.
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Examples of Diplomas of Appointment to the

Office of Qadi

I here present, in translation, two diplomas of appointment to the office of
judge in Wazir (Khorezm) and Dahbid (Samarqand Province). A comparison
shows the extent to which specific judicial attributes of the gadis might differ

and the degree to which they depended on the agency of the royal court.

Abu al-Muzaffar wa al-Mansur Aba
al-Ghazi Khwarazmshah. Our word:
On account of his renowned fairness
and religiousness, we have bestowed
upon Akhand Damulla Narallah,
[who embodies] the traditions of
piety, the vestiges of rectitude and
repository of knowledge, the royal
favor and the regal benevolence of
promoting him [to the office of] gadr
and ra’is in the city of Wazir and all its
environs, thus becoming the compan-
ion [sharik] of Damulla Rahman Birdi
until he will be suitable to trust. Let
him resolve instances of contention,
compile deeds and rulings, oversee
marriages with or without a guard-
ian [ma‘al-waltwa bila wali],! enforce

He [God] is the bestower of benefits.
By grace of God the almighty and his
divine guidance, we bestowed upon
Akhitind Mulla Muhammad Zaman
Mufti, [a man] of perfect nature and
a companion of tranquility, the ref-
uge of excellence and knowledge, and
did him the honor of promoting him
to the office of gadi in Dahbid and its
dependent villages: let the popula-
tion recognize that said appointee’s
rule henceforth is in force, refer to
his courthouse [dar al-qada] for legal
matters [muhimmat-i shariya], and
obey him. Let the appointee through-
out his life make every effort to resolve
disputes [gat“i khusumat], compile
deeds and rulings [kitabat-i sukuk?

1 On wall as “marriage guardian,” see D.S. Powers, Law, Society, and Culture in the Maghrib,

1300-1500 (Cambridge: Cambridge University Press, 2002): 61; A. Layish, Shari‘a and Custom
in Libyan Tribal Society. An Annotated Translation of Decisions from the Shari'a Courts of
Adjabiya and Kufra (Leiden: Brill, 2005): 19 fn. 29.

2 In translating sakk as “deed,” I follow Dokumenty k istorii agrarnykh otnoshenii v Bukharskom
khanstve, vol 1, Akty feodal'noi sobstvennosti na zemliu XVII-XIX vv. Tashkent: Fan, 1954. ed.
and trans. O.D. Chekhovich (Tashkent: Fan, 1954): 67 fn. 7. The formulaic expression sukitk wa

sijillat is rendered “documents and registers” in A. Urunbaev, G. Dzhuraeva, and S. Gulomov,

Katalog sredneaziatskikh zhalovannykh gramot iz fonda Instituta vostokovedeniia im. Abu
Raikhana Beruni Akademii Nauk Respubliki Uzbekistan (Halle/Saale: Orientwissenschaftliches
Zentrum der Martin-Luther-Universitat Halle-Wittenberg,

© PAOLO SARTORI, 2017 | DOI 10.1163/9789004330900_009
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the division of inheritances, and hold
in trust [muhdfizat] the possessions
of orphans and those of unsound
mind. Let him inspect the traders
and their affairs, let him teach the
Muslims the faith, review [the work
of] mullahs, imams, and muezzins,
see that the children are educated,
and reproach those who do not pray.
And let him punish those found in
breach of the law. Now, as soon as
they are made aware of the content
of this royal diploma, let the people
of said locality recognize the said
appointee as their own gadi-ra’is, like
Damulla Rahman Birdi. Let the peo-
ple involve both of them in all mar-
riages and pay them the marriage fee.
Let the people defer the resolution
of legal disputes to them, and let the
people not transgress their opinion
on points of law. And let the gadis,
too, behave properly with the people
so that, on Judgment Day, they will
answer correctly and won't be held

317

wa sijillat] and marriage contracts
[‘ugud-i ankaha] with or without
guardian [ma“ al-walt wa bila wall],
hold in trust [dabt] the properties of
orphans and those of unsound mind,
appointguardians, and so forth. When
he oversees the testamentary division
of estates according to the divine laws
of inheritance and issues the [result-
ing] deeds, let him charge five tangas
for every thousand tangas [of trans-
ferred property] as a notary fee [ijrat-
{ kitabat]. This is licit; do not let him
levy more. When he seizes treasure
[lagatawa baraka] that belongs to the
treasury [bayt al-mal], let him hand it
over to the latter’s proxy [wakil]. For
the enforcement of offenses [ hudud],?
retaliation [gisas], and disagreements
over compensation for manslaugh-
ter [diyat-i nafs], let him refer to the
Bukharan gadr court; let him [admin-
ister] the punitive extraction of teeth
[gisas-i dandan] and resolve disputes
[involving] the compensation for

2007): 23, 25-26, 43—44, 50, 66—67, and E. Karimov, Regesty kaziiskikh dokumentov i khanskikh

iarlikov Khivinskogo khanstva XVII-nachala XX v. (Tashkent: Fan, 2007): 34, 94-95, 111. That

translation is unfortunate, because there is no proof that Central Asian judges ever kept reg-

isters before the Russian conquest.

3 “Thus, those offenses which were regulated—to one extent or another—by the founding

texts came to be known as hudud (sing. hadd), literally, the limits prescribed by God, and

technically, offenses whose punishments are fixed and are God’s right. Zina, wrongful accusa-

tion of zina (qadhf), drinking alcohol (shrub al-khamr), theft (thariga) and highway robbery

(gat‘ al-tarig) were accepted by all jurists as hudiud offenses,” W.B. Hallaq, Sharta: Theory,

Practice, Transformations (Cambridge: Cambridge University Press, 2009): 310.

4 1QM, no. 2053.

5 It is unclear why the author uses the term diya instead of arsh, the latter usually being

employed to refer to compensation for injuries. On the difference between diya and arsh, see

R. Peters, Crime and Punishment in Islamic Law: Theory and Practice from the Sixteenth to the

Twenty-First Century (Cambridge: Cambridge University Press, 2005): s.v.
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in breach of their duty. This royal
diploma of appointment was written
in the year [of Hijra] 1249, in the royal
capital of Khiva, may God save it from
fire and flood, in the month of Rajab
[November—December 1833] corre-
sponding to the year of the Snake.*

APPENDIX I

injuries [diyat ma dun-i nafs]® and
the miscarriage of fetuses [ghurra-
yi janin]. Let him attend weddings
that take place among the people or
appoint a student [talib-i ilm] who is
knowledgeable in issues concerning
marriage. Do not let him solemnize
[contracts] by including more than
the two stipulations that are sound
and known [ma‘rif wa mashhir], and
let him prevent anyone from adding a
different stipulation.6 Let him levy the
marriage fee [nikahana) equivalent to
one tila for a virgin [bakira], should
the [parties] be able to pay it; other-
wise, let him be tolerant with those
who are poverty stricken. Let him not
abuse with such orders [ma‘mirat]:
they day he abuses, he should be dis-
missed. When stamped with the royal
seal, it should be executed. Month of
Shaban 1256 [September—October
1840].7

6 The solemnization of marriage contracts was apparently not a duty exclusively of gadis:

ra’ises and muhtasibs (market superintendents) also were empowered to deal with mar-

riages, TsGARUz, f. 1-126, op. 1, d. 6, 1. 14, 15, 23.

7 AMIKINUz, untitled collection of Arabic-script documents: collection series no. 1075; cf.
T. Welsford and N. Tashev, A Catalogue of Arabic-Script Documents from the Samargand
Museum, with the assistance of M. Ismoilov and H. Aminov (Samarqand and Istanbul: 11cas,

2012): doc. 422. Other diplomas issued in Bukhara repeat these expressions verbatim. See

appointment to the office of gadr in the provinces of Kam, Nar (1897), and Sarmat (1899),

TsGARUZz, f. 1-126, op. 1, d. 6, 1. 16, 17, 19.
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FIGURE 20 Diploma of appointment to the office of qadi and ra’is
in the city of Wazir, issued by Allah Quli Khan, Khiva,
November-December 1833.

COURTESY OF THE ICHAN QAL’A MUSEUM
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FIGURE 21 Diploma of appointment to the office of qadi in the city of Dahbid, Samargand,
September—October 1840.
COURTESY OF THOMAS WELSFORD
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Examples of Sale Deeds of Land in Tashkent,

1856—1883

I compare two sale deeds of land in Tashkent written in the manner of certifi-
cates of acknowledgement (igrar), which include all the formulaic phrasings
found in documents notarized in Central Asia since the early medieval peri-
od.! That on the left side is a copy produced in the early 1870s of a deed that
was originally notarized in Tahskent in 1856, under the rule of Mirza Ahmad

Parvanachi, who was appointed to office by Khudayar Khan,? the ruler of the

Khogand khanate.? The deed on the right side was notarized in September—

October 1883,* nearly twenty years after the Russian takeover and the intro-
duction of new institutional arrangements affecting the gadi courts:

Description of one plot of land that
contains vines and trees, situated in
Tashkent, in the Arqa Kacha mahalla.
The western side partly abuts the
estate [matrika] of the deceased Ata
Khwaja and partly the property [milk]

Description of plots of land suitable
for every sort of cultivation, situated
in Tashkent, outside the city walls, in
the area of Qizil Qurghan and watered
by the river [Labzah]. [The plots]
have been measured 100 tanabs.5 The

1 Ihave elsewhere compared several formulaic phrases used in legal deeds notarized by gadis

before and after colonization: “Colonial Legislation Meets Shari‘a”: 52—-53 and fn. 56. On the

adoption of conventional formulae in legal deeds issued by Islamic notaries in Central Asia

in the Russian period, see Welsford and Tashev, A Catalogue of Arabic-Script Documents from

the Samarqand Museum: passim.

2 TK. Beisembiev, “Vyshchaia administratsiia Tashkenta i ijuga Kazakhstana v period

Kokandskogo khanstva: 1809-1865 gg. (prosopograficheskii obzor po kokandskim khroni-
kam).” In Istoriko-kul'turnye vzaimosviazi Irana i Dasht-i Kipchaka v XIII-XVIII vv. (Almaty:

Daik-Press, 2004): 302.

3 TsGARUz, f. 1164, op. 1, d. 6, 1. 54. The attribution of the date is made possible by the seals
stamped on the document. Muhammad ‘Azim Qadi b. Muhammad Rajab, 1287/1870; Mulla
‘At@’allah b. Mulla Khan Makhdam Mufti, 1275/1859; ‘Abd al-Rasal walad-i Mir ‘Ashar Mufti-yi
Mahkama-yi Shar, 1279/1862; Mahmuad Khwaja Qadi b. Khan Khwaja Siddiqj, 1275/1859.

4 TsGARUg, f. 1164, op. 1, d. 6, 1. 72. Qadi-yi Sibzar ‘Azizlar Khwaja Ishan b. Ishan Ay Khwaja

Hajji Shaykh al-Islam, 1300/1883.

5 Lit. “[The plots] have been measured 100 tanabs in gaz known as sarjin”.

—n

Gaz is a unit for

land measurements which varied considerably from region to region. Under Russian rule the

Tashkent gaz was ca. 88 cm. See Davidovich, Materialy po metrologii srednevekovoi Srednei

Azii (Moscow: Nauka, 1970): 114.

© PAOLO SARTORI, 2017 | DOI 10.1163/9789004330900_010

This is an open access chapter distributed under the terms of the CC-BY-NC-ND License.



322

of Badal Malachi son of [text miss-
ing]. The entire northern side abuts
the estate of the deceased Ishan Fadil
Khwaja. The entire eastern side abuts
the undivided ancestral property
[milk-i mushtarak] of Risalat Bibi and
‘Aliya Bibi, daughters of Mulla Mir
Rahim. The entire southern side abuts
the property of Ulugh Bibi, daugh-
ter of the aforementioned Mulla Mir
Rahim. The boundaries are all known.
On Jumadi al-Thani 1272 [February—
March 1856] Mastira Bibi, daughter
of Mulla Mir Rahim Akhiind, of her
own will and in the condition that
allows the acknowledgment and
the execution of all the usufructs,
legally acknowledged the sale of all
the described [area] to Ishan Muhy1
al-Din Khwaja son of the repository
of lordship and the refuge of legal
knowledge, the most excellent Ishan
Hakim Khwaja Mudarris. [The area in
question] is her own property. [The
sale of the decribed area] is complete,
effective, binding, legal, and definite
[and includes] all the abstract rights
and material appurtenances, together
with everything that is produced
inside and outside of [said area].
The price [of the transaction was
stipulated at] six tilas of Khugand
coinage each of them estimated
one legal mithgal.® [The transaction
occurred] with a sound exchange of
two objects of equal value and with
the support of the legal guarantee of

APPENDIX II

entire western side abuts the ances-
tral undivided property [milk-i mush-
tarak] of Sayyid ‘Alim Khwaja and
‘Amila Ayim, who are offspring of
the deceased Mahmud Khwaja Ishan
Qadi. The eastern side abuts partly
the estate [matriika] of the deceased
Muhammad Khwaja Mufti and partly
the ancestral undivided property
of Sayyida Pacha Ayim, daughter of
the deceased Tsa Khwaja Ishan Qad1
Kalan, and Aftab Khan, daughter of
the deceased Mahmud Khwaja Ishan.
The entire northern side abuts the
estate of the deceased Shadi Khwaja
Ishan. The entire southern side abuts
a private road. The boundaries and
the attributes are all known. On Dhu
al-Qa‘da 1300 [September—October
1883], Zayn al-Din Khwaja, known
as Tashkandi, who is the son of the
deceased Rahmatallah Khwaja Ishan,
and belongs to the community of the
Qadi Kacha mahalla in Sibzar, came
to the court of justice of the same city.
Being in the condition that allows
the acknowledgment and the execu-
tion of all the usufructs legally, he
acknowledged the complete, effective,
binding, legal, and definite sale of
all the described area, which is his
own purchased property, with all the
abstract rights and material appurte-
nances, to Ishan Muhammad Muhy1
al-Din Khwaja Qadi, who is son of
the most excellent deceased Ishan
Muhammad Hakim Khwaja Ishan

6 The mithgal was a unit of weight equivalent to c. 4.8 grams, see ibid.: 94-95.
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handover, in absence of fraud or void-
ing conditions. They confirmed orally
and in person what is in the acknowl-
edgement. And all that happened
in the presence of just and reliable
Muslims.
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Qadi Kalan. The price [of the trans-
action was stipulated at] goo cur-
rent rubles in banknotes of common
usage, each of them estimated five
silver current royal tangas of 7 wazn.
[The transaction occurred] with a
sound exchange of two objects of
equal value and with the support of
the legal guarantee, in the absence of
fraud or voiding conditions. And all
that happened in the presence of just
and reliable Muslims.
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FIGURE 22 Sale deed, Tashkent, February—March 1856.
COURTESY OF THE CENTRAL STATE ARCHIVE OF UZBEKISTAN
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FIGURE 23 Sale deed, Tashkent, September—October 1883.
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Sadiq Jan Akhan Jan-aghli vs. Muhyi al-Din Khwaja
Ishan Qadi

I here offer the materials in Russian from the file TsGARUz, f. 1-17, op. 1, d. 4887,
discussed in Chapter 2. I render names in the form in which they appear in the
texts without any attempt at uniformization.

Jeno 4887. ITo o6BuneHmio Kazusa Cubsapckoii yactu ropoza
Tamkenra Myxurauna Xomxu TamkeHTCKUM capToM CaZibIKKaHOM
Ycra AXyHZ3XaHOBBIM B IPUCBOEHUH TTpaB MyTaBaIMus Haj, BaKy(HBIM
nmyuecrsoM TypabaeBoii. 1892 roz. 74 TUCTOB.

[2] Ero IIpeBocxoputensctBy Tocnioauny Boennomy I'yGepnaropy Csip-
JappuHckoit O6mactu

Josepennoro TamkeHTckux caproB CazplkmxaHa AxyHpxaHoBa U [laza
Kyser Hap Kyseinosa, AnTona I'as

Ipowenue

Ha mpousBozacTBe O6sacTHOro mpasieHus Pacrmop. oTzesn. HaXoguTcs
xanoba MaTepu MoUX soBepureseii Maitpam 6u6ou TypabaeBoii U ofHOTO U3
Moux gosepureseil Cagpikaxana Ha gefictBus Myxutauna-Kasus, napogHoro
cyapu Crbsapckoil yacTv OTHOCUTENbHO Bakyda baitba TypamGaesa. Mou
JIOBEPUTEJIH U UX [20b.] MaTh 3aMHTEepeCcOBaHBI B 9TOM Baky(e, TaK KaKk OHU
CYMTAIOTC HaciaeAHuKamu baii-6a6a TypamOaeBa. OHU YTBEPMKIAIOT, YTO
Baky( BoBCe He ObL1 yupexzieH TypambaeBbIM U 4TO BaKy(-HaMe ITOZI0MKHO.

PaccremoBanne o #elCTBUTENIBHOCTH M JOCTOBEPHOCTH YIOMSAHYTOTO
Baky(da IMpOU3BOAUIN C OFHOM CTOPOHBI CTapmuil nmoMomHuK HavanbHuka
ropoza, ¢ Ipyrou — noseMebHO-ogaTHbI Komuccap biarosemenckuii.

Baky Bait 6aba coctapisier 6 JaBOK B A3HaTCKOI 4aCTH rOpPOAa, L0X0AbI
€ KOMX IOCTYNaIH B onb3y MyxutauH-Kasus, kak MyTaBaaus U MygapHca.
Jles10 3TO TAHETCA YrKe OKOJIO0 2-X JIeT. YecTh MMero MoKopHelinle mpocuTh Baie
[IpeBoCXOAUTENBCTBO CAEIaTh 3aBHUCAIEE PACHOPSKEHHE 00 YCKOPEHHUHU
ITPOM3BO/CTBA IO YIIOMSAHYTOMY JIEJIy.

I. TamkeHt, 1891 roza Jleka6ps 30 gHs. Ilpu cem puiaraeTcsi J0BEPEHHOCTb.

Anmon Ihas

© PAOLO SARTORI, 2017 | DOI 10.1163/9789004330900_011
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[5] IIpenpoBoskzas HacTosAuee mpouenye r. Hadyanpauky rop. Tamkenra,
O6sactHoe IlpaBseHHe MPOCHUT HOCHELUIMTH C JOCTaBJEHHEM CBEJEHHUI,
3arpe6oBanHbIx [IpaBiennem 24 uioss 1891 roza 3a N° 724/5194.

I. Tamkent. PeBpans 3 aHA 1892 I.

CoBeTHHK [signature]
JleJI0npon3BOAUTENb [signature]
CnpaBka

W3 0oTMETOK B HACTOJIBHOM peecTpe BHZAHO, 4TO npu Hagmucu CsIp-
Japsunckoro O6sactHoro IlpaBrenus ot 24 Mions 1891 roza 3a Ne 724/5194
ObLIO NPENPOBOXK/EHO MpolIeHye capTaHku Maiipam 6u6u TypabaeBoi, 1
BBIACHEHUS: ) AeHcTBrTebHO i Hapogusiit Cyzsbsa MyxUTAMH ¢ UMyLIeCTBa
MPOCUTEIBHHULIBI COOMPAET J0XOZ, B CBOIO IMYHYIO II0/Ib3Y U 0) €HICTBUTENIEHO
JIM OTel] ee 3aBelajl CBOE MMYILIECTBO BaKy(y, a TakiKe ObLIO JU 3TO €0
Ha paccMOTpeHMH cyza. Bcs 9Ta mepemmcka IpeAcTaBieHa OOpaTHO B
O6nactroe IlpaBnenue npu Hagmucu ot 27 Hross 1891 roga 3a Ne 2380, mpu
4yeM ObLTO JOHECEHO, 4To mpolleHue TypabaeBoii ecTb IOBTOPEHUE KaI00bI
Cappixmprana [50b.] Yera AXyHpxaHOBA U YTO BCA IEPENUCKA 110 ITOMY ALy
npezcrasieHa B O61acTHoe [IpaBienue 4 uron 1891 roga 3a N 1793.

[TncemMoBOAUTEND [signature]

[12]
Boenwusiii I'yGepuaTop
6 okTaA0ps 1892 roza

B Kanuesnsapuro r. Typkecranckoro 'enepas-rybepHaTopa

Bcenepcrsue npegnoxenus r. [tasnoro Hauansauka Kpas ot 4 MuHyBIIero
ceHTAOps 3a N° 5541, UMeI0 4eCTh yBeAOMUTH KaHijensipuio, 4To foHeceHMe
[0 NpOLIEHUI0 CcapTAHKU TypabaeBoil O HAacCJ€ACTBE 3a7€PXKUBAETCA
PO3BICKOM ... (?) ObIBlIEro [120b.] Il03eMeIbHO-IIOAATHOrO OT/AENEHUS IPU
C.[ptp]-/ZI.[appunckom] O6u.[actHOM] IIpaBieHuu BakKyHOro JOKyMeHTa
Ha HMMYINECTBO, OCllapuBaeMoe npocureiabHuneir TypaOaesoit u ypuana
O6mero IlpucyrcrBusa O6aactHoro IlpaBieHHs IO 3TOMY [JOKYMEHTY.
HaBezieHue CIIpaBOK 110 CEMY Ziesy YCIO0KHUIOCh oTcyTcTBHeM JKypHana O61.
[acTHOTO] IIpaBnenuu o [ToseMenpHO-IOZATHOMY OTAEIEHHUIO U HEKOTOPBIX
ZeJ1, KOTOpbIe B3AThI O3HAYEHHBIM OTZie/IeHHeM B rop. CamapkaHze.

Iogmucan: Boennsrii I'y6epuarop [signature]
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[16]

HauanbHuky ropoga Tamkenra

IIpu paccMoTpeHuu Jesa o o6BUHEHHI0 capToM CH63apCcKoil YacTH Top.
Tamkenra CagpikmxaHoM AxyHixaHOBbIM ObiBurero Kasus Toil ke gactu
MyxetauHa XO:KU B IIOJJI0OKHOM COCTaBJIeHUU BaKy(HOIO JOKyMeHTa Ha
IIeCThb JIABOK, OCTABILIMXCA IIOC/IE CMEPTHU AAAU Ha3BaHHOIrO capTa Baiibaba
TypabaeBa, BcTpeTnIach HaZlOOHOCTh B HIDKECIEAYIOWIUX CBe/IEHHAX: KOIZA
ymep Baii6aba Typabaes, T.e. B KOTOPOM rozy, MecsLie ¥ KOTOPOTo YUCJIa.

BenencrBue  cero, OO6iacTHOoe IpaBieHMe —IIpejjaraeT — Bamremy
BpIcok061aroposuio J0CTaBUTh 3TU CBEJEHUSA B CAMOM HEIPOZ,0JIKUTETBHOM
BpEeMeHM.

Hoamnucan ITom. I'y6epuaTopa H. XamyToB

Cos. A. UnpuHCcKkmit

Jle10npon3BoAUTEb [signature]

BepHno: [ToMo1HYK e10TIpOU3BOAUTENS [signature]

[22]

B Coip-Jlapbunckoe O6actHoe IIpaBienue

Tamkenrtckoro capra Cubsapckoii yactu, Mmaxausa Maxcuzgys CazpIkzxaHa
AxynpxaHoBa

[Ipomenue

B nonosnHeHue mpoureHus moero, nozaHHoro B O6iactHoe IlpasieHue
U TOANMCKY, AaHHO# yrnpasmenuto Hawampuuxa r. Tamkenra 16 HosGps
MHHYBIIEro1892 roza, a HocJaeAHUM npezcrasaeHHoi B O61actHoe [IpaBienne
BMecTe ¢ fiesioM oHoro Ne 172/1887 r. mo npeanucanuio 3a Ne 877/10383 —1892 .,
0 NMpU3HAHUU MHOIO BaKy(pHOTO JOKyMEHTa, UMEIOILIerocs B CKa3aHHOM Jiesie
IIO/JIOKHBIM £, BIIOATBEP:K/eHHe 3asBI€HUA MOETO0 O II0/JI0KHOCTH BaKy(HOTO
JOKYMEHTa, MMEI0 4YeCTb HOJOXMTH CJeAylolee: YTO HasHauYeHHBIH IO
Baky(gHaMe MyTaBanueM capt Cub3apckoii yactu, maxais Karara, 3akupzxan
AXyH[pKaHOB, yMEpIIUH 5 JIeT TOMy Ha3aJl, HUKOTJ,a TAKOBBIM, T.e. MyTaBajlleM
JIAaBOK, Ha3HAYEHHBIX, Oy TO-ObI, TOKOMHBIM 0TIIOM MouM Baii6a6oio B Bakyd
Meuerell kBaprajga Macxuzys — He ObLI, 9TO MOXET IOABEPAUTH Gpar ero,
XaxumykaH AXyHOaeB, ¢ KOTOPBIM IePBBbIi, T.e. 3aKUP/XKaH, 0 CAMOU CMepTU
CBOEM >KUJI BMecTe U HUKOIZia He TOBOPUJI eMy, XaKUMKaHy, O TOM, 4YTO OH
cyMTaeTcs MyTaBajldeM BbllIecKa3aHHOTo Bakyda. Kpome Toro, s1 ccpLialoch
Ha neJblid psAj cBugetesneil, a umeHHo: caproB llleiixaHTtaypckoii yactu
Maxanna Apka-kyda — Ycra Asuma Tambut- [220b.] gei6aeBa, Cubsapckoit
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yacTH, Maxana Kasel-kyya Hagpipmera Msmaun XomxuHosa u KykunHckoi
yacty, Maxana Kywumnuk — Puckum Maromer MupsabaeBa, AnnmpkaHa
Paxumpxanbaesa u imamxana MupsabaeBa, KOTOpbIe MOTYT YZIOCTOBEPUTb,
YTO IIOKOMHBIM OTLIOM MOHMM HUKAKOTO 3aBeLaHMs B BaKy(] Ae1aeMo He ObLIO;
TI0 IIOBOZY 9TOTO TAKIKe HEOOXOAMMO [I0Ka3aHHe, 3HAUYIET0CH I10 BaKy(hHaMe
cBugereseM capra Myiuia Mmanmxana Mca Myxammeabaesa. Uro ke kacaetcs
JPYroro cBuzieTess, 3HauYyIerocs B BaKy()HOM JOKyMeHTe, Myana baiisaka
JxaHcakan AKCaKaJoBa, TO IOJ00HOM TMYHOCTH He TOJBKO YTO U3 OJIM3KHX
MOMX 3HAKOMBIX, HO U OJHOMaXa/JHHIEeB 51 He 3HAl0, a TaKKe U cOCel MO He
CJIBIXaJIH MTOA0OHOT0 MMEHHU U (PaMUJINHY; CIIE0BATENBHO, KAKUM 3Ke 00pa3om
OH MOT NomnacTh B cBugerean? B gaHHOM gejie He 6e3MHTEPECHO TaKKe U TO
006CTOATEIBCTBO, YTO K BaKy(PHOMY ZOKyMEHTY IPUJIOKEHbI HEOZHOBPEMEHHO
HeyarTH, CBUZETeNbCTBYIOWINX OHbIM: Cub3apckoro kasuss Myxammep,
Myxutaun Xomxa Xakum Xozmxa Mman Kasuit XomxunoBa, mydrus HMca
Xomxa Asusnsap Xomxa Kasuepa u amama A6aypacynst Mynia Mup Auryposa;
MeyYyaTH NOCTAEAHUX JBYX BbIPE3aHbl HECKOJbKUMU FOJaMH MO33Ke COCTABIEHUA
CaMOTO JJOKyMeHTa.

JoxnazpiBas o BelensnoxeHHoM O6sactHoMy [IpaBiieHuto, 1 BHOBb UMEI0
YyecTh NMOKOpHe#ille IPOCUTh pacHopsKeHUs O MIPOU3BOACTBE 110 CeMy Ay
pacciefoBaHys, KaK U He JIUIITHUM CUYMTAI0 B OATBEPKAEHHUE MOAT0KHOCTH
BaKy(HOTO JOKyMeHTa.

[29] 1892 rosa Hos6ps 18 siHs 5, Hinkenoanucasiuiics 6piBumii HapogHbrit
cynpst Cub3apckoit wactu rop. Tamkenta MyxutauH Xomka, a0 CHIO
noanucKy Ynpassienuto HayanpHuka rop. TamkeHTa B TOM, YTO HaXogAmunAca
B feje 172/1887 I. BpEMEHHOrO II03€MEJbHO-IIOZATHOIO OTAEJEHUA IPU
Ceip-Zlappunckom O6actHoM IIpaBiieHuH, MPUIOKEHHOM K IpeJIIMCAaHUIO
toro ke [IpaBieHus ot 14 cero Hoa6p:A 3a N° 877/10383 Baky(HBIH OKyMEHT
IBYX [290b.] meuereil kBapTana Macxuays, feifiCTBUTENBHO TOT CaMblii, B
HOZIONHOCTH KoToporo CanpkaH AXyH/PKAHOB OOBHUHSAET MEHH.

[lepeBog: CocraBeHHBIM BakyHaMe y MeHS 3TOT CaMbIi e€CThb W IIpU
COoCTaBJeHUHU ObLIM HA HEM IIPUIOKEHBI MO IIeYaTh U IedaTh ariama Mysuia
Abppacyss, HO Iocie MEHs Pyroi Kasuii, Ha3Ha4YMB Ha 3TOT Baky( Apyroro
MYyTaBaJLTUA — 3aKUP/KaHa, IPUJIOKUI Ha HEM TOXe CBOIO MeYaTh, a TAKKE
neyartb My(QTus.

IMopnucy MyxeTauna.

INogmucky or6upan [lucsMoBogUTE b [signature]
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[30] 1892 rosa HostOpst 19 sHs 5, HmKenoanucasiuiics capr r. TamkeHTa
CagpixmpxaH AXyHJDKAHOB, Jal0  HACTOALIYI0 TOAIMCKY YIpaBJIeHMIO
HauvanpHuka ropoza TamkeHTa B TOM, 4TO HaxozdAmuiica B neine Ne 172/1887
I. IOpUIOXKeHHOM K mpeamucanuio  Ceip-JlapsuHckoro  O6GacTHOrO
[IpaBnenus ot 14 cero Hoa6ps 3a Ne 877/10383 Baky(HbII JOKYMEHT [ByX
MeueTell KBapTaja Maxcupays, AeHCTBUTEIBHO €CThb TOT CAMBIH JOKYMEHT,
B IOAJMHHOCTH KOTOPOTO OOBUHsiercs OBIBIIMM Kasuil MyxXutauH u
Ha3HA4YEeHHBbIM MyTaBasneM K BakyQy 3akupgxaH AXyHmxaHOB. IIpu aTom
HPHUCOBOKYIVIAIO, YTO ecu ObI MOH OTel, O3HAYeHHbIE B BaKy()HaMe JIaBKU
Ha3HAYWI B BaKy( MedeTeid, TO JOKYMEHTbI, HAXOAALINECH B MOUX PYKax Ha
9TH HEZIBUKUMOCTH, HE OCTaBHJI Obl MHE Ha BJIa/ieHH€ JIAaBKaMH, a IPHJIOMKIUII
6b1 Kk Baky(pHaMe WIM IO KpalHeil Mepe 00bABMII ObI B BaKkyHaMe, [300b.]
YTO eC/IM Ha O3HAYEHHbIE TaM JIABKYU BIIOCJIEACTBUU Pa3bIUIyTCA KaKue-Iu60
JIOKYMEHTBI — BACUKH, TO UX HE IPU3HABATh [IeHCTBUTETHHBIMU.

IlepeBoj yIIOMHUHAEMbIX MHOIO JOKyMEHTOB, HAXOAALIMXCA Y MeHS Ha
pykax, B O6;actaoe IIpaB/ieHre MHOIO y:ke IIPH IPOIIEHUH IIPEeACTABIIEH.

IlepeBog: Ilo GesrpamorctBy CagpIkmxaHa AXyHKaHOBA 3a HEro IO
JIM4HOM mpock6e pacnucaicsa Cagabex Hapoyrabekos.

Iep. [signature]

[TopmucKy 0ToOpas MMCbMOBOUTEND [signature]

[31] Ero BsicoxompeBocxoaurensctBy I. TyprecraHckomy Ienepan
I'y6epuaTopy

Caprsinky, 1. Tamkenrta, Cubsapckoit yactu, maxamu Kaxabura, Maiipam
6u6u TypabaeBoii

[Ipomenue

Poxnoii moii oter, Baii-6a6a TypabaeB Hasas TOMy 10 JIET IIOMepP, OCTaBUB
nocje cebs MMYLIECTBO, COCTOsAIEe U3 NMATH JaBOK B CuO3apcKoi yacTH U
O7iHOY J1aBKY B KyKYMHCKOM YacTy, leHbraMu 110 py0. U KpoMe TOro pasHoro
UMyIIecTBa Ha 300 py0. BceMy BhIIIEN3/10:K€HHOMY UMYIIECTBY 5 IIPHXO0XKYCh
HpsAMOI HaclefHMIlEH, HO MEeXJAY TeM HACJAeACTBO He MOTY IOJIYYUTh [0
cero BpeMeHH, 10 TOi mpuuunHe, uro Oyaro 6b1 Kasuit CuG3apckoit yactu
MyxUTAMH IpU CMEPTU OTLjA MOEro COCTABWI JOKYMEHT, YTO HMYIIECTBO
oTer; MOH 3aBemas B BaKy(, KOTOPbIi JOKYMEHT f CYUTAI0 BHIMBIILIEHHBIM
B CHULy TOTO, YTO IIPY COBepLIeHUHU foKyMeHTa Kasuem, orer moit Haxoauics
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He B CBOel IaMsATU U He B 3JPpaBOM yME€, a HaXOAHJICA COBEPLUIEHHO Ha oApe€

CMEpPTHOCTH, 4eMY y MeHs UMeIOTCA CBUJETeNH, KUTeJIU OFHOH CO MHOIO
[310b.] uactu [personal names follow], eciu monagoGuTCA MOTy IpesCTAaBUTS
MHOTHX JIPYTHX.

Kaswuit MyXUTAWH B TEYEHUH 7 JIET COOMPAJI J0X0Z, C IABOK U KyZia OHbIH OH
yroTpeOJIsisl — s He 3HAK0; HO 3a ITOC/Ie{HEe BPeMs B TEUEHUH TPEX JIET BO BPEMS
Kasua Asusnap XaHa cOOMpas ZOXOABI ChIH MOH 3aKuUpxaH AXyH/PKaHOB,
HO 3aTeM 10 HactyiuleHuio Kasua MyxutiuHa Ha ZOJDKHOCTB, 3TOT... ()
COOUpAIOT 10X07] C MOETO UMYIL,ECTBA B CBOIO IIOJIB3Y.

JoxnageiBasg o cem Bamemy BbpICOKONpPeBOCXOAMTENIBLCTBY, MMEIO YeCTb
MOKOPHeMHIIe MPOCUTh HA3HAYUTD II0 ITOMY JieJly JO3HaHME U NepeJaHHoe
MHe II0 HaCJeACTBY MMYIECTBO HeMe/JIeHHO BEPHYTh MHE M B3BICKATh C
Kasua 3a 7 jieT mosy4eHHOH apeHZHOW IUIaThl C MOEro MMYIecTBa — 840
py0; u Kasus npuBieub K 3aKOHHOH OTBETCTBEHHOCTH IO OOIUM PYCCKUM
3aKOHaM Ha 00LIeM OCHOBaHMH 3a 3710ynorpebiaenue. Uions 7 aua [32] 1891
roga. K cemy npourennio BMecTo MpoCHTeIbHULIBI HETPAMOTHOM IO IPOChOe
ee mognucainca Komnexckuii Aceccop [signature)]

[JI. 33] Hacrosmee npoiieHue o npukasaHuio r. BoenHoro ry6epHaropa
npenpoBoxzaerca r. HavanpHuky rop. TaumikeHra /id BBIACHEHUA: a)
JeVCTBUTEIBHO I HAPOZAHBIN CyZibt MyXyT/MH C UMyLIECTBA TPOCUTETbHHUIIBI
cobupas [0X0Z, B CBOIO JIMYHYIO II0Jb3y M 0) AEHUCTBUTENIBHO JIHM OTEL]
[IPOCUTEIBHHUIIBI 3aBEIAJ CBOE UMYIECTBO BAKy(y U B 4eM BEEHHH COCTOUT
OHO B HACTOsillee BpeMs, a TaKke ObLIO JIM 9TO [ieJO0 B PAaCCMOTPEHUH
HOJJIENAIIET0 CYyAa U B YTBEPAUTENIBHOM CMBICIE, KAKOe MOCJAEA0BATIO CO
CTOPOHBI CyZia OIpe/iesleHre?

Hrons 24 nuda 1891 roga. lopog TamkeHT.

CoBeTHHK [signature]

[330b.] C npexcraBieHreM HACTOSIEN [TEPENUCKA UMEI Y€CTh JOHECTH
Ceip-/Zlappunckomy O6mactHoMy IIpaB/ieHHIO, YTO M3/I0KE€HHASA B IIPOLIEHUH
Maiipam-6u6u Typa6GaeBoil :xan06a, ecTb HOBTOPeHHE Oe3 BCAKUX U3MEHEHHIH
xanobpreeBoropogHoro6para CagpikpranaycraAxyHmxaHoBa. O3Haue HHbIH
Ty3eMeI] IOMOTaeTCsi Ha3sHaueHUs ero MyTaBajueM BaKy(da, OCTaBJeHHOro
ymepummm Bait6a6a TypabGaeBbIM B I0Ib3Y ABYX MeueTelt Maxaau Makcel-zy3
Cub3sapckoii yacti. Mexzy TeM IIpaB Ha 3TO Ha3HAYEHHe, [0 COAEP:KaHUIO
BaKy(-HaMme, CagbpIkmKkaH HUKakuX He uMeeT. [Ipomenue CagpikmxaHa Ycra
AxynpxaHoBa paccmaTpuBanoch yxe Cresgom Hapogubix Cyzeil BBepeHHOro
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MHe ropoja, Bocxozuao Ha paccmorpenue I. Boennoro I'y6epnartopa Coip-
JlapprHCKO# 00,1aCTH ¥, B IOCJEAHUH pas, IpeTeHs s 9Ta IOCTYIH/Ia KO MHE
npu npezoxenuu Ceip-/lappunckoro O6mactHoro Ilpasiaenus 6 Anpens
cero rozia 3a N° 439/3072, KOTOPBIM TPe6GOBATOCH IOCTABUTD JIOMOJTHUTEIbHBIE
CBeZleHUA MO IPOIIEHUI0. BcieacTBUe 3TOr0 pacHOpsUKEHUS MHOK OBLIO
nopydeHo IToMOIHUKY MOeMy MPOUSBECTHU IO A€y IOAPOOHOe TO3HAHUE,
KOTOpOe ¥ ObLIO IpeACTaBlIeHO CO Bcel mepemuckoil B ChIp-JlapbHHCKOE
Oo6mactHoe [IpaBienue 4 uroHs cero roga 3a N 1793.

B Buzy BBILIEU3JIOKEHHOTO, IO HACTOAIIEMY IpolleHHo Maiipam 616U
He IpeJCTaBIAeTCd BO3MOMKHBIM JOCTABUTh KAKUX-TMOO HOBBIX CBEJEHUMN
o Baky(e bait6aba TypabaeBa, He 3aKII0YAIOIIUXCA B IPE/CTABIEHHOM yiKe
0 3TOMY siesty fo3HaHuio CafpIk/pkaHa Ycra AXyH/KaHOBA, HeJ0OMBILIHUCEH
yc- [34] nmexa. IlogaBas HECKOJIBKO MPOIIEHHUI OT CBOETO UMEHH, OYEBH/HO,
npuberaer Teneps K YJIOBKaM, BEICTABJIAA B JIULiE JBOIOPOSHOM CeCTPHI CBOEI
Maiipam 6u6u TypaGaeBoil HOBYI0 HpPETEHAEHTKY K NOMEPTBOBAaHHOMY B
BaKy( MMYLIECTBY, COCTOALIEMY U3 6-TU JIaBOK Ha AsuarckoM 6asape. MroHs
27 1HA 1891 roza.

HavanbHuk ropoza TamkeHTa,

ApTHiIepuH IOJIKOBHUK [signature]

(39]
ITepesog,
Breinmucka ns [llapuarcknx KHUAT

Ecii nogrBepanTcs, uTo 3aBeijanue baitbabas OTHOCUTEIPHO OTKA3a CBOMX
JIABOK B BaKy(hHOE MO/Ib30BAHKE C/leJIAHO UM Ha CMEPTHOM OZpe, OyAydH He B
3ApABOM YMe U IIAMATH, TO B TAKOM CJIy4ae BaKy( 3TOT II0 MyCYIbMaHCKOMY
3aKOHOIIOJIOXKEHUIO JIOJDKEH CUYMTATHCS HEJAEHCTBUTEIBHBIM U IOTOMY
OTKAa3HOE HMMYILECTBO HOJJIEKUT pasfely MexAy IPSIMbIMU HACTeZHHUKAMUI
3aBelares.

[TpuiokeHbI YeThIPE IeYaTu

ITepesen Hagsopusrit CoBeTHHK [signature]

Crpaska: IlpocurensHuna Maitpam 6ubu TypaGaeBa, mpeacTaBiss 3Ty
BBIIIMCKY €ro BBICOKONIPEBOCXOAUTENBCTBY, JKAJ0BajJach HA MeZJJIEHHOe
IpPOU3BOACTBO ee gaesa; us gena xe Kannensapuu Tenepan-ryGepHaTopa
BUZIHO, 4TO IpolleHue TypabaeBod, commacHO pesomouuu r. I[aBHOrO
Hauansuuka Kpas, ormpasneno Ha sakiodeHue I. Boennoro I'y6epaartopa
Ceip JlappuHcKoii o6iactu 15 UroHs 1891 rozga 3a N 3602.

HazpBopHhblit CoBeTHHK [signature]
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[40]

IIpeacraBnaa Hacrosimyro nepenucky B Coip /lappunckoe O6sactHoe
[IpaBneHue, MEIO Y€CTH JOHECTH, YTO 10 HACTOALIEMY ey, KaK BEIICHHIOCH
yepes OIPOC 3aWHTEPECOBAHHBIX CTOPOH, HHMKAKOTO PeNIeHUsd Chesza
HAPOJHBIX cyzied I. TalkeHTa IOCTaHOBIEHO He ObL10. BaKy(HBIN JIOKYMEHT Ha
HeJBIIKHMOE UMYIIECTBO, 3aBe- [400b.] manHoe TypaGaeBbIM, 0 3asBIEHUIO
ObIBIIETO HApoAHOTO cyabu Myxuraun-Xomxka, Haxopurca B O6GracTHOM
IIpaBneHuy, KyAa pesCcTaBIeH Ha IpeAMeT YTBE P eHU.

T'op. TamkenT CeHTAOPS 30 AHA 1892 roga.

HavanpHMK ropoga, MOJIKOBHUK [signature]

[41]

Bosspamaa Hacroamyro mnepenucky HavameHmky ropoga TamkenTa,
O6nactHoe IlpaBneHue mnpepnaraer Ero BsicokoGimaropoguio pgoHectH
HaJIMChI0 Ha CeM JKe: KOIZA M KeM OBUIM NpejCTaBJeHbl B IIpaBJeHHE
JAOKYMEHTbI Ha HeIBXKHMO€ UMYIIeCTBO, 3aBellanHoe TypabaeBbIM B BaKy(bI
meuereii [llapadar6as u Xomxa Axpap Bamm.

28 OxTa6ps 1892 roza.

[TomoriHuk ['y6epHaTopa [signature]

Cnpaska: /lokymeHT npegcrasieH He HauanpHukom ropoga.
Cexperapp [signature]

[410Db.]

1892 1. 2 Hoabpsa ObmBummit Hapogusiil cyabs MyxuTguHXaH OOBACHUI,
YTO BaKy(hHBIA JOKYMEHT OH caM Bbizal B OGIacTHOe IpaBJIeHUe, Kyza ele
MIpeCTaBIIAT IUIATEXKHOE 00bICHEHHUE 10 3TOMY ZEJTy.

Crein ymepuero myraBanus Ata-Yina-maxcyma Mymta Xan MaxcymoBa —
MaxcymxaH 00'bACHHI, YTO BaKy(pHBIH JOKYMEHT npeacTasial B O61acTHOe
I[IpaBieHrEe OH COBMECTHO C POJCTBEHHUKOM Bakydoyupezurens Baiibabs
— 3akupoM JieM 5 TOMy Hasaji, T.e. TOIJA K€, KOIZa ObUIO OOBABJIEHO O
HEOOXO[MMOCTH IIPEZCTABIEHNA Ty/ja BCEX BAKY(PHbIX [JOKYMEHTOB.

Csezenus atu oroupan Cexkperapp  [signature]

[42]
AKT Ne 69
1801 roza wutoHA 3 gHA d, IlomomHuk HavanbHuka rop. TamkeHra
Aprunnepun llta6c Kanuran JIblkomuH, Npou3Bes A03HAHUE II0 IOBOXY



SADIQ JAN AKHUN JAN-UGHLI VS. MUHYI AL-DIN KHWAJA ISHAN QADI 333

HOZIaHHOTO KUTeJeM Maxauia Maxceinys Cub63apckoit yactu CazpIkpKaHa
Yera AxynmpxaHoBbIM npoienus o npucBoennu Cu6sapckum HapozgHbim
Cyapeit Myxuaan Xogzxa XaKM/KaHOBBIM IPaB MyTaBasLIKsA 110 OTHOLIEHHIO
k Bak(y Bait6aba Typabaesa u o Heyruiate emy, CaabIK/pKaHy 110 py0., B3AThIX
Hapogubiv Cyzabeii Ipu paszeie UMyIIeCTBa ero OTIa.

ITo sasBiaenuto CazpikmpkaHa, ero gsazasa baitba6a TypabGaeB 3a HECKOJIBKO
JHel 1o cMepTH pusBai ero, CagpIKapKaHa, ¥ IIPHU IBYX CBUZIETEIAX 0O BABUI,
4yro mpuHajexauie TypaGaeBy Ha OosbmioM Oasape Asuarckoil 4acTu
rop. TauikeHra 1mects JaBok TypabaeB HaMepeH IOKEPTBOBATh B BaK( JBYM
MeueTsaM Maxaui Maxcel-/lys Cu63apckoil 4acT, HO MyTaBaLIIEM 3TOTO
Bak(a mpezaraer HasHauYUTH ero — CagpIkmxaHa Ycra AxyHmxaHosa. [lo
cnoBam CafpIK/;kaHa, OH HUKOT/|Aa He YMTaI caM BaKd-HaMa, COCTaBJIeHHBII
0 T0}XKePTBOBAHMH 6 JTABOK, HO BIIOJIHE YBEPEH, UTO AA/A €T0 U PaCIIOPAAYIC
CBOVM HMYLIECTBOM TaK, Kak mpegnosarai. /lanee CagbIKaKaH TOBOPIII, ITO
Cuo63apckuit Hapogusiit Cyzibsi COBEPIINB pasziesl IMEHUS, OCTaBLIETO- [420D. ]
sl TI0 CMEPTH ero otua — Yera AxyHapkaHa, motpe6oBas, 4ro0b! CazbIKaKaH
YILIaTHJI eMY 110 py0., He 00BACHSAA 32 YTO UMEHHO CJIeAyeT 3TH AeHbru. Taroke
u c gpyrux coHacieznukoB CagsixmxaHa Hapogubiii Cyzbs moTrpeGoBas
JeHBbI'H Mo cBoeMy ycMoTpeHMI0. CafbIKAaH, KaK OH TOBOPUT, U3 CTpaxa
npez Hapogusim Cyzbeil, HeMeZIEHHO yIUIATHI 110 Py0 U /I0 CEero BpeMeHU
He TOJIy4HJ1 uX 00paTHO. ITO 65110 B 1881 rogy u CafbIK/pKaH JyMaeT, 4To IpU
paszese uMyiiectBa HUKaK He MeHee 1/10 YACTU 6buto B3aTo HapopHbim
Cyzpeli 3a coBeplIeHue pasgea.

J1sl BBIAAICHEHWS IPAaBUIBHOCTU 3aABieHMA CaJbIKpKaHA f OTHPaBUICA
JIUYHO B A3MATCKYI0 4acThb TOpOZa, OCMOTpes BaK(HbIe JaBKH, IpUYeM
0Ka3aloCh, YTO IATh U3 HUX OTPEMOHTHPOBAHBI B 3TOM TOAY, IIECTasd e B
MeCTHOCTH KyNmumjiuk coBeplleHHO paspyllujach M HUKaKOro Aoxoza He
npuHOcUT. B Hacrosimee Bpems, ¢ OkTabpsa 1890 roza MyraBaiveM Baxda
baiibaba TypaGaeBa cocrout mo HasHaueHuro CubG3apckoro Hapoanoro
Cyapbu Maxcymxan Araynna AraamoBa. ITOT MyTaBa/UIMH IpesbABUI
3acBy/eTenbCTBOBaHHYl0 Cub3apckum HapognbeiM cyzpeil  Bakgd-Hama,
HAaIlMCAHHYI0 Ha IIEPCHJCKOM fA3bIKe, M3 KOTOPOil BuAHO, uro baiibaba
TypabaeB ele mpu )XU3HU CBOEH, 4epe3 0co60ro JOBepUTEN — 3aKUP/KaHA
Mymia XakumzxanoBa cosepiumn y Cubsapckoro HapogHoro cyzapu akrt o
MOXKEePTBOBAaHUY IIECTU JIABOK [43] B Bak(d ABYM MedeTsaM Maxauwra Maxcel-
ny3 Cubsapckoii yactu — mederu Illapacdarbas u Xomxa Axpapa Bamu. dtn
JBE€ MeUYeTH II0 KeJaHUIO epTBOBaTess AO/IKHBI I0Jb30BAThCH AOXOZAMU
C JIaBOK M ZIOXOJ, 3TOT AEJUTH IOTOJaM MeEKAy AByMsa MeueTaMu. Kamzas
HOJIydeHHas TaKUM 0o0pasoM CyMMa JOJDKHA OBITH pacIpezieieHa MEXAY:
1) MyTaBaJUIMeM, IOJy4YaloLiUM 1/20 BCero z0xo0za; 2) Mimamom, koropomy
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BBIIaBaTh 5/20 Bcero 1o0xozaa; 3) Cydu, moydyaromum 2/20 BCETO 0X07A U 4)
OCTaJIbHBIE 2/20 BCETO JI0XO0/|A IOJKHBI OBITh PACXOZyeMbI Ha COZIEpHKaHue B
YHCTOTE CAMOM MedeTH, IPHoOpeTeHre I MOIALIMXCA IUIETEHOK U ApyTrHe
pacxozpl IO PeMOHTY U OiaroyctpoiictBy medereil. O TOM, KTO MMEHHO

AOKEH ObITH MyTaBaJLINEM Ba}cq;a, B AKT€ HE CKa3aHO HU CJI0BA, HE TOBOPUTCSA

Laxke 0 Imepexoze KaKUX-I1160 MpaB K MOTOMCTBY (ay1ad) KepTBOBATeIs, KaK
OOBIKHOBEHHO MHUIIETCA B BakK(-HaMa, KOTOPBIMHU 3KEpPTBOBATEJNH, JeJasd

GoroyrozgHoe zies10, 00eCIIeYUBaIOT U CBOE IOTOMCTBO, 3aBelas BCEMY CBOEMY
pozy npaBo ObITh pacripeaeureeM Bakga. HUkakux ykazaHUi B TOMAHYTOM
aKTe He 3aKJII04Yaercs, a IOTOMY COIVIACHO IapuaTa, MpaBO Ha3HAYEHMs
MyTaBa/Iu Tpepocrasasercs Hapoguomy Cyzpe 1o coramieHMIO WM IO
BBIOOPY OZHOMAaXaJ/IMHIIEB.

Tak u genanocs, Hapopusiii Cyzsps HasHa4Ya I MyTaBaIMeB M Habozan
3a pacIipefieJITeNeM JOXOZ0B, IIOJy4aeMBIX C JIaBOK. Mexzy NIpodnMu
ObL1 [430b.] HasHayeH M IUIeMAHHUK NoOKoiHoro TypaGaeBa — 3akup, HO
He OIpaBjaj AO0BepHs, 3alyTajl CUeThbl, PACTPATUJ AEHBI'M M 38 HECKOJBKO
JIeT ¢ Bakda A0X0Z0B He IO0JyYaJoCh. 3aKUP yMep M 3aUHTePEeCOBAHHBIM
JIMIAM TIPUILIOCh MPOCTUThH NPHUCBOEHHBIE UM JEeHbI'H. JTOT MyTaBaLUTMH
ObL1 HazHaueH ObiBuMM Hapogueiv Cyzbeit AsusiapxaHOM, KOrza 3akup
yMep, TO Maxa/UIMHLIbI He BbIOMpaau MyTaBa/uiusd, a nmpocuau HapozpHoro
Cygpio coOupaTh U pacnpeaesaTh JOXOAbl Yepes OHOTO U3 COCTOAINETO IIPH
HeM mupsbl. Tak u genan Hapozaubiii Cyzaps, HO B IPOILIOM T'OAy HasHAuMJI
MyTaBa/l/IieM UMaMa OfHOU u3 MeueTeit Maxaia Maxcol-/lys — MaxcymxaHa.
C Tex 1IOp AOXOABI C JIABOK YBETHYHMINCH IIOYTH BABO€, HO YHCTHIX JeHeT BCe
ellle He IIOJMy4YaeTcs, TaK KaK BCe JOXOABI UAYT HA PEMOHT JaBOK. YmcThbIi
poxoy, Oyzer mosmydarbea ¢ OkTaAOps 1891 roza U OyAYT JEMUTHCA MEXKAY
aZfMUHUCTpanyeil MedeTH, Kak TO yKasaHO B Bak(-HaMma, XOTs BIpOuYeM
[0 BCEH BEPOATHOCTH, C OOLIEro COIVIACUA, MyTaBa/UIMIO YAACTCA YacTb
J€HeT yIOTPeOUTh HA PEMOHT MJIM JIydllle CKasaTh Ha IOCTPOHMKY 3aHOBO
pasBaJMBLIENCA JIABKU B MeCTHOCTH Kynmumiuk, 4ToGbl BCe LIECTh JIABOK
IPUHOCHUIHU JOXOZ,. LleHsl 3a apeHAy yBeIiueHb! B 1890 I. U 3 JIaBKU IUIATAT 10
20 py0. 1 2 JIABKH 110 25 PyO., BCETO IOJIy4aeTcs II0Ka 110 py0. B IO,

Janee 51 BRI3BaJI BCEX 3aMHTEPECOBAaHHBIX B IIOyYeHUH BaKy(PHOTO f0ox0zAa
JIML, UMEeHHO: MyTaBauius, [44] UmamoB u Cydu gByx Medereil maxasia
Maxcsi-/lys Cu6sapckoit yactu [lapadat-6ait u Xomka Axpap Bamu. Bee atu
JIMIA 3asIBUJIM, YTO BaK(HBIE JOXOABI C IIECTH JIaBOK, OCTABIE€HHBIX B IOJIb3Y
meuereil Bait6a6a TypaGaeBbIM, IOJYy4YarOTCS M PACXOAYIOTCSI MPAaBHIBHO,
YTO eCJU yMepIIuit 3aKUp U pacTpaTU/ JOXOABI 32 HECKOJNBKO JIET, TO 3Ty
pacTpaTy eMy IPOCTWJIH, TaK KaK 110 Oe/[HOCTH, HeJIb34 B3BICKATh JIEHBIU C €T0
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HaCJeZHUKOB, a B HacTOsAIlee BpeMs BCe 3aMHTepecOBaHHbIE B IOJy4eHUU
BaK(HBIX JOXOJOB JIHIIA BIIOJHE JOBOJBHBI pacrnops:keHuamu Hapogmoro
Cyzpu 10 9KCIIIOaTallMy BaK(HBIX OXOZI0B U K TOMY ITPETeH3UH He UMeIOT.
IIperensun xe k Bakdy CagplkmxaHa Ycra AXyHJKaHOBA HM Ha 4yeM He
OCHOBAaHBI, BIIOJIHE T'OJIOCTIOBHBI, Ha caMoro ke CagbIKKaHa aMUIHUCTPALIUS
9THX ZIByX MedeTeil MMeeT IPeTeH3UH — OH 3aXBaTUJI 4aCTh PUHa IeKaIeit
UM 3eMJIH 1 06 3TOM OyzieT nozaHo npomenye. Takum o6pa3oM, 03HaHHEM
BBIACHEHO, 4TO mnpeTeHsuu CagpIKpKaHa Ha TO, YTO €ro He Ha3HAYMIU
MyTaBa/uineM Bakda baii6a6a TypaGaeBa He OATBEPIK/AOTCH, CYZiA 110 KOIIUU
Bak(HaMa, HaxozAmeica B pykax myTaBanausa MaxcymxaHa, CafpIkxaH
3aABUJI, YTO KOMHUA 3Ta HE CXOZHA C IOZJIMHHBIM BaK(HBIM JOKYMEHTOM,
HO CPaBHHUTH 3TH [JBa JOKYMEHTA 5l He MOT, TaK KaK IIOJJIMHHbIM BakdHaMa
BMeCTe C MPOYUMH /I0- [440b.] KyMeHTaMH HAXOZUTCH HA PACCMOTPEHHUH B
Coip-/lapsurckom O6ractHoM IIpaBieHun.

Ilpepnonarad, yro nperensuu CazpikmkaHa k HapogHomy Cyabe o 110
py0. HAaCTOJBKO e HEeOCHOBATeJbHbBI, KaK paHee Cero IpeAbABJIeHHasd
CagpIKmKaHOM 0 90 pyo0., S MPeJIOKUII KATOOIUKY CHAYaIa IIOATBEPAUTD
CBOe TOJIOCJIOBHOE 3asBJI€HHE KAaKMMU-THOO [J0Ka3aTelbCTBAMU, IS
Hpe/ACTaBIeHUA 3TUX JAHHBIX MHOK ObUI Ha3HaueH CPOK, K KOTOPOMY
CappixmpxaH He SIBUICA, Ha JPYrodl feHb OH IpUBeJ JABYX CBHJeTeNeH,
KOTOpBIe He MOIJIM C JOCTOBEPHOCTBIO CKa3aThb 3a YTO MMEHHO U KOIZja
6butu nepezsansl 110 py6. Hapognomy Cyzbe MyxuzsuHy Xozpke, HO 3HAIOT,
yro Hapoguerii Cyzpa mocse pasgesna 10 JeT TOMy Has3af, IOMYYUI KaKHe-TO
JIleHbI'H; HO CKOJIbKO MIMEHHO M 3a YTO — He 3HaIoT. CaZIbIK/KaH elle COCaancs
Ha MHOTHX CBHJeTeJel, HO KOTZa A IIOIPOCUJI ero paHee BbI30Ba CBUETeIel
CKa3aTh — UMEIOT JIU 3TU CBUZETETM BO3SMOKHOCTD IOATBEPAUTD, UTO JE€HbI'H
— 110 py6. 6u1n B3t Hapoausiv Cyzbeil cBepx BOSHATpaXAEHUA 3a paszell,
NPUHYAUTENBHO WK B BHUZE B3ATKH, TO caM ChIZBIKIKAH OTO3BAJICHA, 4TO
CBH/IeTeJIM UM HasBaHHBIE 3HAIOT TOJBKO, UTO JIeHBTU NEepeAaHbl, a 3a 4TO
MMEeHHO — CKasaTh TOKe He MOTY. YCMaTpuBas M3 MOKa3aHUi OIPOIIEeHHbBIX
MHOIO AByX cBUzeTeel CagbIKKaHa, YTO OHMU JOJIT B 110 py0. CYMTAOT TOT Ke,
0 KOTOpOM B cymMe 90 py0. Cazbik/pKkaH [45] yxe npeabsasia uck k Hapogaomy
Cyape, 51 CITpaBHIICA B ZieJlaX U OKa3aJoCh, YTO NMPETEH3UU 3TU Pa3OUpaIHCh
yxe U B ucke CafipIK/KaHy ObUIO OTKa3aHO. B BHy BBINIEU3IOXKEHHOTIO, 1 He
HallleJT Hy)KHBIM BBI3BIBATh CBHUJETe/NEeH M 3aKOHYMJ IPOM3BOAMMOE MHOIO
Zl03HaHHe, HAXO/d, YTO U IPeTeH3UH O 110 pyo., Tarke KaK M ITPeTeH3UH Ha
3BaHMe MyTaBa/uiia CazZbIK/KaH YcTa AXyHPKAaHOB MOATBEPAMUTD HE MOXKET.

Aprunnepuu lllta6c-Kanuran H. JToitkowun
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[46]

Coip-gapsunckoe O6acrHoe [Ipasienue

...(?) Ammpeus 1891 roza

Ne 439/3072

HavanpHuky ropoza TamkeHTa

[Ipeamucanuem ot 18 Mas MuHyBuIero roga 3a Ne 459/4306 OGiactHoe
[IpaBnenne mpocwio Bame BricokoGsaropopue cooOIUThE HEOOXOAMMBIE
cBezieHMs 10 IpomeHuro TamkenTtckoro capTta CazbIkaxkaHa Ycra
AXyH/I»KaHOBA, KOTOPBIA B IPOLIEHMHM 3STOM >KalyeTca Ha To, 4yro Kaswii
Cub63apckoii yactu rop. Tamkenta Myxutaus Xomka, IPUCBOUB ceGe 3BaHUE
MyTaBaJIHA Hag 6 BaKy(pHBIMU JIaBKaMH, OCTaBIIMMHUCA IOcIe cMep- [460Db.]
TH AiAau ipocuresa Baitba6a Typa6Gaesa, 0Ib3yeTcs JOX0AaMH C 9THX JIABOK
u, 4TO B34B y Hero — CazbIk/pKaHa AXyH/PKaHOBA B3aUMOOOPAsHO 110 py6iiei,
Kasuii He Bo3BpalaeT eMy 9TUX JieHer.

B npourennu Toro ke AXyHKaHOBa, TogaHHOM I'. BoerHoMy ['yGepHaropy B
Cenrabpe mecsue 1889 roga u koropoe Ero IIpeBocX0AUTEIBCTBOM OCTABIEHO
0e3 nocyeCcTBUH, OH, AXyHpKaHOB, 00BuH:T Kasusa Myxutauaa XoKy B TOM,
YTO MpU paszesie UMYIIecTBa, OCTaBIIerocs Iocjae CMepTH OTIa MPOCUTEIH,
MeX/y ero HacJeJHUKaMH, OPOCHJI B PeKy BeLH, JOCTaBLIMECHd Ha JO0JII0
CazpIx/pKaHa AXYH/PKaHOBA U ITepeGpas y Hero B pasHoe BpeMs JileHbraMu 85
py0., He BO3BpAaTUB TAKOBBIX.

Takum o06pasoMm, B 000OMX MpeTeH3UAX AXYH/KAHOBA 3aKII0YAIOTCH
COBepIIEHHO [47] pasHble 06BuHeHuA Kasusa Myxutans Xomku v mogo6HOM
xao0bl, B KOTOPOM AXYH/KaHOB 3asBJseT O NpucBoeHHMH Kasmem mpas
MyTaBaJ¥A Haj BaKy(HBIM HMYILIECTBOM Ha paccMoTpeHHe I. BoeHHOro
I'ybepHaTOopa paHee Cero He IIOCTYIAIO.

YBesomnsaa 00 arom Bame BricoxoOGnaropoaue ¢ Bo3BpaleHUEM
HpeZCTaBlIeHHOTO TPU HaanucK Bammeii or18 MunyBIIero mapra sa N°1793/4064
npourenus Cazgplkmxana Yera AxyHmpxanoBa, O6sactHoe [IpaBiieHue nmpocur
Bac cooOmMTh HyXHBIE IO COAEPXKAHUIO STOTO NMPOIIEHUA CBEAECHUA I
noxiazia r. Boennomy I'yGepnaropy.

CoBeTHUK [signature]

[48]

Ero BsicoxonmpeBocxopuTenbcTBy, lTocnoguny Typkecranckomy I'enepar-
I'y6epuaTopy

TamkenTckoro capra Cubsapckoii vacty, Maxasaiu Maxcugys, CagpIkmxaHa
Ycra-AxyHpxaHoBa
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[Ipomenue

[Tocne cmeptu Gpata moero Baitbaba TypambaeBa 0CTanInUCh LIECTD JIABOK
Ha TamkeHTCKOM O0asape ASHATCKOWM 4YacTH, YTO 3TH JIABKU Baky(HBbIe,
COIVIAaCHO Baky(-HaMe JOXOlaMHM M3 JIaBOK JODKEH I0JIb30BaThCA f, Kak
HacJeAHUK Bakya, Ho mouemy-To Kasuil CuGsapckoit wactn MyxuTauH
XOZKa, HasbIBasA cebs MyTaBaIMeM, IOIb3YeTCH JOXOAAMH BaKy(da yxe ceMb
JIeT, OTAaBas JaBKU B apeHzy 110 ABaAuAaTh pyo. B rog, noms- [48ob.] Hyromy
Ka3HIo g OTZaBajl 3aMMO00OPAa3HO CTO /iecATh Py0OJIei, KOTOPBII UX He ITaTHIL
Bakyd-Hame Haxozurcs y kasua CuO3apcKoil 4acTH, YTO Ha3BaHHbIM Kasuil
He poxctBeHHUK TypanbaeBa U OH He MOXeT OBITh MyTaBaJieM UM COIVIACHO
Baky()-HaMe MyTaBaJHeM JOJikeH ObITh 5. OTHOCUTEILHO 3TOTO, A II0AaBal
IpOLIeHHe IOAJIeKalleMy HadajJbCTBY, HO HHUKAKOTO YZOBJIETBODEHHS He
TIOJTYIHIL.

IloururenpHeiine npoury Bame BrlcokonpeBOCXOAUTENBCTBO IOPYYUTH
3TO Z1eJI0 KOMY CJIeZyeT, 0ToOpaTh JIaBKH U BaKy(-HaMa OT Ka3usa MyxutauHa
Y B3BICKATh C HETO 110 pyo.

Mas 3 gus 1890 roga. [signature]

[49]
IIpomrenue ato npexcrasiss B Coip Jlappunckoe O6actHoe [IpaBienue,

HMMeEI0 4YecTh JIOHECTH Ha IpeamnucaHue oT 18 yuciaa Mmas 1890 roza 3a Ne
459/4306, 4TO Ha TOZOGHOE yKe MPOLIEHHEe 3TOr0 MMPOCUTEJIA YKe JOHECEHO
6bw10 Obs1acTHOMY IIpaBienuto 6 uncia 9 Mapra 1889 roza 3a Ne 4064, kotopoe
JaJ0 MHe 3HaTh 5 yrcaa Hronst 1890 roga 3a Ne 1030/6192, 4To B AeHCTBUAX
Kasusa Cu63apckoil 4acTu o pasgesie HIMyLeCTBa MeXAY HacJAeAHHKaMH YcTa
AxyHj:xaHOBa, NPECTYIUIEHUA AO/DKHOCTH He 3aKJII0YaeTcd M HKalzoObl Ha
yTpary Belei 1 He3aKOHHOe B3bICKaHHe JeHET IPeJCTaBISAI0TCA COBEPIIEHHO
TOJIOCTIOBHBIMU M [IeJI0 YK€ peIleHO OKoHYareabHo Cbe3ZioM HapOAHBIX
cyzelt, a moromy Ero IlpeBocxoputenbcrBo I. Boennsiii I'y6epnarop Ceip
JapbuHckoit O6acty U3BOIWII IIPUKa3ath (pesostonueii 4 Mo 1890 roza)
HacTodlee JeI0 IPOU3BOJCTBOM ITPEKPATHTh, YTO M OOBABIEHO TOIAA e
MIPOCUTEJIO C IMTOAIIUCKOM.

Mapra 18 gH:a 1891 roza.
Havanphuk r. TamkenTa, Aprusiepuu [101KOBHUK [signature]
Cexperapsb [signature]

IuceMoBOAUTEH [signature]
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[50]

CornacHo mpeanucanusi 3a No 4064 kasuit Cu63apCcKOil 4acTH JOHOCHUT,
410 B 1881 rogy, korga eme baiibaba TpaG6aeB ObLI KUB, OH 6 COOGCTBEHHBIX
saBok B C163apCKoii YacTé MozapyiI B BaKy(d BYM MeUeTs M, HaXOIAIMMCH B
9TOM ke yacTu Maxawie Maxcuzys. ComiacHoO Liapuara COCTaBWJI BaKy(hHBII
JAOKYMEHT TaK, YTOOBI JI0XOZaMH C HAa3BaHHBIX IIECTH JIABOK IT0Jb30BAIUCh
CJIeZYIOIYe JIMIA: 1/10 YaCThIO BCero foxoma MyraBawiy 060ux MedeTel, 5/10
4. - aBa Mimama 06oux Mederelt, 3/10 4. — zBa Cyus MeueTell 1 OCTAIBHBIE 3/10
4acTH — Ha PEMOHT MeYeTeli; Baky(HbIH f0KyMeHT ObUI ciaH MyraBasuuio. B
IIapyaTe CKa3aHo: HadHauYuTb My- [500b.] TaBa/IMeB He U3 POAHBIX fapUTENA
Baky(a, a U3 TeX TOro, KOro cam japuresb Baky(pa HasHauaer. [locie Toro,
B 1883 roza ObLI0 BbIOpaHO KasueM CHO3apCKOM 4acTH Jipyroe JIUIO, Yepes
TpY rozia oH, MyXUTAUH, OIATH GbLT BHIOpAH KasHeM M C TOrO BpEMEHH,
0e30TPBIBHO 3aBe/bIBAeT KasuickuM gesom CHO3apCKOM 4acTH; eClid OH,
Kaswuii, osyda 6bl caM Baky(HbIe J0XOZbI, TO CIYXKAIIe B MECTAX 3asB/ISUIN
Obl O HENMpaBUWJIBHBIX JeHCTBUAX ero, Kasud. llozjaresb cero mpouIeHHs
CazipIK/PKaH He UMeeT HUKAaKUX OOILIMX JieJl, KaCaroIUXCs K BhIIIeHa3BaHHBIM
MeueTsM, 00BbACHEHHE ero B IPOLIEHUH He IPAaBIIBHO U 9TO BCE BBIACHAETCS
IIPH OIIpOCe ABYX MMaMOB MedeTeil. TakoMy MOIIEHHUKY, KaK I1OAaTes b CEro
HPOLIEHUSA HUYEro He CJIeAyeT BepUTh. Bo BpeMs OBITHOCTU OIIEKYHOM €ro
posHOro MasoseTHero 6para Gosiee ThICAYM pYO. ZiEHET, MPUHA/IEKALIMIX
MasnonerHeMy Opary wuM, CafpIK/kaHOM, OBLIO HCTPAYeHO, IOITOMY
[0CJIeZI0BAJI IIPUTOBOP €r0, KasKs, 0 B3bICKaHUH ¢ CafbIK/KaHa HCTPaYeHHBIX
aener. [IpuroBop aToT cheszoM KasueB Obu1 oTMeHeH. [51] ITocie aToro oH,
CazpIK/pKaH, Kejass BPeAUTh HAPOYHO KAa3HIO, MPEABbIBUI HUCK Ha 90 pyo.,
KOTOpBIH 10 IpockOe ero, kasusa MyxutauHna, I. BoenHslii ry6epHaTopom
ObLT IepezaH Ha pa3OUpaTebCTBO Che3Za Ye3ZHBIX Ka3UeB, a Che3Z0M HCK
CazpIxapxaHa ObLI ocTaBieH Oe3 mociezncTBuil. Tereps e OH ONATH Havdal
HoziaBaTh JIOHbIe npoienu. [llapuar f03BosseT Kasui0 pa3odpaTh feJo, a
He M0JIb30BaThCA BaKY(PHBIMHU JOXOJaMH.

ITeyars Kasus.

[TepeBen [signature]

[52]

IlepeBop, Baky(d-Hama mo cMBICIy BepeH 3a MCKJIIOYEHHEM TOro, YTO B
9TOM JOKYMEHTe B OFHOM MecTe CKa3aHHO, YTO Ha3HadyeHUEe BaKy(pHOro
yCJI0BUS MOPYYEHO TOMY Ka3WI0, KOTOPBIM NPUJIOKUT HUXKE CBOIO II€YaTh;
TAKKe CKa3aHO, YTO JBe YAaCTH U3 ABAALIATH YacTeH MOJYYUT MyTaBaLIUH,
Ha3HAYEHHBIH «MAHB-JIATY/Ib-BEJIAA», T.e. Ka3HeM.

IlepeBogunk Kosutexckuii cekperapb Aiiapos
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(53]
OmnmucaHue rpaHul; OFHOM MedeTH, OCHOBaHHOM Xasparu Xomxa Axpapom,

HaxogsAmeicsa B kBaprane Maxcu-/lys B ropoge Tamxkenre.

I'paHuYMT: C 3amaja MU C 0ra — OOIIECTBEHHOM JOPOroi, C BOCTOKA —
ZOPOKKOI0, BEZyIe0 K 0COOOMY ABOPY, C CeBepa — C 3eMJIEI0, OCTABLIEIOCS
[mocie] Kasak6ast.

2) OnucaHue rpaHur, ogHOM Meuery, ocHoBaHHOM IllapadutauHbGaem B
03HaueHHOM KBapTae.

I'paHnyuT: C 3amaza, BOCTOKa M 10ra — OOLIECTBEHHOH JOpPOroi U ¢
ceBepa — 4YacCTbI0 HEABMIKUMOCTbIO AOzypacyr-kacaba Illax Kaceimosa,
yacrteio — Imambaxana Mup /lasabaesa.

3) OnMcaHue rpaHuL, ABYX 3aIUPAIOIIUXCA JOCKAMHM JIABOK B 03HAYEHHOM
’Ke KBapTaJse B PAJax TAKKaYMAH; OfiHA M3 HUX JTMHOIO C CeBepa K 1ory 6 api.,
IIMPUHOIO 3/2 apIlIMH, APyras U3 HUX TAK)Ke C CeBepa K I0TY JUIMHOIO 3 %2 apIluH,
a IMpHHOW 3 Y2 apummH. ['paHuuyar: ¢ 3amaza U ceBepa — OOILIECTBEHHOO
ZOPOTroii, C BOCTOKA U 10Ta — HEABXUMOCTBIO Bait6a6a Xanuda Tpanbaesa.

4) OmmcaHue rpaHur; OZHOU JaBku B kBaprane Kymuusan. I'panuyut: c
3amaza — OOLIECTBEHHOH JOPOTOM, C BOCTOKA — OOIIECTBEHHOH pPEYKOH,
C ceBepa — HEJBMXHMMOCTBbIO Ainbas M C 10ra — 4acTblO HACJIEJCTBEHHON
HezBIKUMOCTbI0 bait Myxammaz6as, yacTbio TakoBoro xe — [llax Kapumbas.

5) OmucaHue rpaHun, TpeX 3aImUpalOlUXC [JOCKaMH JIAaBOK B pAfax
Yun-pyuiad, CMEXHBIX MexAy co6oro. I'paHmdyat: ¢ 3amaza — 4acTbio
JaBkoio Mupxamumbas Hap MupsabaeBa u yacrsio saBkoto Illapudobas, ¢
ceBepa — s1aBkoto Mysuia Tanmmyxammaza Myxammesn Myca6GaeBa, ¢ BOCTOKA U
10ra — 00IECTBEHHOM I0POTOH.

Mecan, Cadap 1299 roza (1881 r. gekabpa 25 AHA) 3aKUpAXKaH
XaKUM/PKaHOB — IIAPUATHBIA O0OIe/0BEPEHHBIH, 10 LOBEPUIO OOJBHOTO
Baiibaxamuda, pokasaHHOro  mokasaHuaMu: Mywia  HMmamgpkana
HcamyxammeznbaeBa u Mywia Baiisaka [xan Cakan AxcakanzoBa — o0a
3TH CB...(?) ObLIM JIMI}A, IPUHATBIMU 110 NPABUJy LIApUATa B CBUJETEJIAX,
SBUBIINCh B KaMepy Kasus rop. TamkeHra u Oyaydu B 35paBOM pPaccyake
U IIpPH BCEX K TOMY CIIOCOOHOCTAX, U3 c00- [530b.] cTBeHHOrO M YMCTOrO
HMYyLIeCTBa MOVMEHOBAHHOTO JOBEPUTENIA CBOETo, 0XKEePTBOBAI B BaKy( U
czies1a1 3aKOHHOe IoZlasiHHe BCe HeABM)KMMOCTH, 3HavYalelics B IPOMUCAHHBIX
BBIIle TPAHMULAX B 3-M U 4-M IIYHKTaX, U BCe IOCTPOHKH, HaXOAALIHecs
Ha HE/[BIDKMMOCTH CKa3aHHOW B IIATOM IIyHKTE CO BCEMH WX IIpaBaMH U
IpeMYILIeCTBaMH, HaXOAAIMMHUCA Ha HUX M BXOAAIIMMH B HUX IIpaBaMy, B
H0JIb3y O3HAYEHHBIX BBIIIE B 1-M U 2-M IIHKTaX, Me4eTel — IIOpoBHY, /1A Ero
TO/IBKO, Bestmkoro Gora u ¢ nespio nonyuuts Ero 61aroBosieHue u U3 crpaxa
aackoro Ero mydeHus, OH czenasa 3TOT Baky( — BaKy(OM IIPaBUJIBHBIM,
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3aKOHHBIM, 00s3aTe/IbHBIM, BEYHBIM, [OKA3aHHBIM, 3aK/II0YAIOMMM B cebe
BCe IpaBWwia LIapHara, [OKasblBAlOLIME IPaBHJIBHOCTb, 00:A3aTEIbHOCTD
U JeWCTBUTEJIBHOCTh 3TOr0 Bakypa uM C IpejcTaBjIeHHEM IIpaB ObITH
Ha3HAYEeHHBIM, 110 BXO/le B 3aKOHHYIO CHUIY 3TOTO JAOKYMEHTA, MyTaBaJLIHIO
BJIaZieTh OHBIM. Baky 3TOT 110 coCTaB/IEHMIO O HEM PeLIeHNs JOIKEH CIUTAThCS
00s13aTeIbHBIM U BKJIIOYAIOLUIMM B ce0e BCe YCIOBHS O MIPABUIBHOCTH €T0 IO
IIapHATy, TaK KaK OH COBEPIIAETCA MHOIO 6€3 BCAKOTO YIYIIEeHH BCEX ITPABHI
I10 OTHOLIEHUIO K pellleHUIo 0 BaKy(e mapuara. CoBepIIaOIIUHi 3TO pelleHHe
OH, Kasuii, OyAyuu CBeAYIOLMM UM IIOHMMAIOIIMM MecTa B 00JIacTH Ilapuarta
0 pasHOIVIACHHU U COIVIACHUU B BOIIPOCAxX LIapHara OCHOBaTesed ero, fa Oyzer
61arocnoBenre bora Bcem ocHOBaTe IAM LIapHara. B BUjiy BbILIEH3/I0KEHHOTO,
BaKy(p 9TOT JO/DKEH CUYATATHCA NPABHJIBHBIM, 00sA3aTeJbHBIM, 3aKOHHBIM,
BEYHBIM, a TOTOMY — IIPOZaBaTh €ro, apUTh, OTAABaTh B Marap WIH TAaKKe
B BaKy()HOe M yHACJeZ0BaTh €ro, HUKTO He MMeeT mpasa, u6o bor pomkex
VHAClIeZoBaTh BCIO 3eMJII0 U BCe, YTO HAXOAWTCA Ha Hel. I'pex Tomy,
KOTOPBIM BBIC/IyLIaB BBINIEU3JI0XKEHHOE, IIOCMeeT OTMEHUTh ITOT Bakyd.
IoxepTBOBaTesieM INpeAOCTaBJIEHO MHe, KasUl0, NPUIOKHUBLIIEMY K CeMy
Ieyarh HWXe, Ha3HAYUTh BaKy(HOe YyCJIOBHeE, a IIOTOMY OIpEeZAeIUTh: 4TO
[54] moxoz aToro Bakyda paszequTh Ha 20 YacTel, U3 KOUX 2 YaCTH BbIIaBaTh
MYTaBaJLIMIO OHOTO BaKy(da, Ha3HAaYeHHOMY KasueM; UMaMy KakJ0Hi MedyeTH
BBIIaBaThb 110 2 YaCTU M OCTAJIbHBIE 4 YACTH yHOTPEO/IATh HAa OCBELIEHUE U
HOZICTUIKY MedeTell mopoBHy. Eciii o3HaueHHBIH Baky(] He OyzeT Hy¥aaTbCs
B PEMOHTE, TO OCTAJIbHbIE, CKA3aHHbIE BbILIE YaCTH, BbIJABATH OEZHBIM
MycyipMaHaM. Bce mosxkeprBoBaHHBIe BbIIIe BaKy(hHbIE JIABKH, IT0 TOKA3aHUIO
ITOMMEHOBAHHOTO BBIIIE JOBEPEHHOTO U JIMLI, MOIb3YIOLIUXCA JOBEPUEM U3
KUTeJel 03HAaUeHHON Maxa/UlM, COCTaBJIAIOT MeHee OFHOU TpeTbed 4acTu
OCTaIOIEerocs B pyKax NIOMMEHOBAHHOTO BbIllle BaKy(o3saBelaTeis.

Kak 6bUIO 0OCTOATENTBCTBO JAHHOTO Ziea, TAK U IMCAHO, C TEM, YTOOBI
OHO B CJyyae Hafi0OHOCTH CJIYKWJIO OBl Ipes LIApUATOM /[0Ka3aTeJbCTBOM
U paspACHWIO Obl mpouuioe. JJOKYMEHT 3TOT COCTaBl€H B IPUCYCTBUU
CBeYIOIMX W CIpaBeJIUBBIX JuI,. [IpmnoxeHa medars kasusa Myxammes,
Myxuraun Xogxa Xakum Xogxa Mman Kaseikananosa. Huke cero mucano
JOPYTMM IIOYEPKOM HMKecaefylouiee: 3aKUpZxaH AXyHKaHOB MHOIO
Ha3HAa4YeH MYTaBa/UIMEM Ha OCHOBAaHUU TOTO, YTO Ha3HAUYeHUE MYyTaBaJLIH
Baii6a6or0 mmpesocTaBaeHo MPaBo «MAHb-JISAXY/Ib-BeJsAsA», T.€. Ka3uio. [ledaTs
kasus Cubsapckoit yactu Miman Asusisip Xomxa Nian Adran XomxuHa. Pagom
C €ero IeyaTblo CJIeyIOT ellje 2 IledaTH, OfHa U3 HUX Mydtusa Mcaxomxu A3U3iap
Xomxa Kasuesa, a gpyrasg — Amiama A6aypacyias Myun (?) Mup Amyposa.

Ilepesen [signature]
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[60]
Hypnau O61ero Ipucyrcrsus Coip-/lapprHckoro O61acTHOTO ITpaBIeHUs
30 fIuBapsa 1893 roga

Cnymanu: 1). Ilpomenue capra Cu63apckoit wactu rop. TamkeHnra
Cagpixmpxana Yera AxyHmkaHOBa OT 3-ro Mas 1890 roza, mojgaHHoe T.
TypkecranckoMy reHepayi-rybepHATOPY U IPEMPOBOXK/EHHOE B KAHI[ETAPUIO
Ero BbICOKOIIPEBOCXOAUTENBCTBA HA  pacHnopsskeHne TI. BoeHHoro
['yoepHaTopa o6sacTH, KOMM OH KajayeTci O IpucBoeHMH Cu6G3apcKuM
KasueM Myxutaunom Xomked I@paB  MyTaBalus HaJ, HMMYIIECTBOM,
COCTOAIUM U3 6-TH JIaBOK, 3aBEIAHHbIX B BaKy( ABYM Me€UYETAM, HOKOHHBIM
ero aaneit Baiiba6a TypabGaeBbM, MyTaBaIMeM KOTOPOTO JOJKEH ObITH
OH, JKaJIOOWIMK, KaK OIMKaNIIMA POACTBEHHUK 3aBelIaTeIsd; M0JIb30BaAHUN
JI0XOZIAMH, TT0Jy4aeMbIMU C HA3BAaHHOTO BaKyda B CyMMe 120 py0. B TOf U O
HeBO3Bpare 110 py0., B3ATBIX y HETO HA3BAaHHBIM Ka3WeM 3aMMO0OpasHO. 2)
[IpenpoBoxzaenHoe Kawunenspun TypkecTaHCKOro reHepas-ryGepHaTopa
npoureHue, npoxusarouieir B Cu6sapckoit yactu rop. TalmkeHTa capTsHKA
Maiipam bu6u TypabaeBoii ot 7-ro Urons 1891 roza, B K0oeM OHA 3asIBJISAET, YTO
nociie cMepTH ee otia — baiit6aba Typybaesa, fecATh JIeT TOMY Ha3azi, 0CTaIoCh
IIECTh JIABOK, 110 Py0. ZieHer M Ha 300 pyO0. ABMIKUMOTO M HEJBIIKHMOIO
MMYLIECTBA, KOTOPbIE JIOJDKHBI IIEPETH B ee pacnopsxeHue, Kax [JI. 60 00.]
IpAMOY HACJEJHUIBI, HO HACJEACTBO 3TO OHA He IIOJIy4YHIa, BCJIEACTBHE
COCTaBJIEHHOrO KasueM MyxeTnuHOM XOzKeil BbIMBIIUIEHHOTO BakKy(HOro
JIOKyMEHTA Ha TO BpeMs, KOIa OTel, ee ObLI IPU CMePTH, 0e3 MaMATH U He
B 3[paBOM paccyzke. B oATBepxAEHUN 9TOr0 00CTOATENbCTBA, KAT00IHLA
yKasaJia IITh YeJI0BEK CBUETEIeH 1 3asBUJIA, YTO MOMKET IIPECTABUTH MHOTO
JPYTHX, €CJIH TO TIOHAZ00UTCS.

W3 mnpejcraBJeHHOTO HAa3BaHHbIM Ka3WeM OODBSCHEHHS BHUAHO, YTO
nokoiHelil bait 6aba TypabaeB ele IpU KU3HU CBOei B 1881 I. OZapHI B
Baky(d aByx meuereil lllapaduii-o6us u Xomaxa Axpapa Bamu, Haxopdmuxcs B
Cub63apckoit yactu rop. TamkeHnTa B Maxaute Maxcuzys, 6-Tb JIaBOK, O YeM U
ObLI COCTABJIEH JOKYMEHT, COIVIACHO KOTOPOMY OH U PaCIIOPSIKAICH JOX0AaMH,
YTO MOTYT NOATBEPAUTH 3aMHTEPECOBaHHbIE B TOM JMua. I[IpuHeceHue xe
Ha Hero xano0bl CafbIKIKaHOM AXYH/KAHOBBIM OOBSCHSET BPaXKAeOHbIM
OTHOILIEHUEM €TO0 32 CZETaHHOE II0CTAaHOBIEHHE O B3bICKAHUY PaCTPaYeHHBIX
uM 6oJiee 1000 py0. MasoIeTHEro Opara ero B GbITHOCTh OIIEKYHOM Hajfi HUM.

B mpoBeZ€HHOM II0 3TOMY Ziesly I03HaHUU kanoomumk CafplkmxaH Ycra
AxyHmKaHOB IIOKasasl, 4YTO IIOKOHHBIA gsaxa ero bait6aba Typabaes 3a
HECKOJIBKO /IHEeH ZI0 CMepTU 00BbABWII €My, B IPUCYTCTBUU /IBYX CBH/ETENEH,
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4YTO OH HaMepeH I0KepPTBOBaTh B BaKy( BbINIeCKa3aHHbIe 1IecTh [61] J1aBOK,
MyTaBaJHeM KOTOPOrO IIpeAliojaraeT HasHauuTh ero, CafpIkmxaHa, U OH
BIIOJIHE YBEPEH, YTO AAZAA PACIOPAAUICA C MMYLIeCTBOM, KaK IIpeJIIoaara.
Jlenpru B cymme 110 pyo0., o tpebGoBanuio Kasus, 6pu1M faHbl IpU pasaese
HMMEeHHs, OCTaBIIET0Cs IT0CIe CMEPTH OTLa ero, YcTa AXyH/KaHOBa, KOTOPBIX
A0 CHX IOp He MOJy4m1 00parHO. 3a pasgjes e HacCJAeACTBA, OCTABIIErocs
nocjae CMepPTH OTIHAa HPOCUTeNsd, O3HAUYEHHBIH Kasui IOJydusa AecATYIo
YacTh.

Ilo yupexzenun Bakyda U3 UMYIECTBa AAAM MPOCUTES MepBoe BpeMs
ObLI MyTaBalieM IUIEMAHHHK >KEPTBOBaTeJfA 3aKUp, KOTOPbIH 3amyraua
cueTa, PacTpaTUJI JeHbI'U U 32 HECKOJIBKO JIET JOXOZO0B C BaKyda He IoIyJal.
IIo cmepTu 3akupa, COITIACHO NpPOCKOe 00LlecTBa, KasueM He HasHAaJasICs
MyTaBalui, a JOXOABI COOMPATHNCh M pacHpesessiCh UM Yepe3 OZHOTO
13 MUP3.

B Oxrsi6pe Mmecsiie 1890 roja MyTaBaJveM Ha3BaHHOTO BaKyga ObLI
HasHayeH kasueM Maxcym Xan Atayula ADIyMOB, KOTOpPBHIM 6bLIa
npezbABIeHa MOMOIIHUKY HavanpHuKa rop. mraOc-kanuraHy JIbIKOMIMHY,
IPOM3BOAMBIIEMY AO3HAaHUE, KONMA JOKyMEHTa Baky(-Hame, HamucaHHas
Ha MepCUZCKOM fA3bIKe U 3aCBHJeTebCTBOBaHHas KasueM. M3 xomuum aToi
YCMOTpEHO, YTO HasBaHHbIE LIECTb JIABOK ObLIM 3aBElLaHbl B BaKyd ABYM
meuersm lapaduii-6uit u Xomka Axpapa Banu, HO 0 TOM, KTO fl0/DKEH GBITH
HasHaueH MyTaBaJLIMEeM B JJOKyMeHTe [6100] 9TOM 3aBeljaresieM HUYETO HE
ckasaHo. IIpu atom xanobunk CazplkpkaH Ycra AXYH/PKAHOB 3asBIUIL, YTO
KOIIVSA 3Ta C ITOATMHHBIM JJIOKyMEHTOM He BepHa.

JOIIPOIIEHHBIE: myraBanuii, umambl U Cy¢puH, COCTOAMIMAE IIpU
Ha3BaHHBIX MeyeTsX, 3aMHTepeCcOBaHHbIe B JOX0AAX, IOTyJaeMbIX ¢ Baky(a,
yupexgenHoro baii6a6a TypabaeBbIM, INOKAasaid, 4TO JOXOAbI C HETO
MOJTy4aloTCs U PaCcXOAYIOTCA MPaBUIBHO, YTO BCE PACIIOPSKEHUAMU Kasus 110
9KCIUIOATAllMM BaKy(HBIX 0XOI0B OHU JOBOJIBHBI U HUKAKUX NPeTeH3Ui He
HMEIOT.

Jl1 MpoBepKM NpeTeH3UH KaJoOLIMKa OTHOCUTENBHO 110 pyO. mTadc-
KanuraHoM JIBIKOIIMHBIM OBLI HasHa4eH CPOK /i IpeACTaBJIeHUd
Al0Ka3aTeJbCTB B MPUCOBEHUH KasueM 110 py0., HO OH B CPOK He SBWJICH, a
IIpUBeJI Ha ApYyroil JeHb ABYX CBHUJeTeJel, TOKa3aBIINX, YTO Ka3Wil, fecATh
JIeT TOMY Hasaf, IT0CJIe pa3fesia HaclIeACTBa, OCTAaBLIErocs 0 CMePTH OTLa
ATO0IMKA, OTYYUJT IeHbIY, HO CKOJIBKO MMEHHO U 3a YTO He 3HAIOT.

Ilo mnpomenutro Maitpam bubu TypabaeBol, NPeNpPOBOXKIEHHOMY
HavanbHuky rop. TaurkeHTa g1a pasbsACHEHUH, IOCIEJHUNA C BO3BpallleHUEM
HePEeMNHCKH, JOHEC, YTO TAKOBOE €CThb IIOBTOPEHHE KAT00bI €€ JJOBEPEHHOTO
Opara (mBoropognoro) CapplkmxaHa Ycra AXyH/[KaHOBA, KOTOPBIH, He
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UMesl ycrexa B /IOMOTaTeIbCTBAX CBOUX, OTHOCHUTENBHO HA3HAYEHUS €ro
MyTaBa/UIMeM Baky(a, yupexaenHoro baitbaba TypabaeBbiM, 0ueBUHO, [62]
npuberaer Temnepb K YJIOBKE, BBICTAB/ISAA B JIUIE JOBEPEHHON CeCTpPbI CBOEH
Maiipam Bu6u TypabaeBoil HOBYIO NpeTEHJIEHTKY K IIOXXEPTBOBAHHOMY B
Baky( UMYILIECTBY.

CIIPABKA: 1) M3 pgesna ObIBIIETO BpPEMEHHO I103€MeJbHO-IIOZATHOTO
orzenenns npu Ceip-/lappMHCKOM 061aCTHOM IpaBieHHH 1877 roga 3a No
172, B KOEM UMeeTCs IO/ TMHHBIN BaKy(HBIH ZOKyMeHTe (Baky(d-Hame) OT 25
Jexa6ps 1881 roza wiu 1882 I., B IepeBo/ie MOATUHHOIO JOKYMEHTA C/ieslaHa
nepeBosuuKoM CbIp-/lapbUHCKOTO 00JIACTHOrO IIpaBJ€HMs, THUTYIAPHBIM
COBETHUKOM AH/IJapOBBIM, OTOBOPKA, YTO TOYHO OIIPE/IeIUTh I'0fl, COCTABJIEHHS
JIOKyMEHTa HEBO3MOMKHO II0 HepasOOpYMBOCTH MOCIeAHEeH mudpbl roza
IPOTHB KOTOPOrO HbIHE 3afABJ€H CIIOp O IOJJIOTe, YCMaTPUBAETCH: a)
3aBemjanHoe baiiba6a TypaOaeBsiM B Baky(] Mmeuereil xomka Axpap Bamu
u IMlapa¢d Gust MMyLIECTBO COCTOMT M3 IIECTH JIABOK B PA3HBIX KBapTaax
Asuarckoii yactu rop. TanikeHTa;

0) sasBieHue HapogHoMy cyabe Cumb3apckoil wacrtu rop. TamkeHta o
HOXepTBOBaHUM TypyOaeBbIM YIOMAHYTOrO MMYIECTBA B BaKy(] c/eJaHo 4
Mas 1881 roga, Kak CKa3saHO B CAMOM JOKYMEHTe U He CaMHUM >KepTBOBaTeIeM
TypaGaeBbiM, a 1O 00/N€3HU IIOCIEAHETO, JPYTUM JIMLIOM, WMEHHO
3axkupzxaHoM XaKMM)KaHOBBIM, KOTOPBIM BCJieJ, 3a 9TUM pacHopsKeHHeM
czesaH 611 MyTaBaIveM, OyzTo Ob1 1o oBepuio TypabaeBa, JAHHOMY ITPH IBYX
cBugeressax. CoBeplueHMe e caMOro JOKYMeHTa (BaKyd-HaMe) I0CIe0BaI0
25 /lekaOps 1882 roza, T.€. CIyCTs o, ¥ CEMb MeCALEB I10CTIE 3asBIEHHA.

[620b.] B) Ha mokymeHTe uMerotcs mevaru: Kasus Myxutanx Xompxu 1286
r. (1869 r.) kasuss CubGsapckoit yactu Mman Asusnsp Xomxu 1300 r. (1883
r.), mydrus Hca Xomxu Asasmap Xomxu Kasuesa 1300 r. (1883 r.) u arrama
Abpypacyna Mysuta Mup Amyposa 1282 T. (1865 1.).

2) B ypmase OOmero mnpucyrcrBusa O6sacTHOro IpasieHUs (IO
[03eMeIbHO-TI0ZIJaTHOMY OTZieIeHuI0) oT 9 Mrond 1888 r. ckazaHO: «IpUHUMAas
BO BHMMaHHUe, YTO IpejcTaBjeHHbId 1 Hrona 1887 rogma myraBaauem
3akupmpKaHoM AxXyH/pKaHOBBIM OmIbl Baky(OHBIM JOKYMEHT COCTaBJseT
€00010 MMOZTMHHYIO BaKy(-HaMe, HECOZIEPKAINYIO B cebe HUKAKUX yKasaHHUH
Ha ee He/leHiCTBUTENBbHOCTD U, CJIe/[0BATENIbHO, HEOTIPEe/IeIAIONIYI0 OCHOBAHMS
OTHECEHHIO €e K YHC/y SIBHO IOZIOKEHHBIX WM yTpaTuBLIMX cuiy, OOmee
npucyrctBue CpIp-JJapbHHCKOr0 00JACTHOrO IpABJI€HHUA IOCTAHOBUIIO:
BaKy(HBIM JOKYMEHT Ha MMYIECTBO, IPUHAaZJeKallee MeuyeTaM KBapTaaa
Maxcu-/lys B rop. TamkeHTe HpU3HATh NOAJIEKAMUM HCCIEZOBAHUIO B
YCTaHOBJIEHHOM [l 3TOTO TOpAAKe W, C ITOU IIeJbl0, IPENPOBOAUTDH €ro,
BMecTe C Zie710M 3a N° 172 B [103eMeJIbHO-IIOZIaTHYI0 KOMUCCHUIO TalllkeHTCKOro
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ye3za, JUis Ilepeziaduu TOMY U3 KOMHCCapOB, Ha KOTOPOTo OyzieT BIIOCIECTBUU
BO3JIOXKEHHO HcciesoBaHue Bakydos rop. TamkeHnra». Tak Kak 03eMeNIbHO-
[OZilaTHAsi KOMHCCHA IPOM3BOAM/IA  IT03EMEJIbHO-IIOAATHbIE  paGoThI
uckounTenbHo B TalikeHTCKOM yesze, HO He B camoM rop. TaukeHre, a
10 OKOHYaHUH PaboT B 9TOM ye3Je, IlepeBefieHa B MUHyBIIeM [63] 1892 r. B
CamapkaH/[CKy0 061aCTh, TO IpHBeZieHHOE Bhllre JKypHaIbHOe onpesiesieHre
0CTaJI0Ch HEMCIIOJHEHHBIM, a TAKMM 00pa3oM U Baky(-HaMe, yIIOMSIHYThIA B
3TOM OIIpE/ieIEHUH, OCTAJICS HEUCCIE0BAHHBIM.

3) B Oxtabpe 1892 r. xanoOmuk CazgplkmxaH Ycra AXyHZKaHOB, B
NoATBepkJeHue TOJJI0KHOTO CoCTaBleHUs KasueM MyxerauHoM Xogxei
Baky(pa-HaMe, TpeACTaBWI B 00JACTHOe IIPaBJIE€HUA JiBa KasHUICKUX
JOKYMEHTa, [0 KouM gdzaa ero baitbaba TypabaeB mpuoGpesn Tpu JIaBKH,
3Havalyecs B BaKyQ-Hame.

ITo npegpasiennn HauanbHukoMm rop. TaurkeHTa Baky(-Hame, COIJIACHO
npezanucanus O6racTHoOro npasaeHus ot 14-ro Hosa6ps 1892 r. 3a Ne 877/10383,
Kasuo MyxetauHy Xomke U xano0wuky Cazplkmpkany Ycra AXyHRKaHOBY,
00a IpU3HAJIU €r0 3a TOT CaMblId, B IOJIONHOM COCTaBJIEHUU KOTOPOTO
o6BuHseTCA Kasuil. [Ipu aTOM KaymoOIUMK £06ABWI, YTO €CJIU OBl A €ro
3aBellaJ O3HAYEHHbIE JIABKU B BaKy(], TO He OCTaBUJI Obl €My JOKYMEHTOB Ha
IPaBO BJIZIeHUA TAKOBBIMH, a MPHUJIOKHUI Obl UMEEMBIE Y HETO /JOKYMEHTBI
K Baky(-HaMe WM e OOBACHWI Obl B HEM, YTO €CJM Ha 3aBellaHHbIE
JIABKHM POSBIIIYTCSA KaKHe-TH00 JOKyMEHThbI, BACUXH, TO UX He IPU3HABATh
JIeCTBUTETHHBIMH.

4) U3 ponecenus Hauyanpauka rop. Tamkenra ot 8 fuBaps cero roza sa
Ne 86, Bugno, uro Bait6aba TypaGaes ymep, 10 MMOKa3aHUIO 3HABLIMX €rO0, B
HeproJ, BpEMEHH C 10 AeKaops 1882 1o 7 mapra 1883 T.

[630b.] 3AKOH: 209 u 229 cr. ITosox. 06 ynp. Typk. kpas u 362 cT. YI0K. 0
Haxkas. Yros. u ucnp.

Ioamucar: u.z. Jlen10nponusBoAnuTe I [signature]

ITPUKA3AJIU: Vimes B BUZY: 1) uTo xanobuwuna Typabaesa kaTeropudecku
3agBJAET B IpoLIeHNH cBoeM oT 7 MioH# 1891 roza, 4To BaKy(pHBIN JOKYMEHT,
COCTaBJIEHHBIH y Kasusa MyxurauHa XofKM Ha MMYLIECTBO €€ OTLA, eCTbh
BBIMBILIUIEHHBII U YTO OTEL] €€, BO BpeMs COBEpPIIEHUA JOKYMeHTa, ObUI Ha
CMEpPTHOM Ofipe He B CBOEIl IaMATU U He B 3/[paBOM yMe, B IOATBEPKIEHUN
KaKOBOTO 0OCTOSITEIbCTBA OHA yKAa3bIBAET 5-Th YEJOBEK CBHUJETENEH U IpU
TOM 3asiBJISIET, YTO €CJIHU IOHAJ00UTCS, MOXKET NPEJNCTABUTH MHOTO JIPYTHX
CBUJIETENEN;
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2) 4TO 3KaJ00UMK AXYH/pKaH, KaK Ha JI0Ka3aTeIbCTBO IIOZI0Ta YKasbiBaeT
Ha IIpejiCTaBJeHHbIe UM JJOKyMEeHThI Ha HEKOTOPbIe U3 JTaBOK, KOU 3aYKCIeHBI
B Baky;

3) YTO BpeMs 3asBJI€HHA O MOXEPTBOBAHHU He COBIAJAeT C BpeMeHeM
CoBepIIeHHs CaMOro BaKy(PHOTO JOKyMeHTa;

4) 4TO IIPUIOKEHUe [ledaTeTel Ha yIIOMAHYTOM ZOKyMEHTE B CBOIO O4ePEeZb
IPOM3BeJIEHEI, 110 BUAUMOMY, B pasHOe BpeMs;

5) 4TO IOAIIUCH WUIM IedaTd 3aKupzKaHa XaKUM/pKaHOBa Ha JOKyMeHTe
BOBCe He MMeeTCA M, TAKUM 00pas3oM, (hakT moxeprBoBaHuA TypabaeBbIM
YIIOMAHYTOI'O UMYLIECTBA B BaKy( JePKUTCSA HA OFHOM JIUIIb Y/I0CTOBEPEHUH
ObiBuiero HapozgHoro cyapu Cu6sapckoit yactu Myxutsuna Xomxu, Ha
He3aKOHHBIE JIeHCTBUS €r0 W NpebABIEHbI KaT00bl; NPUIOKEHHE JKe K
JOKYMEHTY “‘cBoeil [64] medaTn” JApYrMM HAapOZAHBIM CyAbeH yKe IOCIe
COBeplIeHHs He MOKeT OBITh IPUHATO BO BHUMaHHe, O0ljee MpUCYTCTBUE
OOGs1acTHOrO IpaB/leHUs IOJIaraeT HeOOXOAMMBIM B BHJAX BbIACHEHUA
HCTHHBI, IPOU3BECTH 110 ceMy Aesy (popMasbHOe CJeJCTBHE.

Yro kacaercs 110 py0., OTBICKMBAEMBIX JKAIOOIIMKOM AXYH/KAHOBBIM
¢ ObIBLIEr0 HApoAHOTO cyabu MyxutauHa XO[KH, TO [€JI0 3TO IOJJIEKHT
BE€JIEHUI0 HapOJHOTO CyAa Ha OCHOBAaHUM 209 CT. Ilonox. 06 ympas. Typk.
Kpas, TaK KaK IPOCUTE/Ib, B IIPOIIEHUH CBOEM, 3aABJIAET, YTO AaJ 9TU JIeHbIU
3aMMO00OPAa3HO; BBICTABIEHHbIE e UM CBUJETeNH 3asSBH/IM, YTO JEHbTH 3TH
OBIIM JaHBI lecATh JIET TOMY Ha3ajl, HO Ha KaKOH IpeMeT — UM HEM3BECTHO.

ONPEJNEJIVJIN: 1). Ilo o6BuHeHuro HapozgHoro cyzsu Cub3apckoit
gactu rop. Tamkenra Myxutauna Xomxu Kaspr KansanoBa B ciayxeGHOM
HozyIore, T.e. B IIPECTYILUIEHUH, NIPEAYCMOTPEHHOM 362 cT. Ynox. o Hakas,,
IpousBecTH (opMasbHOE CJIeACTBUE 4Ype3 IMOMOIIHMKA MUPOBOTO CYABU
rop. TamkeHTa, KOTOpOMY IlepeaTh BCIO IO CEMY JieJTy IIEPEINUCKY, a paBHO
U 7ieJI0 OBIBIIETO IO03eMeJIbHO-IIOAATHOTO OTAeneHH: 3a N° 172; 2) 00BABUTD
CazibIK/pKaHYAXYH/DKAHOBY, YTO 110 Py0. OH JIO/DKEH UCKATh C YIIOMAHYTOTO B
HpejpIAyLeM TyHKTe Ty3eMIia, ObIBIIEro HApOAHOTo cyAbu MyxutauHa XogsKH,
B IOJJIexaleM HapogHoM cyze. JKypHan npeacTaBUTh Ha yTBEpXKAEHHE T.
Boennoro I'ybepHaropa, a 3aTeM IPeNpoBOAUTH Ha IpocMOTp T. O6acTHOrO
IpOKypopa.

IMoamucasn: 3a momouHuKa ry0. A. XsieGHHUKOB

Yiensr: A. WiibuHCKUH U. . .. (?)

BepHo: [signature]
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[65]

Hypnan Ne 44

Cormamasice ¢ MHeHHeM I. OGiactHoOro mpokypopa OOGiee IpUCYTCTBUE
OIpeziesIsieT: AesIo o 00BuHeHuUIO ObiBuIero Cub3apckoro kasus MyxuTanHa
Xomxu Kasel KansgHoBa B mpecTyIuIeHUH, IPEAYCMOTPEHHOM 362 CT. YIO0X.
0 HaK. jaJbHeHIIMM IPOU3BOACTBOM NPEKPATUTh 3a HCTeYEeHHEM JaBHOCTH
Ha OCHOBaHMH 2 II. 7 cT. BcemmnocTtuseiimero Manudgecra 15 mas 1883 roza,
npezcraBuB sxanoOmukam CazgplkmxaHy AxyHmpxaHoBy u Maiipam bubu
Typap6aeBoii ocnapuBaTh /efCTBUTEJBHOCTh 3aBewaHud...(?) baiibaba
TypabaeBa B mogiekaiieM HapOZHOM CYZe.

HypHaun nepezats Ha yTBepxzeHue r. Boennoro I'yGepHartopa u coo0muTh
Ha rpocmortp r. O6actaoro IIpokypopa.

Iozpmucan momMomHuK rybepHaropa [signature] v wieHsl [signature].



APPENDIX IV

A Qdadi’s Ruling on a Defamation Case

TsGARUz, f. 1-164, op. 1, d. 23, 1l. 26—260b.
35.5 X 22 CIm.
35-16 lines, 34.5 x 15.5 cm.

On 3 Jumadi al-Thani 1307/19 January [1890] I, the gadi of the Zangi Ata, Jinas,
Falad, and Maydan Tal volost's, on the basis of order no. 5043 issued by the
military governor of Syr-Darya Province, worthy of respect, with regard to the
petition [submitted by Muhammad] $adiq Jan Akhund Jan-aghli, which says
that Muhammad Muhyi al-Din Khwaja Ishan, gadi of the Sibzar district of
Tashkent, extorted go rubles that belong to him, I had to question [the par-
ties], ascertain the truth and issue a decision. Therefore, I ordered to summon
the aforementioned parties up to three times. The petitioner Sadiq Jan and
‘Uthman Khwaja ‘Inayat Khwaja-ughli, the attorney of the aforementioned
Ishan Qadi according to Islamic law appeared at my court. I had them confront
one another. I asked Sadiq Jan to file the claim of go rubles against Muhammad
Muhyi al-Din Khwaja Ishan Qadi. Muhammad Sadiq answered [by asking] to
confront the same Ishan Qadi, otherwise he does not accept his attorney and
that he does not file his claim. I explained to him the rule of Islamic law, and
I told him that he should proceed with his claim before an attorney, whoever
he is, since, by appointing an attorney, Ishan Qadi acted according to Islamic
law. He did not accept the rule of Islamic law, he showed contempt, did not
file his claim, and left. Finally, according to the order of the aforementioned
[governor], worthy of respect, in accordance with the procedures of Islamic
law I ruled to dismiss the case. Accordingly, on the basis of a fourth summons,
the two parties confronted each other at the chancery of Tashkent District[, i.e.
the court of appeals]. When I questioned Sadiq Jan with regard to his petition
concerning the go rubles, he explained orally his plea to the court of appeals.
He said that his claim involves the aforementioned gadr who extorted from
him go rubles. This money belongs to him, and the gadr took it illegally. [So]
he requested that his money be recovered and returned to him. When I ques-
tioned attorney ‘Uthman Khwaja, he declared that Sadiq Jan submitted an
appeal against his client Ishan Qadi illegally and without evidence; according
to the procedures of Islamic law, the claim he lodged is not sound, so, given
that he did not produce any proof, he should be punished; his claim is based
on calumny and falsehood. I questioned Sadiq Jan whether he could produce
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any proof or evidence with regard to the claim of go rubles against the gadr. He
declared that his proof is that the aforementioned Ishan Qadi had acknowl-
edged his claim of go rubles at the presence of the Tashkent gadis’ assembly,
that is, Sharif Khwaja Ishan, ‘Abdallah Jan Qadi, and Tara Khan Tara Qadi, but
that he had no proof or testimony. I asked him if there was written evidence of
the acknowledgment that the gadi had made before the judicial assembly and,
if so, to produce it for his own benefit. Sadiq Jan replied that, at present, he has
no written evidence issued by the judicial assembly that he could produce for
his own benefit. Therefore, I explained to $adiq Jan the [juristic] opinions [that
are quoted] at the margin [of this document]. I told him that, acting against
a gadr of Islam with no evidence or proof is, according to the procedures of
Islamic law, forbidden and disrespectful, and [such a claim] should be ruled not
to be heard. For this reason, it was commanded, recorded, and made in accor-
dance with the court of appeals that the written evidence of the Tashkent judi-
cial assembly, wherever it may be, be brought to the court of appeals. I, the gadr
Ishan Khwaja, affixed my seal. I, the aforementioned attorney, ‘Uthman Khwaja,
signed. Because the aforementioned Sadiq Jan is illiterate, Khwaja Khan Qadi
Khwaja-tighli signed upon his request.

On the second day of the month of Pisces, that is, 26 Jumadi al-Thani 1307,
upon order [of the Russian authorities], I summoned the aforementioned
Muhammad Sadiq and the aforementioned attorney ‘Uthman Khwaja and
I made them confront each other in the court of appeals. I questioned the
claimant, Sadiq, as to whether he had the written evidence of the acknowl-
edgment of Muhammad Muhyi al-Din Khwaja Ishan Qadi issued by the gadis’
assembly in Tashkent and whether he had any evidence, and, if so, asked that
he produce it. Muhammad Sadiq showed a judgment issued by the Tashkent
gadis’ assembly. I scrutinized the judgment from top to bottom, but there was
no mention of the acknowledgment made by the Ishan Qadi to the benefit
of Sadiq with regard to the go rubles. Instead, he [Sadiq] was not permitted
to act as guardian of the wealth and the property of his brother who had
reached puberty, the 19-year-old Hasan Jan. This was the judgment issued by
the gadis’ assembly. Later, the aforementioned Sadiq explained to the gadis’
assembly that he had petitioned [the authorities and declared that] the money
belonged to him and not to the gadi of the Sibzar district. The gadis’ assem-
bly replied that, without an order [issued by the competent authority], the
request would not be accepted. This is written at the end of the judgment.
For this reason, because Muhammad Sadiq did not produce at the aforemen-
tioned court of appeals any evidence or proof to the claim for go rubles, the
[juristic] opinions reported in the margin should be followed; [accordingly,] I
ruled that the claim against Ishan Qadi should not be heard. Because the claim



A QADI’S RULING ON A DEFAMATION CASE 349

against a gadi of Islam in office was groundless and itself a vexation, [it was
ruled that] the aforementioned Muhammad Sadiq has no claim against the
aforementioned Ishan Qadi with regard to the 9o rubles, that the dispute was
resolved, and [that the ruling] was conclusive because [the claim] was without
proof and warrant. The aforementioned ‘Uthman Khwaja ‘Inayat Khwaja-tghli
signed as he expressed his satisfaction [with the ruling]. Sayyid ‘Aziz Khwaja
signed, as Muhammad Sadiq was dissatisfied [with the ruling]. Khwaja Khan
Qadi Ishan-ughli signed, as he witnessed the event. Diya’ al-Din Khwaja ‘Isa
Khwaja-tghli signed, as he witnessed the event. I, the gadi of the Zangi Ata,
Janas, Fulad, and Maydan Tal, Ishan Khwaja, signed and affixed my seal.

Seal: Ishan Khwaja Qadi b. Mahmiid Khwaja Ishan Qadi ‘Alawi, 1300/1882-83,
circular, 4 cm.

Juristic Quotations

1. “If he [the claimant] cannot provide evidence, he is forbidden to submit
an appeal,” Tahtawi.!

“Simply to claim means nothing,” Nisab al-riwayat.?

“By simply claiming, the truth will not be proved,” Fusul-i Tmadr.3
“Simply to claim is not right according to shari'a,” Kafi.*

“Nobody has the right to submit an unsupported appeal,” Dhakhira.?
“The claimant is forbidden to submit an [unsupported] appeal,” Fatawa.b

LI A i

“Adjudications differ according to the different persons, the circum-
stances, and the times,” Khadimiya.”

8. “Itis transmitted from al-Tabiyin that it is obligatory for the gadi to exam-
ine the conditions of the people and act accordingly. Once Abu Yasuf
reflected on this statement after he was appointed to the office of judge
and faced the calamity of people’s affairs.” Tahtawi.

1 Ahmad b. Muhammad b. Isma‘il al-Tahtawi from Cairo (d. 1816). He was the author of a com-
mentary (hashiyat) on al-Haskaft’s Durr al-Mukhtar.

2 Unidentified work.

3 See Chapter 2 fn. 62.

4 The author of this work is Hakim al-Shahid Muhammad b. Muhammad b. Ahmad
b. ‘Abdallah al-Marwazi (d. 945). It comprises an abbreviated version of the Zahir al-riwaya
by Muhammad al-Shaybani (749-805). See GAL SI:174 (182).

5 See Chapter 5 fn. 45.

6 Unidentified work.

7 Unidentified work.
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9.  “The claimant has no right to anything unless he supports his claim with

testimony,” Muhit,8 Dhakhira, Ziyadat,® Kaft.

10. “If one makes a claim against a knowledgeable or honorable person

r

[before a gadi] and fails to produce evidence, he should be punished so
that he stops such slanderous accusations,” Mukhtasar-i Shafi.1°
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FIGURE 24 TSGARUz, f.1-164, op. 1, d. 23, L. 26.
COURTESY OF THE CENTRAL STATE ARCHIVE

OF UZBEKISTAN

8 See Chapter 5 fn. 44.
9 Unidentified work.
10  Unidentified work.
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FIGURE 25 TSGARU, f. 1-164, op. 1, d. 23, . 260b.
COURTESY OF THE CENTRAL STATE ARCHIVE OF UZBEKISTAN



Glossary of Islamic Terms

‘adalat
‘adat
aflam
‘amal
amin
amlak
agsagqal

aradi

‘ard

ark
bayyina
bayt al-mal
batil

bay
bazyaft

bt

da‘'wa

daf*
dargah
dhimma
diyat
diwan
fasid
Sfatwa
Sfura‘al-figh

gaz

gudhar
guwah
hadr
hakim
hawd
hawilt
hukm

justice

custom, customary law

senior jurist

practice

trustee

state land under taxation

notable, headman of a village or a rural community (lit.,
white-beard)

land

complaint filed with a Muslim royal court (lit., petition)
citadel, royal court

witness testimony

treasury

null

notable

fallow farmland

notable, judge presiding over a tribunal for nomads apply-
ing customary law

claim

counterclaim

royal court

obligation, liability

blood money (compensation for manslaughter), = khiun
chancellery

void

legal opinion

texts of substantive law (lit., the branches of jurisprudence)
unit of measurement for textiles and land. It varied consid-
erably from region to region (between 60 centimeters and
one meter)

quarter of a town

witness

manslaughter

governor

reservoir

courtyard property

ruling
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ibra’
‘idda
igrar
@iz
jarahat
kafil
kharaj
khalis [adam]
khassa
khazina
khidhmatana
khun
khusumat
mahalla
mahdar-i sharT
mahr
mahram
ma‘lama
mamlaka
mamlitk
marad al-mawt
masala
masmit‘
matrika
mawdi‘
mazar
mazalim
milk

milk-i ghayr-i hurr

milk-i hurr
muddat
mudda‘a ‘alayh
mulazim
mugqirr
murafaa
musha“
mushtarak
mushtari
mutawallt

nafaqa

353

relinquishment of obligation, waiver, cessation of claim
post-divorce waiting period
acknowledgment, admission

valid

injury

guarantor

tax on produce (conventionally, one-fifth of the harvest)
impartial actor

crown land

treasury

fee paid to royal court attendants and trustees
blood money (compensation for manslaughter)
dispute, contention, legal disagreement
neighborhood

protocol of claim

dowry

trustee

juristic attribute

state land

estate

deathbed illness

legal case

admissable

estate

rural settlement

shrine

court of appeals

property (consisting of produce or land)
taxable property

tax-exempt property

plaintiff

respondent, defendant

attendant

one who acknowledges

hearing, trial

jointly owned ancestral undivided property
shared

purchaser

administrator of a waqf

post-divorce financial support



354

nawkar
pish-kash
gadr

qgadr kalan
gasam
qat

qgisas
qishlag
rishwat
saghir/saghira
sahm
sahih
sawgand
shahid
shufa
sifill
sukniya
sulh
tahqiq
tankhwah
tartka
tartiq
tazkiya
tila

‘udul
‘ushr
uskiina
wakil
waqf
warith
wast
wathiga
yarghu
yasawul
yasawulbashi
yir

zamin

GLOSSARY OF ISLAMIC TERMS

guard, retainer

gift

judge

chief judge

oath

resolution of a dispute

legal relatiation

village

bribery

underage child (masc./fem.)

share

sound, justified

oath

witness

right of preemption

copy of a ruling given to parties to a dispute
improvement

amicable settlement

inquiry, investigation

grant of a rent, tax-faming grant
inherited estate

gift

test establishing one’s credibility (as of a witness)
gold coin

professional witnesses employed during notarization
tithe (one-tenth of the land’s produce)
improvement

proxy

charitable endowment (pl., awgaf)
heir

guardian for underage children

deed

punishment

attendant, trustee

chamberlain

land

land



Archival Files Consulted

Tashkent

TsGARUz, {. 1-1 [Kantseliariia Turkestanskogo General-Gubernatora], op. 2, d.
1023: O naznachenii pensii byvshemu Katta-Kurganskomu narodnomu sud'i
Mulla-Akhmetu Mulla Adinaevu, 19.12.1908.

TsGARUz, f. 11, op. 11, d. 326: 0b uchrezhdenii komissii dlia obsuzhdeniia voprosa
ob ustroistve dukhovnogo upravleniia musul'man i organizatsii vakufitykh
uchrezhdenii turkestanskogo kraia, 1884-5.

TsGARUz, f. 1-1, op. 12, d. 44: Po khodataistvu vakufnogo ustanovleniia Medrese
Padshcha Iskander Kukhna v gor. Star. Margelane o prieme v kaznu pri-
nadlezhashchego im uchastka naselennoi vakufnoi zemli ploshchad'iu v
1541 desiatin i voobshche o prave vakufnykh uchrezdenii otchuzhdat’ pri-
nadlezhashchie im nedvizhnie imushchestva i o prave vladel’tsev voobshche
na otkaz ot prinadlezhashchikh im zemel’ posle proizvodstva pozemelno
podatnykh rabot, 1900-1.

TsGARUZz, f. 11, op. 12, d. 430: Po prosheniiu Gafurbaia Magdalinova ob upraz-
dnenii uchrezhdennogo ego ottsom vakufa Magdali-Supiv g. Osh, 1903—4.

TsGARUZz, f. 1-1, op. 12, d. goo: Po prosheniiu doverennogo tuzemtsa Mulla Mir-
Umara Khodzhi Mir-Salimova, Mikhaila Ivanovicha Raikova khodataistvui-
ushchego o nepriznanii vakufom dvukh uchastkov zemli, 1906.

TsGARUz, f. 11, op. 14, d. 28: O vakufiykh i mil’kovykh zemliakh, nakhodiash-
chikhsia v Zeravshanskom okruge o poriadke raskhodovaniia postupaiush-
chikh s étikh zemel’ dokhodov, 1869—70.

TsGARUZz, £. 1-1, op. 16, d. 66: Zhurnaly zasedanii Tashkentskoi organisatsionnoi
komissii 1868 g.

TsGARUz, f. 1-1, op. 22, d. 3: S dokladom komissii po peresmotru i izmeneniiu pro-
ekta “Polozheniia ob upravleniiv semirechenskoi obl. i syr-dar’inskoi 0bl.,” 1870.

TsGARUZz, {. 1-1, op. 25, d. 107: Protokoly zasedaniia komissii uchrezhdennoi pri-
kazom po Turkestanskomu kraiu ot 5 ifunia 1904 za no. 147 po rassmotreniiu
voprosov, kasaiushchikhsia postonovki vakufnogo dela v Turkestanskom krae,
1904.

TsGARUz, f. 1-1, op. 27, d. 68: Ob ustroistve sudebnoi chastiv Turkestanskom krae
i ob'iasnitel'naia zapiska o gornom upravlenii v Turkestanskom krae, 1881.

TsGARUz, f. 1-2 [Diplomaticheskii chinovnik pri Turkestanskom General
Gubernatore] op. 1 d. 314: Nil S. Lykoshin, Zapiska Amu-Dar’inskogo otdela
Polkovnika Lykoshina o sovremennom sostoianii Khivinskogo khanstva, 1912.
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TsGARUZz, {. 1-17, [Syr-Dar’inskoe oblastnoe pravlenie] op.1, d. 2059: O naznache-
nii Kantselarskogo Sluzhitelia Perovskogo Uezdnogo Upravleniia neimeiush-
chogo china Seita Akbergen o nepravil'nykh deistviiakh nar. sud. eva [sic]
slovesnim perevodchikom Perovskogo Uezdnogo Upravleniia, 1911.

TsGARUz, f. 1117, op. 1, d. 2850: Ob opredelenii na Gosudarstvennuiu sluzhbu
Mirza Radzhaba Abdudzhabarova, 1909.

TsGARUZz, f. 1-17, op. 1, d. 4784: O khodataistvakh advokatov po delam, razbyrae-
mym po shariatu, 1886.

TsGARUz, f. 117, op. 1, d. 4784: O nepravilnykh deistviiakh nar. sud.
Mukhiddinkhodzha, 1891.

TsGARUz, f. 1-17, op. 1, d. 4887: Po obvineniiu Kaziia Sibzarskoi chasti goroda
Tashkenta Mukhitdina khodzhi Tashkenstkim sartom Sadykdzhanom Usta
Akhundzhanovym v prisvoenii prav mutavaliia nad vakufitym imushchestvom
Turabaevoi, 1892.

TsGARUz, f. 1-17, op. 1, d. 5387: Po obvineniiu kaziia Sibzarsoi chasti
Mukhiddinkhodzhi, 1894.

TsGARUz, f. 117, op. 1, d. 5775: Po obvineniiu kaziia Sibzarsoi chasti
Mukhiddinkhodzhi, 1896.

TsGARUz, f. 117, op. 1, d. 6226: Po obvineniiu kazia Sibzarskoi chasti
Mukhiddinkhodzhi i muftiia Sultan lunusmukhammedova po 362 st., 1897.
TsGARUz, f. 1-17, op. 1, d. 6366: Po obvineniiu kaziia Sibzarskoi chasti

Mukhiddinkhodzhi o nepravil'nykh deistviiakh, 1898.

TsGARUz, f. 1-17, op. 1, d. 6367: Po obvineniiu kaziia Sibzarskoi chasti
Mukhiddinkhodzhi o nezakonnykh deistviiakh, 1898.

TsGARUZz, f. 117, op. 1, d. 6468: Po obvineniiu Mukhitdina Khodzhi po 354 i 352
st., 1898.

TsGARUz, f. 117, op. 1, d. 6469: Po obvineniiu byv. nar. sud. Sibzarskoi chasti
Mukhiddinkhodzhi po sluzhbe, n.d.

TsGARUZz, f. 117, op. 1, d. 30291/23: Po voprosu o tom imeiut li silu iuridischeskogo
mezhevaniia raboty byvsh. pozemel’no-podatnoi komissii i mogut li byt’ pre-
meniaemy i k nim vse ukazaniia mezhevykh zakonov, n.d.

TsGARUz, f. 1-17, op. 1, d. 31916: Spiski vakufov nakhodiashchikhsia v cherte goro-
dov, 1888.

TsGARUz, f.1-17, op. 1, d. 32587: Po proizvedennomu komissarom 5-go pozemel'no-
podatnago uchastka izsledovaniiu dokumentov i imushchestva, otnosiash-
chikhsia k vakufu medresse “Issa-Khodzha Kazy-Keliana,” 1892.

TsGARUz, f. 117, op. 1, d. 32597: Vakuf mecheti kvartala Kar-Iagdy, v g. Tashkente
s vakufnym dokumentom mecheti kvartala Kar lagdy, predstavlennym
mutavaliem Khamra Khodzha Tiura Khodzhinovym, 1887-8.
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TsGARUz, £. 1-17, op. 1, d. 32607: Vakuf dvukh mechetei kvartala Makhsiduz v g.
Tashkente. S vakufitymi dokumentami dvukh mechetei kvartala Makhsiduz,
predostavlennym mutavaliem Zakirdzhanom Akhundzhanovym, 1887-88.

TsGARUz, f. 117, op. 1, d. 32663: Vakufiye dokumenty medresse nakhodiash-
chikhsiav gor. Tashkente, n.d.

TsGARUz, f. 1-17, op. 1, d. 35430: Posluzhnoi spisok pis'mennogo perevodchika pri
Upravlenii Nachal'nika goroda Tashkenta, china Shakirdzhana Ishaeva, 1901.

TsGARUz, f. 1118 [ Samarkandskoe Oblastnoe Pravlenie], op.1,d.139:N. Mordvinov,
Zapiska k proektu o sudebnoi reforme v Turkestanskom krae, 1891.

TsGARUZz, f. 1-19 [ Ferganskoe Oblastnoe Pravlenie], op. 1, d. 3498: untitled.

TsGARUz, f. 1-19, op. 1, d. 33346: Po vozbuzhdennomu upravliaiushchei
Turkestanskoiu Kazennoiu Palatoiu voprosu kakoe naznachenie dolzhny
poluchit’ te vakufnye imushchestva, za kotorymi vakufnoe pravo ne budet
priznano, 1893.

TsGARUz, 1-21 [Upravlenie Nachalnika Dzhizakskogo Uezda, Samarkandskoi
Oblasti], op. 1, d. 56: O spore iz-za zemli mezhdu rodami Dzhalair i Turk,
1888.

TsGARUz, f. 1-21, op. 1, d. 59: Ob iznasilovanii tuzemki Tuganai Suiarkulovoi,
1888.

TsGARUz, f. 1-21, op. 1, d. 75: O nezakonnykh deistviiakh Narodnogo sud'’i no. 2
aula Ata-Kurganskoivolosti Aktana Utenova, 1889.

TsGARUZz, f. 1-21, op. 1, d. 108: Po zhalobam zhitelei lamskoivolosti o zloupotreble-
niiakh sud’i Mulla Khudai Nazara Sarybaeva toi zhe volosti, 1890—2.

TsGARUz, f. 1-21, 0p. 1, d. 113: Po zhalobam zhitelei Narkustskoi volosti o vziatoch-
nichestve narodnogo sud’i Bogdanskoi volosti, 189o.

TsGARUz, f. 1-21, op. 1, d. 114: O vziatochnichestve narodnogo sud’i Magometa
Turkebaeva Fistalitausskoi volosti, 1891—93.

TsGARUz, f. 1-21, op. 1, d. 144: Postanovlenie Samarkandskogo oblastnogo prav-
leniia po obvineniiu narodonogo sudi v nepravilnom sostavlenii resheniia
s’ezda narodnykh sudei, 1891.

TsGARUz, f. 1-21, op. 1, d. 202: O vziatochnichestve narodnogo sud’i no. 1 aula
Kizil-Kumskoi volosti Turganbeva, 1892.

TsGARUZz, f. 1-21, op. 1, d. 475: [Materialy o Tuia-Tartarskoi volosti].

TsGARUZz, f. 1-21, 0p. 1, d. 634. Po razboru spora o zemle mezhdu zhiteliami kish-
laka Balgali, Iamskoi volosti, i zhiteliami Dzhalairskogo obshchestva toi zhe
volosti, 1904.

TsGARUZz, f. 1-21, op. 1, d. 752: Po zhalobe kirgizki ob ubiistve ee rebenka, 1911.

TsGARUz, f. 1-36 [Upravlenie Nachal'nika goroda Tashkenta], op. 1, d. 434: O
reshenii del mezhdu kirgizami podlezhashchikh sudu biev.
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TsGARUZz, f. 1-36, op. 1, d. 452: Po prosheniiu kaziev g. Tashkenta ob ostavlenii pri
nikh Agliamov i Muftiev na prezhnem osnovanit, 1868.

TsGARUz, f. 1- 36, op. 1, d. 454: untitled.

TsGARUZz, f. 1-36, op. 1, d. 725: O smerti Sibzarskogo kaziia i o nazhachenii na ego
mesto drugogo litsa, 1870.

TsGARUZz, £. 1-36, op. 1, d. 883: Proshenie zhitelei i svidetel’stva ob izbranii mest-
nykh dolzhnostnykh lits, 1873—4.

TsGARUz, f. 1-36, op. 1, d. 2049: Opis’ vakufov, medrese, mechetei, mazarov i o
dokhodakh s nikh, n.d.

TsGARUZz, f. 1-36, op. 1, d. 2170: Kniga na zapisku reshenii kaziia Bish-agachskoi
chasti gor. Tashkenta s 29 Aprelia 1882 goda.

TsGARUz, f. 1-36, op. 1, d. 2273: Po povodu predstavleniia rivaiata Voennomu
Gubernatoru i Tainomu Sovetniku Girsu ob izmenenii poriadka torgovogo
sbora i 0 naznachenii vzamen ego zakiatnogo sbora, 1883.

TsGARUZz, f. 1-36, op. 1, d. 2396: Spiski mull, medrese, prikaz po gorodu, spiski,
prosheniia i perepiska o vybore i utverzhdenii muftiev, agliamov, mutavalliev v
g- Tashkente, 1884.

TsGARUz, £.1-36, op. 1, d. 2976: Perepiska s Syr-Dar’inskim oblastnym pravleniem
o dostavlenii dokumentov vsekh vakufov g. Tashkenta v Syr-Dar’inskoe oblast-
noe pravlenie, 1888.

TsGARUz, f. 1-36, op. 1, d. 3367: O prichislenii Sibzarskogo narodnogo sud’i
Mukhitdina Khodzhi k otvetstvennosti za upushcheniia po vedeniiu
opekunskikh del, 1887-93.

TsGARUz, f. 1-36, op. 1, d. 3494: Ukaz Pravitel’stvennogo Senata i perepiska o
rag’iasnenii prav gorodskikh sudei na sovershenii dokumentov gorozhan na
zemliu, nakhodiashchuiusia v Tashkentskom uezde, 1893.

TsGARUZz, f. 1-36, op. 1, d. 3587: Spisok vakufov, raporta, perepiska i vneseniia v
komitet blagotvoritelnogo obshchestva s zemel’ vakufa Nazarbiia i o drugikh
vakufakh, 1895.

TsGARUz, f. 1-36, op. 1, d. 3708: Skhema i opis’ vakufitykh zemel’ Kukeldash.

TsGARUZz, f. 1-36, op. 1, d. 3881: Reestry razbiraemykh del narodnymi sud’iami,
proshenie o nedovol’stve resheniiami narodnykh sudei, 1898.

TsGARUz, f. 1-36, op. 1, d. 4364: O vakufakh dvukh mechetei, sostoiashchikh v
makhaliakh Makhsi-Duz Sibzarskoi chasti, 1907.

TsGARUZz, f. 1-36, op. 1, d. 6083: untitled.

TsGARUz, f. 1-36, op. 1, d. 6009: Proekt uprazdneniia narodnykh sudov v
Turkestanskom krae, 1914.

TsGARUz, 1-36, op. 1, d. 6487: S perepiskoi po vakufnym delam o naznachenii
mutavalliev, ob iz’iatii uchastkov zemli, 1914.
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TsGARUz, 1-36, op. 1, d. 6864: S perepiskoi, kasaiushcheisia vakufov, prosheniia
na nepravilnye resheniia sudei ob iz'iatii vladenii, o naznachenii novykh
mutavalliev i t.p. perepiska, 1915.

TsGARUz, f. 1125 [Kantseliaria Khana Khivinskogo], op. 1, d. 29: O narush-
enii nekotorogo punkta torgovogo i mirnogo dogovora Rossii s Khivoi
khivinskikh sanovnikami, ob ugone i krazhakh skota, o plennykh turkmen,
1883—85.

TsGARUz, f. 1-125, op. 1, d. 81: Perepiska ob arenduemykh uchastkah zemli khivin-
sko i russko poddannymi, 1900—2.

TsGARUz, f. 1-125, op. 1, d. 190: Perepiska o rassledovanii brachnykh del (neuplata
kalyma, uvoz chuzhikh zhen i t.p.) mezhdu khivinsko i russko poddannymi,
1904—5.

TsGARUz, f. 1-125, op. 1, d. 486: Kaziiskie dokumenty, 1811-1919.

TsGARUz, f. 1-125, op. 1, d. 495: Obraztsy “fatva” shariatskikh reshenii, [rivoiaty|.

TsGARUz, f. 1-125, op. 1, d. 498: Zaiavlenie naseleniia na imia iasaul-bashi,
1909—18.

TsGARUz, {. 1-125, op. 1, d. 579: Instruktsiia kazy i raisu m. Astana Khiv. Khanst.
poslannaia vizirem, 1910.

TsGARUz, f. 1-125, op. 2, d. 14: Iarlik khivinskogo khana Seiid-Mukhammad-
Bakhadur-khana o naznachenii Shakh Murada, syna Sarykulia, na dolzhnost’
biia v kazakhskom plemeni, 1279/1862.

TsGARUz, £. 1-125, op. 2, d. 633: Vyzov esaul boshi v rezidentsiiu khana khivinsk-
ogo otvetchikov po denezhnomu, dvizhimomu i nedvizhimomu imushchestvu,
1328/1910.

TsGARUz, f. 1-126 [Upravlenie Kushbegi émira bukharskogo), op. 1, d. 6: Iarliki
bukharskogo émira Abd al-Akhada o naznachenii na dolzhnosti kazi, raisov,
khakimov v vilaiety Bukharskogo khanstva, 1884-1910.

TsGARUz, 1-126, op. 1, d. 11: Khodataistva mirshabov pered émirom o naznachenii
dzharib-bashiv vilaiety Bukharskogo khanstva, n.d.

TsGARUz, f. 1126, op. 1, d. 20: Khodataistva bukharskikh chinovnikov pered
émirom o naznachenii aksakalov i aminov v vilaiety { tumany Bukharskogo
khantsva, n.d.

TsGARUz, 1-126, op. 1, d. 22: Khodataistva bukharskikh chinovnikov pered émirom
o naznachenii aksakalov i aminov v vilaiety i tumany Bukharskogo khantsva, n.d.

TsGARUz, f. 1126, op. 1, d. 667: Ariza kazi koshbegi o postuplenii deneg za arendu
vakufitykh zemel’v Bukharskom khanstve, n.d.

TsGARUZz, f. 1-126, op. 1, d. 689: Otchet kazi o postuplenii deneg za sdachu v
arendu vakufnoi zemli dakhiaki-amma. Raspiski kazi o poluchenii deneg s
arendatorov vakufnykh zemel, n.d.
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TsGARUz, f. 1-126, op. 1, d. 746: Ariza kazi i raisov émiru o deiatel'nosti amlakda-
rov po sboru pozemel'noi podati khissat al-kharadzh v khanstve, n.d.

TsGARUz, f. 1-126, op. 1, d. 754: Ariza bukharskikh chinovnikov koshbegi o vypol-
nenii ego ukazaniia po zapresheniiu vzyskaniia khizmatana i farsakh-puli
vyshe ustanovlennoi normy, 1827-1909.

TsGARUZz, f. 1-126, op. 1, d. 759: Ariza bukharskikh chinovnikov émiru o zhalo-
bakh na amlakdarov i drugikh chinovnikov na nezakonnye deistviia, n.d.

TsGARUZz, f. 1-126, op. 1, d. 940: Mubarakname émirov Nasrully, Muzaffara i Abd
al-Akhada o razbore konfliktov po vakfu, 1812—1904.

TsGARUZz, £. 1-126, op. 1, d. 967: Ariza bukharskikh chinovnikov koshbegi o vzys-
kanii s bukharskikh poddannykh gosudarstvennykh dolgov, 1883-1916.

TsGARUz, f. 1126, op. 1, d. 1003: Ariza bukharskikh chinovnikov koshbegi po
gemel'nym voprosam, n.d.

TsGARUZz, f. 1-126, op. 1, d. 1729: Makhzar i rivaiat, zaverennye v kantseliarii kazi,
n.d.

TsGARUz, f. 1-126, op. 1, d. 1761: Ariza kazi émiru o razbore del 0b oskorblenii
i izbienii v prisutstvii pribyvshego iz rikaba makhrama i vyplate emu khiz-
matane, n.d.

TsGARUz, f. 1-126, op. 1, d. 1762: Ariza kazi koshbegi o razbore del 0b izbienii i
oskorblenii v prisutstvii pribyvshego iz rikaba makhrama i vyplate emu khiz-
matane, 1879—-1895.

TsGARUz, f. 1-126, op. 1, d. 1765: Ariza kazi koshbegi o razbore del 0b izbienii i
oskorblenii v prisutstvii pribyvshego iz rikaba makhrama i vyplate emu khiz-
matane, n.d.

TsGARUz, f. 1-126, op. 1, d. 1796: Ariza kazi émiru ob ustanovlenii blagonadezh-
nosti lits, vystupaiushchikh na sudebnykh zasedaniiakh v kachestve svidetelei,
n.d.

TsGARUZz, f. 1133 [ Prokuror Tashkentskoi sudebnoipalaty, 1899-1918], op. 1, d. 175:
O Dzhandzhal’skom narodnom sude Mulla Abduvali Abdulkasambaev po 216
st. ulozgheniia o nakazanii.

TsGARUz, f. 1-133, op. 1, d. 227: Po delu 0b obv. Kokan-Kishlakskogo narodnogo
sud’i Tailalbaeva i ego mirza Dzhalial-Bai-Ogli v prestuplenii predusmotren-
nom 362 st. ul. o nakazanii.

TsGARUz, f. 1-133, op. 1, d. 1020: Perepiska po protestam na prigovory i raz-
resheniia narodnykh sudov, 1910.

TsGARUz, f. 11133, op. 1, d. 1325: Po nabliudeniiu za delom o narodnom sude
Butitane Narumbetove, 1913.

TsGARUZz, f. 1133, op. 1, d. 1546: Po 0bv. narodnogo sud’i osedlogo naseleniia Toi-
Tiubinsko i Osman-Atinskoi volosti, Tash. Uezda Mulla-Ali Magomed Khudai
Bergenova po 347, 348 i 362 st. ul. o nakazani, 1914.
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TsGARUZz, f. 1-133, op. 1, d. 1570: O protestakh na prigovory i resheniia narodnykh
sudov, 1914.

TsGARUz, f. 1134 [Prokuror Syr-Dar’inskogo oblastnogo suda], op. 1, d. 57:
Protesta na resheniia narodnykh sudei, 1891.

TsGARUZz, f. 1134, op. 1, d. 76: Protesta na resheniia narodnykh sudei, 1892.

TsGARUZz, f. 1134, op. 1, d. 91: Protesta na resheniia narodnykh sudei, 1893.

TsGARUZz, f. 1-134, op. 1, d. n10: Protesta na resheniia narodnykh sudei, 1894.

TsGARUz, f. 1-134, op. 1, d. 123: Protesta na resheniia narodnykh sudei, 1895.

TsGARUz, f. 1134, op. 1, d. 130: Protesta na resheniia narodnykh sudei, 1895.

TsGARUz, f. 1-134, op. 1, d. 152: Protesta na resheniia narodnykh sudei, 1897.

TsGARUz, f. 1-134, op. 1, d. 162: Protesta na resheniia narodnykh sudei, 1898.

TsGARUz, f. 1-134, op. 1, d. 180: Protesta na resheniia narodnykh sudei, 1899.

TsGARUz, f. 1164 [Tashkentskii Kazi-Kalian], op. 1, d. 1: Iarliki kokandskogo
khana o naznachenii v Tashkente kazi-kalana, alama i dr. dukhovnikh lits,
1822-61.

TsGARUz, f. 1164, op. 1, d. 3: Naznachenie generalom Cherniaevym 73 duk-
hovnykh lits na razlichnye dukhovnye dolzhnosti po khodataistvu kazi-kaliana
g. Tashkent, 1865.

TsGARUz, f. 1-164, op. 1, d. 5: Razlichnye gramoty, svidetel’stva Tashkentskogo
kazi-kaliana, poluchennye ot tsarskogo pravitel’stva, 1865—91.

TsGARUz, f. 1-164, op. 1, d. 6: Lichnye dokumenty kazi Mukhitdina o kupli-
prodazhe i prava sobstvennosti, 1882—92.

TsGARUz, f. 1164, op. 1, d. 7: Lichnye dokumenty kazi Mukhitdina (prekrashche-
nie iskovykh del-ibro), 1873-1911.

TsGARUz, £. 1164, op. 1, d. 13: Makhzar i rivoiiat (nachalo sudebnogo deloproiz-
vodstva i stat’i shariata), 1822—92.

TsGARUZz, f. 1-164, op. 1, d. 23: Resheniia Tashkentskogo kaziia, 1864—1912.

TsGARUz, {. 1164, op. 1, d. 39: Zaiavlenie Tura-Khana Tura voennomu general-
gubernatoru o naznachenii ego mutavalliem po prinadlezhashchemu pravu
po rodu Khodzha-Akhrar, 1888.

TsGARUZz, f. 1-164, op. 1, d. 50: Dokumenty o vybore éllikbashi, 1871-1906.

TsGARUz, f. 1-164, op. 2, d. 2a: Biografiia Tashkentskogo uchenogo Seid
Mukhammed Khakim Khodzha (Otets Kaziia Mukhitdina), n.d.

TsGARUz, f. 1-318 [Tovarish prokuror Tashkentskogo okruzhnogo sudal, op. 1,
d. 44: Perepiska po zhalobam na reshenie nar. sudov, 1912.

TsGARUZz, £. 1-318, op. 1, d. 45: Po prosheniiam ob oprotestovanii reshenii narod-
nykh sudei, 1913.

TsGARUz, £. 1-318, op. 1, d. 46: Po prosheniiam ob oprotestovanii reshenii narod-
nykh sudei, 1915.

TsGARUz, £. 1-318, op. 1, d. 67: Po prosheniiam ob oprotestovanii reshenii narod-
nykh sudei, 1916.
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TsGARUz, f. 1-318, op. 1, d. 68: O perepiske po prosheniiam ob otmene reshenii
narodnykh sudei, 1914.

TsGARUz, f. 1-318, op. 1, d. 72: O perepiske po prosheniiam ob otmene reshenii
narodnykh sudei, 1915.

TsGARUZz, £. 1-318, op. 1, d. 76: Po prosheniiam ob oprotestovanii reshenii narod-
nykh sudei, 1913.

TsGARUZz, f. 1-318, op. 1, d. 78: Nariad po prosheniiam ob oprotestovanii reshenii
narodnykh sudei, 1914.

TsGARUz, f. 1-318, op. 1, d. 84: Po obvineniiu narodnykh sudei Saibetova i
Balkhatiiarova, 1899.

TsGARUZz, f. 1-323 [Sobranie vakufiykh dokumentov], op. 1, d. 26: Askar Bt Inag
madrasaning waqftyast, Bukhara 1818.

TsGARUZz, f. 1-323, op. 1, d. 34: Waqfiya-yi madrasa-yi Sayyid Amin Bay, Bukhara
1864.

TsGARUZz, f. 1-323, op. 1, d. 667: Waqfitya-yi Nazakat Pacha, Bukhara 1915.

TsGARUz, f. 1-323, op. 2, d. 81: Saidumukhamat Alikan svoim vysochaishchim
ukazom naznachaet [text missing| Kazy-Kalanom g. Tashkenta, 1238/1822—23.

TsGARUZz, f. 1-323, op. 2, d. 87: Abdul Muzaffar Said Mukhamod Khudaerkhon
Bakhodur svoim vysochaishchim ukazom o naznachenii kazy kalanom
Tashkentskoi oblasti Said Makmuda Khodzha, 1263/1847.

TsGARUz, f. 1-323, op. 2, d. 88: Said Amir Mukhamad Khudoer Bakhodir-khon
svoim vysochaishim ukazom naznachaet éshona Makhmud Khodzha nezavi-
simim Kazy Kalanom Tashkentskoi oblasti, 1270/1853-54.

TsGARUz, f. 1-323, op. 2, d. 89: Said Mukhammad Malla Khan vysochaishim
ukazom naznachaet Makhmud Khodzhu ishana Kazi-Kalanom g. Tashkenta,
1275/1858-59.

TsGARUz, f. 1-336 [Voennyi Gubernator i komanduiushchii voiskami
Turkestanskoi oblasti], op. 1, d. 14: Po raznym zhalobam Kirgiz i razbor po
étomu predmetu, n.d.

TsGARUZz, f. 1-365 [Kazii Sibzarskoi chasti gor. Tashkenta], op. 1, d. 74: Kniga na
zapisku reshenii kaziia Sibzarskoi chasti gor. Tashkenta 1899 goda.

TsGARUz, f. 1-365, op. 1, d. 85: Kniga reshenii kaziia Sibzarskoi chasti gor.
Tashkenta, 1910.

TsGARUz, f. 1-365, op. 1, d. 94: Narodnyi sud’ia Sibzarskoi chasti g. Tashkenta.
Dukhovnoe zaveshchanie Seid Gazykhana Fatkhullakhana, 1913—14.

TsGARUz, f. 1-717 [Sovet Turkestanskogo General-Gubernatora], op. 1, d. 6:
Zhurnaly Soveta Turkestanskogo General-Gubernatora, 1891.

TsGARUZ, f. R-2773 [Lichnyi fond M.Z. Massona], op. 1, d. no3: V.L. Viatkin, K
voprosam izucheniia Uzbekov v Srednei Azii XVI vek [sic]. Unpublished man-
uscript, 1932.
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TsGARUz, f. R-2678 [Lichnyi fond O.D. Chekhovich], op. 1, d. 12: luridischeskie
zakliucheniia, n.d.

TsGARUz, f. R-2678, op. 1, d. 60: Istoriia razvitiia aktov iuridicheskogo oform-
leniia feodal'nykh otnoshenii v Srednei Azii XII-XVI vv. Unpublished manu-
script, 1979

TsGARUz, R-2678, op. 1, d. 167: “Risola-i Khabibiia.” (Traktat o zemliakh desi-
atichnykh i kheradzhnykh). Perevod sochineniia Ibadellakha ibn Khodzha-
arifa al-Bukhary s persidskogo iazyka (rukopisi no. 4976 IV Uz). Chernovoi
avtograf. Prilozhenie: Faksimile rukopisi no. 4976, 1963.

TsGARUz, R-2678, op. 1, d. 379: Wpiski i perevody iz formuliarnika “Mukhtar al*-
Ikhtiiara” Ikhtiiara ibn Giiasuddina al Khusaini iz rukopisi no. A-933, n.d.

TsGARUz, R-2678, op. 1, d. 381: Wpiska iz raporta Kuna A. s perevodom spiska
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TsGARUz, f. R-2678, op. 2, d. 177: Kollektsiia aktov Andreeva M.S., n.d.

TsGARUz, f. R-2678, op. 2, d. 178: Kollektsiia aktov Andreeva M.S., n.d.

TsGARUz, R- 2678, op. 2, d. 244: Formuliarnik iuridicheskikh [sic] dokumentatsii
XX v. na tadzhikskom iazyke, arabskim shriftom [1910 g.]

TsGARUz, R-2678, op. 2, d. 251: Qarl Ahmad, Tarjuma-yi ahwal-i Qadi Kalanha-yi
darun-i Bukhara, 1940.

Khiva
1QM, no. 2053: larlik Allakuli khana o naznachenii kaziem goroda Vazira Mully

Kurully, 1833.
1QM, P-8, kp 3674, 1l. 33—-330b, n.d.
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ObAKh, f. 1-145, op. 1, d. 58, 1l. 1—20: Kollektsiiai fondi shaxsii Mullomuhammad
Sharif ibni Abduzalil [Mulla Muhammad ‘Azim Mulla Muhammad Sharif-
ughli]-qozii volosti Mahram.

Nukus
FBKOANRUZz, no. R-go: S.K. Kamalov, Khoziaistvo karakalpakov XIX v, notes
and documents, n.d.
Samarqgand
AMIKINUz, no. 828: M.S. Iusupov, Sud v Bukhare. Sudoustroistvo i sudoproiz-
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manuscript, 1941.
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