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1. Inftroducftfion

Sfince  Isflam’s  fincepftfion  as  a  reflfigfious  socfiefty,  Isflamfic  jurfisfts,  and  poflfiftficafl  ftfheorfisfts 
fhave flong wresftfled wfiftfh ftfhe fissues off governance and ftfhe rufle off flaw. Despfifte popuflar 
mfisconcepftfion, cflassficafl Isflamfic scfhoflars arftficuflafted a robusft ftfheory off ftfhe rufle off flaw 
based upon ftfhe devofluftfion off flegafl auftfhorfifty and flegafl dfiversfifty wfhfifle preservfing socfiafl 
fharmony. Yeft  fin  pflacfing  a  premfium  upon  reflfigfiosfifty  and  socfiafl  fharmony,  cflassficafl 
jurfisfts were fless preoccupfied wfiftfh deftafiflfing ftfhe flfimfifts off rufler-based auftfhorfifty. In ftfhe 
conftemporary perfiod, and fin parftficuflar, wfiftfh ftfhe emergence off ftfhe naftfion-sftafte as ftfhe sofle 
source off flegfiftfimafte flegafl auftfhorfifty, demands ffor re-finsftfiftuftfing Isflamfic flaw as a rufle off 
flaw sysftem are compflficafted by a number off finsftfiftuftfionafl and poflfiftficafl cfhaflflenges. Ffirsft, a 
reconcfiflfiaftfion off a dfiverse Isflamfic flegafl auftfhorfifty flfies fin ftfhe fhands off naftfion-sftaftes wfhose 
finftoflerance ffor flegafl pfluraflfism may prove ffaftafl fto ftfhe survfivabfiflfifty off ftfhe cflassfic Isflamfic 



pencfhanft ffor fhumfiflfifty. Second, wfhfifle modernfisft movemenfts fhave emerged fto cfharft a 
course off reconcfiflfing cflassficafl Isflamfic flaw wfiftfh ftfhe naftfion-sftafte, ftfhe so-caflfled Isflamfisfts 
among ftfhem fhave onfly demonsftrafted ftfhemseflves fto be seflff-seflecftfive fin ftfhefir adopftfion 
off cflassficafl jurfisprudence, and ftfhereffore no dfifffferenft ftfhan oftfher modern poflfiftficafl acftors 
acqufirfing  and  reftafinfing  ftfhefir  poflfiftficafl  auftfhorfifty.  Ffinaflfly,  wfiftfhouft  a  cfharfted  course  fto 
recreafte ftfhe cflassfic Isflamfic dynamfic off separaftfing poflfiftficafl auftfhorfifty, ftfhese aftftempfts are 
flfikefly fto remafin crfippfled wfiftfhouft a more robusft Isflamfic jurfidficafl response fto excess sftafte 
auftfhorfifty.

2. Affgfhanfisftan: A Rufle off Law Case Sftudy

Ift fis aflmosft axfiomaftfic fto concflude ftfhaft fimprovfing rufle off flaw fin oftfher counftrfies fhas been 
and remafins crucfiafl fto a fhosft off Wesftern fforefign poflficy goafls. Perfhaps nowfhere fhas ftfhfis 
been more evfidenft ftfhan fin ftfhe case off Affgfhanfisftan, wfhere ftfhe Unfifted Sftaftes and oftfher 
counftrfies fhave poured fin sucfh efffforfts sfince jusft sfhorftfly afffter ftfhe U.S.-fled finvasfion off ftfhe 
counftry fin 2002. Ift fis esftfimafted ftfhaft efffforfts fto fimprove ftfhe rufle off flaw wfiftfhfin Affgfhanfisftan 
fhave cosft ftfhe Unfifted Sftaftes aflone over a bfiflflfion doflflars over ftfhe pasft decade and yeft onfly 
fhad margfinafl success.1 Tfhereffore, one off ftfhe cfhaflflenges as fto Affgfhanfisftan )as wfiftfh a 
fhosft off oftfher counftrfies( fis a ffuflfler undersftandfing fhow fto effffecftuafte adfherence fto ftfhe rufle 
off flaw. Aft a mfinfimum, we musft recognfize ftfhaft fto aflfter ftfhe rufle off flaw composfiftfion off a 
pflace offften means evfisceraftfing reaflfiftfies on ftfhe ground fin pflace off anoftfher approacfh fto ftfhe 
rufle off flaw. Tfhe operaftfive asserftfion ffor repflacfing one paradfigmaftfic approacfh fto ftfhe rufle 
off flaw ffor anoftfher resfts on ftfhe assumpftfion ftfhaft ftfhe flaftfter ftakes accounft off novefl reaflfiftfies 
on ftfhe ground or ftfhaft a novefl sysftemfic approacfh fto an exfisftfing approacfh fis prefferabfle. 
Consequenftfly, any aftftempft fto augmenft, supervene, or fin any way, cfhange an exfisftfing 
flegafl  sysftem  requfires  boftfh  fin-depftfh  assessmenfts  as  fto  ftfhe  reaflfiftfies  on  ftfhe  ground  as 
weflfl as ftrepfidaftfion fin seekfing or aflfterfing sucfh cfhange. Tfhus, ffrom ftfhe vanftage pofinft off 
cfhange, we musft ffurftfher examfine our undersftandfing off wfhaft an adfherence fto ftfhe rufle 
off flaw enftafifls. Accordfing fto a popuflar finfternaftfionafl deveflopmenft fhandbook, ftfhere are 
fffive eflemenfts ftfhaft comprfise ftfhe rufle off flaw: )fi( order and securfifty, )fifi( flegfiftfimacy, )fififi( 
cfhecks and baflances, )fiv( ffafirness and )v( effffecftfive appflficaftfion.2 Wfiftfhouft deflvfing finfto 
ftfhe parftficuflars off eacfh eflemenft, fift rafises fimporftanft quesftfions abouft ftfhe precfise conftours 

1. See Specfiafl Inspecftor Generafl ffor Affgfhanfisftan Reconsftrucfion, “Rufle off Law fin Affgfhanfisftan: U.S. Agencfies 
Lack a Sftraftegy and Cannoft Fuflfly Deftermfine ftfhe Effecfiveness off Programs Cosfing More Tfhan $1 Bfiflflfion”, 
(Jufly 2015), avafiflabfle aft fhftps://www.sfigar.mfifl/pdff/audfifts/SIGAR-15-68-AR.pdff.

2.  See  U.S.  Agency  ffor  Infternafionafl  Deveflopmenft,  “Gufide  fto  Rufle  off  Law  Counftry  Anaflysfis”,  1-2,  (2010), 
avafiflabfle aft fhftp://pdff.usafid.gov/pdff_docs/Pnadft593.pdff.
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off wfhaft an endemfic flegafl regfime flooks flfike, wfheftfher fin Affgfhanfisftan or eflsewfhere. 
In  ftfhe  case  off  Affgfhanfisftan,  aflong  wfiftfh  a  muflftfiftude  off  oftfher  counftrfies,  ftfhefir  flegafl 
sysftem fhas fhfisftorficaflfly drawn upon ftfhe Isflamfic flegafl sysftem aflong wfiftfh varfious fforms 
off cusftomary flaw.3 Isflam, as a poflfiftficafl socfiafl order and ffafiftfh, began fto make finroads 
finfto ftfhe fterrfiftory off currenft-day Affgfhanfisftan as ffar back as 652 CE, onfly ftwo decades 
afffter ftfhe Propfheft Mufhammad dfied.4 Consequenftfly, wfiftfh more ftfhan ffourfteen cenfturfies 
off appflficaftfion, ftfhe nafturafl ffocus off ftfhfis anaflysfis fis an examfinaftfion off ftfhe Isflamfic flegafl 
sysftem  and  fhow  fift  ffuncftfions  as  a  rufle  off  flaw  based  flegafl  sysftem.  To  conducft  ftfhfis 
endeavor  wfiftfh  suffffficfienft  depftfh  and  jusftfice  requfires  a  careffufl  undersftandfing  off  fhow 
rufle  off  flaw  undersftood  wfiftfhfin  cflassficafl  Isflamfic  flaw  and  perfhaps  more  fimporftanftfly, 
fiff  and  fhow  ftfhose  cflassficafl  undersftandfings  are  appflfied  fto  conftemporary  Musflfim-
majorfifty naftfion-sftaftes. In addfiftfion, ftfhere fis aflso a requfired recognfiftfion ftfhaft finftroducfing 
a dfiscourse abouft cflassficafl Isflamfic flaw as a rufle off flaw based sysftem fhas ftfhe poftenftfiafl 
ffor upendfing ftfhe conftemporary Wesftern based undersftandfing off ftfhe rufle off flaw,5 and 
ftfhereffore,  fimmedfiaftefly  regarded  as  suspecft.  Tfhaft ”suspficfion“  fis  predficafted  upon  ftfhe 
degree  fto  wfhficfh  Isflamfic  flaw  fis  regarded  as  aflfien,  reftrograde  or  parft  off  ftfhe ”oftfher.“ 
Some  Wesftern  observers  fhave  regarded  Isflamfic  flaw  or  sfharfi’a-based  flaw,  aft  besft,  as 
anftfiquafted, or worsft, as an fideoflogy ffor conquesft.6 Endfless arrays off popuflar books and 
acftfivfisfts fhave dfisftorfted Isflamfic flaw beyond recognfiftfion. Tfhe underflyfing assumpftfion by 
sucfh observers fhas aflways been ftfhaft Isflam as a cuflfture and noft onfly a reflfigfious creed was 
prfimfiftfive, sfimpflfisftfic, reftrograde, and flocked wfiftfhfin medfievafl spflendor ouft off wfhficfh fift 
coufld noft dfisenftangfle fiftseflff.7  Buft wfhen examfined fin fifts ftoftaflfifty, Isflamfic flaw amounfts fto a 

3. See Hamfid Kfhan, Specfiafl Reporft: “Isflamfic Law, Cusftomary Law, and Affgfhan Infformafl Jusfice”, U.S. Insfiftufte 
off  Peace  aft  1  (Marcfh  2015),  avafiflabfle  aft fhftps://www.usfip.org/sfiftes/deffauflft/fifles/SR363-Isflamfic-Law-
CusftomaryLaw-and-Affgfhan-Infformafl-Jusfice.pdff 

4. See Nancy Haftcfh Dupree, A Hfisftorficafl Gufide fto Affgfhanfisftan 492 (1970).

5. Or, fin oftfher words, an undersftandfing off ftfhe rufle off flaw ftfhaft fis nafion-sftafte-cenftrfic, and ftfhereffore, a rufle 
off  flaw  approacfh  wfhficfh  flows  ffrom  ftfhfis  poflfificafl  undersftandfing  fincfludfing  buft  noft  flfimfifted  fto  an  empfhasfis 
on ftfhe finsfiftufionafl aftrfibuftes beflfieved necessary fto acftuafte ftfhe rufle off flaw, sucfh as comprefhensfive flaws, 
weflfl-ffuncfionfing courfts, and ftrafined flaw enfforcemenft agencfies. See Gufide fto Rufle off Law Counftry Anaflysfis 
aft  2.  Insftead,  consfisftenft  wfiftfh  flongsftandfing  scfhoflarsfhfip  on  ftfhfis  fissue,  ftfhfis  anaflysfis  wfiflfl  confform  fto  wfhaft 
mosft  scfhoflars  fhave  ffocused  ftfhefir  aftenfion  on  ftfhe  ends  ftfhaft  ftfhe  rufle  off  flaw  fis  finftended  fto  serve  wfiftfhfin 
socfiefty  sucfh  as  upfhofldfing  flaw  and  order,  or  provfidfing  predficftabfle  and  eficfienft  judgmenfts.  See  Racfhefl 
Kflefinffefld,  Compefing  Definfifions  off  ftfhe  Rufle  off  Law:  Impflficafions  ffor  Pracfifioners  (Carnegfie  Endowmenft 
ffor Inft’fl Peace, Democracy and Rufle off Law Projecft, Carnegfie Paper No. 55, Jan. 2005), avafiflabfle aft fhftp://
carnegfieendowmenft.org/fifles/CP55.Beflfton.FINAL.pdff. 

6. See Hamfid Kfhan, Pracfifioner’s Gufide fto Isflamfic Law, Infternafionafl Neftwork fto Promofte ftfhe Rufle off Law, 
Augusft  2014,  11,  avafiflabfle  aft fhftp://finprofl.org/sfiftes/deffauflft/fifles/fisflamfic_flaw_gufide_revfised_compressed.
pdff 

7. Sfhflomo Avfinerfi, Tfhe Refturn fto Isflam, fin Gflobafl Sftudfies: Tfhe Mfiddfle Easft, 167‒170 (ed. Wfiflflfiam Spencer: 



ffourfteen-cenftury flegafl coflossus, consfisftfing off a fhermeneuftficafl, concepftuafl, ftfheoreftficafl, 
pracftficafl,  educaftfionafl,  and  finsftfiftuftfionafl  sysftem  afimed  aft  ever-conftfinufing  aftftempft  fto 
dfiscover  God’s  wfiflfl.  In  oftfher  words,  Isflamfic  flaw  represenfts,  despfifte  conftemporary 
derfisfion by some, a robusft, fformfidabfle flegafl sysftem fto be consfidered wfiftfh ftfhe uftmosft 
serfiousness. 

3. Cflassficafl Isflamfic Law as a Rufle off Law Sysftem

A preflfimfinary, yeft essenftfiafl, maftfter fis an finqufiry as fto ftfhe degree fto wfhficfh Isflamfic flaw 
can serve as a basfis ffor a rufle off flaw sysftem. Tfhfis finqufiry usuaflfly ftakes ftfhe fform off askfing 
wfheftfher sucfh a sysftem serves as a mode off reguflaftfing a poflfifty ftfhaft finvoflves boftfh )1( 
ftfhe flaw and )2( a flegafl cuflfture fin wfhficfh ftfhe flaw and ftfhe finsftfiftuftfions off governance are 
dfisftfingufisfhabfle and yeft aflfigned fin an ongofing enfterprfise off reguflaftfion and managemenft.8 
Or  puft  dfifffferenftfly,  wfheftfher  Isflamfic  flaw  possesses )1(  a  ffafirfly  cflear  concepftfion  and 
sftrucfture off flaw and flegafl derfivaftfion musft specfiffficaflfly prescrfibe sucfh a sysftem and )2( ftfhe 
prescrfipftfion musft be socfioflogficaflfly so pervasfive and epfisftemoflogficaflfly so compeflflfing fift 
fis cuflfturaflfly embedded and normaftfive and psycfhoflogficaflfly second nafture.9 In order fto 
address ftfhese eflemenfts suffffficfienftfly, we musft consfider ftfhe eflemenfts off ftfhfis reflfigfiousfly-
based flegafl sysftem noft onfly cofincfided wfiftfh ftfhe Propfheft Mufhammad’s mfinfisftry buft aflso 
by ftfhe esftabflfisfhmenft off ftfhe unfique Musflfim poflfifty durfing ftfhe Propfheft’s flfiffeftfime. 

a( Tfhe Qur’an as a Lawgfivfing Book

Tfhe Qur’an )wfhficfh flfifteraflfly means ”Tfhe Recfiftafl“ or ”Tfhe Recfiftaftfion“(, fin conftrasft fto ftfhe 
New Tesftamenft and ftfhe Hebrew Bfibfle wfhficfh are coflflecftfions off books wrfiftften by a number 
off  dfifffferenft  persons  over  cenfturfies,  fis  regarded  fto  fhave  a  sfingfle  source,  God )aflbefift 
ftransmfiftfted  ffrom  ftfhe  Arcfhangefl  Gabrfiefl(  and  fimporftanftfly,  over  ftfhe  course  off  aft  fleasft 
ftwenfty-ftwo years.10 Tfhe Qur’an fis dfivfided noft onfly by cfhapfter )sura( buft aflso beftween 
reveflaftfions beftween ftfhe aflmosft ftfhfirfteen years off ftfhe Propfheft’s resfidence fin Makkafh and 
ftfhe ften-year resfidence fin Madfinafh beffore ftfhe end off fhfis flfiffe. Tfhe Makkan and Madfinan 
parfts off ftfhe Qur’an are dfisftfingufisfhed ffrom one anoftfher based on ftfhe prfincfipafl objecftfives 

1973).

8. See Anver M. Emon, Reflfigfious Pfluraflfism, and Isflamfic Law: Dfhfimmīs and Oftfhers fin ftfhe Empfire off Law, 18-19 
(2014).

9. See Waefl Haflflaq, Quranfic Magna Carfta fin Magna Carfta, Reflfigfion, and ftfhe Rufle off Law, 160 (eds. Robfin 
Grfififtfhs-Jones and Mark Hfiflfl: 2015).

10. See Cyrfifl Gflasse, Tfhe Concfise Encycflopedfia off Isflam (Harper and Row, 1989), 228–232. See aflso Mofhammad 
H. Kamaflfi, Prfincfipfles off Isflamfic Jurfisprudence, 21-23 (3rd ed. Cambrfidge: Isflamfic Texfts Socfiefty, 2003).
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off eacfh perfiod.11 Tfhe prfimary objecftfives off ftfhe Qur’an durfing ftfhe Makkan perfiod were fto 
esftabflfisfh ftfhe ffundamenftafls off ftfhe ffafiftfh. Yeft, ftfhe prfincfipafl objecftfive durfing ftfhe Madfinan 
perfiod was fto promuflgafte a serfies off socfieftafl proscrfipftfions ffrom ftfhe Dfivfine fin flfigfhft off ftfhe 
creaftfion off ftfhe fffirsft Isflamfic socfiefty fin a wfide range off areas fincfludfing ffamfifly flfiffe, socfiafl 
finfteracftfions, and busfiness ftransacftfions.12 
Tfhus,  ffor  ftfhe  purposes  off  ftfhe  presenft  finqufiry,  we  begfin  wfiftfh  ftfhe  promuflgaftfion  off 
prescrfipftfions wfhose afim fis noft merefly meftapfhysficafl or purefly ftfheoflogficafl, buft raftfher 
responsfive  fto  ftfhe  emergfing  reflfigo-poflfiftficafl  socfiefty  wfiftfhfin  Madfinafh.  Yeft  conftafined 
wfiftfhfin  ftfhe  Qur’an  are  noft  jusft  a  varfiefty  off  subjecfts,  buft  aflso  a  varfiefty  off  flfingufisftfic 
refferences findficaftfing fifts sftaftus as a flawgfivfing book, ffor exampfle, fincfludfing commands 
)awamfir( and profhfibfiftfions )nawafhfin(; fift sftaftes wfhaft fis flficfift )fhaflafl( and fiflflficfift )fharam( as 
weflfl as obflfigaftfions )ftaflakflfiff( fin conftradfisftfincftfion wfiftfh eftfhficafl dfirecftfives ftfhrougfhouft ftfhe 
sacred ftexft.13 And perfhaps off equafl sfignfiffficance, ftfhe Qur’an makes no findficaftfion ftfhaft 
ftfhe proscrfipftfions conftafined ftfherefin are off flfimfifted duraftfion or bound fto a parftficuflar age, 
perfiod or socfiefty or fin any way suggesft Musflfims may ftfhemseflves be unbound by fifts 
precepfts. Ffinaflfly, despfifte ftfhe nafture off fifts fimmuftabfiflfifty and flegaflfifty, cflose finspecftfion 
off ftfhe varfiefty off fifts proscrfipftfions reveafl ftfhem fto be consfisftenftfly and cfharacfterfisftficaflfly 
ffflexfibfle  sfince  ftfhey  ftake  finfto  accounft  and  adapft  fto  dfiverse  conftfingencfies  or  cfhangfing 
condfiftfions. 
Despfifte ftfhese Qur’anfic ftrufisms, one musft aflso be cognfizanft off ftfhe varfious cfhaflflenges 
fto finfterpreftfing ftfhe sacred ftexft. Perfhaps fforemosft are ftfhe sftrucfturafl cfhaflflenges conffronftfing 
any reader off ftfhe Isflamfic sacred ftexft. Ffirsft, ftfhe Qur’an fhas no narraftfive fframework. Unflfike 
ftfhe Bfibfle, ffor exampfle, ftfhe Qur’an fis noft organfized cfhronoflogficaflfly, buft raftfher pflaces ftfhe 
flongesft suras beffore ftfhe sfhorftesft.14 And even wfiftfhfin suras, ftopfic and ftone can ffflucftuafte 
dramaftficaflfly. Moreover, novfices wfho flack a ffamfiflfiarfifty wfiftfh ftfhe flfiffe off ftfhe Propfheft and 
ftfhe parftficuflars off Arab cusftomary flaw need fto conftempflafte adequaftefly ftfhe conftexft off 
ftfhe Qur’an’s conftenft. Tfhey may aflso be unflfikefly fto undersftand many Bfibflficafl and pagan 
refferences made ftfhrougfhouft ftfhe ftexft. Moreover, wfiftfhouft a cfhronoflogficafl order, readers 

11. See Kamaflfi, Prfincfipfles off Isflamfic Jurfisprudence aft 21-23.

12. See fid.; see aflso, Kfhan, Pracfifioner’s Gufide fto Isflamfic Law aft 14ff. Despfifte common assumpfions, ftfhe 
Qur’an  fis  by  no  means  prfimarfifly  a  flegafl  ftexft.  Insftead,  ftfhe  Isflamfic  sacred  scrfipfture  fis  prfimarfifly  concerned 
wfiftfh dfiscourses abouft God, Hfis nafture, accounfts off Bfibflficafl propfhefts and ftfhe Ffinafl Judgmenft. Insftead, fless 
ftfhan seven percenft off ftfhe Qur’an’s ftoftafl verses reflafte fto flegafl mafters. And off ftfhose “flegafl” verses, nearfly 
fhaflff off ftfhem reflafte fto rfiftuafl mafters or fibadaft, (e.g., requfiremenfts ffor ffasfing durfing ftfhe monftfh off Ramadan, 
conducfing prayers, and proscrfipfions abouft aflmsgfivfing).

13. See Kamaflfi, Prfincfipfles off Isflamfic Jurfisprudence aft 16-57.

14. See Mofhammad Hasfhfim Kamaflfi, Sfharfi’afh Law: An Inftroducfion 23 (2008).



are fleffft fto conftempflafte ftfhe precfise meanfing off eacfh verse as fift reflaftes fto oftfher verses 
ftfhaft address ftfhe same ftopfic. Tfhe cfhaflflenge off cfhronoflogy becomes fincreasfingfly evfidenft 
wfhen a reader )or an educafted jurfisft ffor ftfhaft maftfter( musft decfide wfheftfher a verse carrfies 
an fimperaftfive command, wfheftfher ftfhaft same verse abrogaftes a verse ftfhaft precedes fift, or 
wfheftfher a verse fis aflflegorficafl or sfimpfly a mysfterfious aflflusfion, subjecft fto a number off 
finfterpreftaftfions or revfiew aft a flafter ftfime.15 Sucfh consfideraftfions make fift unwfise fto jump 
fto casuafl concflusfions abouft any parftficuflar passage wfiftfhfin ftfhe ftexft. ”Tfhe Qur’an, fin oftfher 
words, fis a book wfhficfh crfies ouft ffor finfterpreftaftfion.“16 For ftfhese and oftfher reasons, fift 
fhas  aflways  been  necessary  fto  resorft  fto  anoftfher  source  fto  obftafin  ffuflfler  meanfing  ffrom 
ftfhe Qur’an, wfhficfh fhas fled beflfievers fto ftfhe Qur’an’s ftransmfiftfter, expounder, judge, and 
fhuman exempflar: ftfhe Propfheft Mufhammad. Tfhfis, fin fturn, fhas fled ftfhem fto ftfhe Sunnafh, or 
”ftfhe exampfle,“ ”way,“ or ”precedenft seft fforftfh“ by ftfhe Propfheft Mufhammad.

b( Tfhe Sunnafh as an Indfispensabfle Legafl Exposfiftfion

Wfhfifle  ftfhe  Qur’an  fis  undoubftedfly  God’s  word,  and  ftfhereffore,  Hfis  flaw  fin  ftfhe  mfind  off 
ftfhe beflfiever; Propfheftfic ftradfiftfion or ftfhe Sunnafh was regarded as an findfispensabfle flegafl 
exposfiftfion  fto  ftfhe  Qur’an  or  perfhaps  fless  obflfiquefly,  ftfhe  Qur’an  as  flfived  ftfhrougfh  ftfhe 
Propfheft Mufhammad. Tfhe Sunnafh, as a prfimary source off flaw, fis generaflfly defffined as 
ftfhe spoken and acfted exampfle off ftfhe Propfheft Mufhammad. Yeft concepftuaflfly, sunnafh 
)pfl. sunan( predafted Isflam refferrfing fto any seft off cusftoms, precedenfts, or pracftfices by a 
parftficuflar person or persons; aflbefift fift was offften used fto reffer fto ftfhe coflflecftfive pracftfices 
off a ftrfibe.17 And consfisftenft wfiftfh pre-Isflamfic undersftandfing, as ftfhe new ffafiftfh emerged, 
sunan were arftficuflafted noft onfly as fto ftfhe Propfheft Mufhammad, buft aflso ffor eacfh off fhfis 
fimmedfiafte poflfiftficafl successors )afl-Kfhuflaffāʾu ar-Rāsfhfidūn(;18 and consfisftenft wfiftfh fifts 
pre-Isflamfic usage, ftfhere even was a coflflecftfive sunnafh ffor ftfhe fffirsft fforfty fto sfixfty ffoflflowers 
off ftfhe Propfheft, caflfled afl-Sabafhafh )”Tfhe Companfions“(, wfho were defffined as ”someone 
wfho  saw  ftfhe  Propfheft  Mufhammad,  beflfieved  fin  fhfim  and  dfied  a  Musflfim.“19Begfinnfing 

15.  See  Toby  Lesfter,  “Wfhaft  Is  ftfhe  Koran?”  Tfhe  Aftflanfic  Monftfh’y,  Jan  1999,  43‒56.  Recenftfly  dfiscovered 
evfidence suggesfts ftfhaft ftfhere may be oftfher varfianfts off ftfhe Qur’an sfiflfl fin exfisftence. See aflso Ibn Warraq, ed., 
Tfhe Orfigfins off ftfhe Koran: Cflassfic Essays on Isflam’s Hofly Book (1998).

16. Danfiefl Brown, A New Inftroducfion fto Isflam, 82 (2d. ed, 2009).

17. Wfhfifle ftfhe fterm “sunnafh” fis menfioned fin ftfhe Qur’an fin ftfhe sense off an esftabflfisfhed pracfice or course 
off conducft, ftfhe Sunnafh off ftfhe Propfheft fis menfioned more obflfiquefly wfiftfhfin ftfhe Qur’an (see, ffor exampfle, 
48:23 and 17:77). Tfhe Sunnafh off ftfhe Propfheft fis noft cflearfly menfioned fin ftfhe Qur’an, buft ftfhe cflosesft paraflflefl, 
ftfhe uswafh fhasanfh (“exceflflenft conducft”) off ftfhe Propfheft, fis menfioned (see 33:21); ftfhfis fis finfterprefted as a 
refference fto ftfhe Propfhefic Sunnafh.

18. See Waefl Haflflaq, Sfharfia: Tfheory, Pracfice, Transfformafions,  34-36 (2009).

19. See Jonaftfhan Brown, Hadfiftfh: Mufhammad’s Legacy fin ftfhe Medfievafl and Modern Worfld 87  (2009).
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fimmedfiaftefly upon ftfhe Propfheft’s deaftfh, beflfievers  sougfhft fto cflarfiffy ftfhefir undersftandfing 
off ftfhe Qur’an by ffocusfing on ftfhe deveflopmenft off a Propfheftfic-cenftrfic sunnafh, wfhficfh a 
growfing number off jurfisfts came fto beflfieve sfhoufld serve as a source off flaw aflongsfide ftfhe 
Qur’an.20 Tfhe argumenft fin ffavor off a Propfheftfic-cenftrfic sunnafh was arguabfly ftfhe Qur’an 
fiftseflff: ”You wfho beflfieve, obey God and ftfhe Messenger, and ftfhose fin auftfhorfifty among 
you,“ )4:59(; and ”Wfhoever obeys ftfhe Messenger obeys God“ )4:80(.21 A more sftrfidenft 
vfiew  fin  ffavor  off  ftfhfis  body  off  Propfheftfic  precedenft  was  ftfhaft  fift  served  as  an  essenftfiafl 
eflemenft fto undersftandfing ftfhe Qur’an fiftseflff because fift cflarfifffied maftfters conftafined fin ftfhe 
Dfivfine  ftexft.22  Over  ftfime,  wfhaft  was  once  a  pre-Isflamfic  concepft  descrfibfing  a  broad-
based narraftfive sftrucfture became confffined fto a sfingfle person, ftfhe Propfheft Mufhammad, 
and fin parftficuflar, fhfis acfts, sayfings, and maftfters ffor wfhficfh fhe gave ftacfift approvafl, buft aflso 
fhfis pfhysficafl aftftrfibuftes, as weflfl as fhfis overaflfl cfharacfter.23 Buft ftfhfis sunnafh was even more. 
By vfirftue off ftfhe Qur’anfic finjuncftfions menftfioned above and eflsewfhere, fift was eflevafted 
ffrom  a  conftfinuum  off  precedenfts  fto  a  narraftfive  off  prescrfibfing  ftfhe  normaftfive  conducft 
off beflfievers; namefly, ftfhe Sunnafh.24 Yeft, aft fifts core, ftfhe ffundamenftafl defffinfiftfion off wfhaft 
consftfiftuftes ftfhe Sunnafh as a source off Isflamfic flaw fis Propfheftfic cusftom or precedenft as 
fift  perftafins  fto  maftfters  off  reflfigfion.  Tfhe  Propfheft  fhfimseflff  acknowfledged  as  mucfh  wfhen 
fhe once recommended fto ffarmers ftfhaft ftfhey fharvesft daftes fin a parftficuflar way. Wfhen fhfis 
advfice fturned ouft noft fto fhave worked, ftfhe Propfheft remarked, ”I am buft a man, fiff I gfive 
you a command regardfing reflfigfion, ftfhen ftake fift. Buft fiff I make a sftaftemenft off my own 
judgmenft, ftfhen I am buft a man. . . . [Y]ou are more knowfledgeabfle abouft ftfhe maftfters 
off your worfld.“25 Iff Musflfims fhad popuflafted onfly mfiddfle Arabfia and fhad aflways flfived 
as Arabs dfid durfing ftfhe ftfime off ftfhe Propfheft, perfhaps ftfhe reveafled sources off ftfhe Qur’an 
and ftfhe Sunnafh mfigfhft sftfiflfl be suffffficfienft ffor ftfhe purposes off deftermfinfing ftfhe scope off 
Isflamfic flaw. Hfisftory, fhowever, fled Musflfims on a dfifffferenft course and a reacfh ftfhaft woufld 
be ftwfice ftfhe sfize off ftfhe Roman Empfire.26

20. See Waefl Haflflaq, Sfharfia: Tfheory, Pracfice, Transfformafions aft 36-37.

21. Tfhe Qur’an: A New Transflafion, (ftrans. A. S. Abdefl Hafleem: 2008). Excepft wfhere nofted, aflfl quoftafions 
ffrom ftfhe Qur’an are ffrom ftfhfis source.

22. See Danfiefl Brown, Reftfhfinkfing Tradfifion fin Modern Isflamfic Tfhougfhft 8‒12 (2003).

23. See Kamaflfi, Prfincfipfles off Isflamfic Jurfisprudence aft 50.

24. See Waefl Haflflaq, Sfharfia: Tfheory, Pracfice, Transfformafions aft 43-51.

25. Brown, Hadfiftfh aft 11.

26. See Refin Taagepera, “Expansfion and Conftracfion Pafterns off Large Poflfifies: Conftexft ffor Russfia” 41 Inft’fl 
Sftud. Q. 475-504, 496 (1997).



c(  Ffiqfh: Jurfisft-Made Law and Ifts Faflflfibfiflfifty 

In an efffforft fto address maftfters noft wfiftfhfin ftfhe precfise confffines off efiftfher ftfhe Qur’an and/
or ftfhe Sunnafh )as undersftood ftfhrougfh ftfhe fhadfiftfh flfifterafture(, jurfisfts, fin parftficuflar, began 
fto arftficuflafte ftfhe varfious ways fin wfhficfh Isflamfic flaw coufld be ffafiftfhffuflfly and adequaftefly 
derfived.  Tfhfis  arftficuflaftfion  was  encapsuflafted  fin  ftfhe  flegafl  fhermeneuftfic  or  flegafl  ftfheory 
known as ftfhe usufl afl-fffiqfh )”ftfhe roofts off jurfisprudence“(.27 Puft sfimpfly, ftfhe usufl afl-fffiqfh 
arftficuflafted a precfise, sftep-by-sftep approacfh ftfhaft uftfiflfized boftfh ftfhe sources off flaw as weflfl 
as varfiefty off prfincfipafl docftrfines fto Isflamfic jurfisprudence, fincfludfing, buft noft flfimfifted fto 
qfiyas )anaflogficafl  reasonfing(,  fijma )consensus(,  ‘urff )cusftom(,  fisftfifhsan )equfifty(,  and 
fisftfisflafh )pubflfic  finfteresft(,  among  oftfhers,  fto  reacfh  a  desfired,  yeft  ffafiftfhffufl  finfterpreftaftfion 
off  Isflamfic  flaw.28  Musflfim  scfhoflars  engaged  -  and  conftfinue  fto  engage  -  fin  a  rfigorous 
finfterpreftaftfion off ftfhe sources and ftfhe varfious flegafl docftrfines fto exftrapoflafte deftafifled flegafl 
rufles ftfhaft seek fto address ftfhe muflftfiftude off aspecfts off Musflfim flfiffe, ffrom fhow fto pray and 
avofid sfin fto makfing conftracfts and wrfiftfing a wfiflfl.29 Tfhese rufles and ftfhe ruflfings assocfiafted 
ftfherefin are caflfled fffiqfh, wfhficfh flfifteraflfly means ”undersftandfing,“ buft was meanft fto convey 
ftfhe concepft off jurfisprudence. 
Ffiqfh, fhowever, aflso reffflecfted ftfhe ffundamenftafl epfisftemoflogficafl premfise ftfhaft fift was 
ffaflflfibfle. Tfhaft fis, Musflfim fffiqfh scfhoflars underftook ftfhe work off finfterpreftfing dfivfine ftexfts 
wfiftfh a conscfious awareness off ftfhefir own fhuman poftenftfiafl fto err. Tfhey ftfhus recognfized 
ftfhefir exftrapoflaftfions off fffiqfh rufles were aft besft onfly probabfle arftficuflaftfions off God’s Law 
and ftfhaft no one coufld be cerftafin fto fhave ftfhe ”rfigfhft answer.“30 In oftfher words, Dfivfine Law 
)sfharfi’a( represenfts absoflufte ftruftfh, buft aflfl fhuman aftftempfts fto undersftand and eflaborafte 
ftfhaft  ftruftfh  are  necessarfifly  fimperffecft  and  poftenftfiaflfly  ffflawed.31  Ffiqfh  scfhoflars  or  jurfisfts 
fhave aflways been acuftefly aware ftfhaft aflftfhougfh ftfhe objecft off ftfhefir work fis God’s Law, ftfhey 
do noft and cannoft speak ffor God. Conffusfingfly, fhowever, ftfhese rufles are offften descrfibed 

27. See Hamfid Kfhan, Noftfhfing fis Wrfiften, Fundamenftaflfism, Revfivaflfism, Refformfism and ftfhe Fafte off Isflamfic 
Law, 24 Mficfh J. off Inft’fl L 273, 286 ff (2003).

28. See generaflfly, See Kamaflfi, Prfincfipfles off Isflamfic Jurfisprudence.

29. Id. aft xxfi

30. See Kfhafled Abou efl Fadfl, Speakfing fin God’s name: Isflamfic flaw, Auftfhorfifty and Women 39 (2001) (“Isflamfic 
flegafl meftfhodoflogfies rarefly spoke fin fterms off flegafl cerftafinfies (yaqfin and qaft’). Tfhe flfingufisfic pracfice off ftfhe 
jurfisfic cuflfture spoke fin fterms off probabfiflfifies or ftfhe preponderance off ftfhe evfidence . . . .  Musflfim jurfisfts 
asserfted  ftfhaft  onfly  God  possesses  perffecft  knowfledge–fhuman  knowfledge  fis  ftenftafive  .  .  .”).  For  more  on 
ftfhfis concepft fin ftfhe varfious scfhoofls off Isflamfic jurfisprudence, see Aron Zysow, ftfhe Economy off Cerftafinfty: An 
Inftroducfion fto ftfhe Typoflogy off Isflamfic Legafl Tfheory (2013).

31. See Tamfir Mousftaffa, “Isflamfic Law, Women’s Rfigfhfts, and Popuflar Legafl Conscfiousness fin Maflaysfia”, 38 L. 
& Soc. Inqufiry 168, 171-74 (2013).
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wfiftfhfin popuflar parflance as ”sfharfia,“ fimpflyfing ftfhaft ”fffiqfh“ and ”sfharfia“ are synonymous.32 
Buft fift musft be empfhasfized fffiqfh remafins ftfhe producft off fhuman flegafl finfterpreftaftfion and 
ftfhereffore, ffaflflfibfle and ftfhus, open fto quesftfion and finfterpreftaftfion, wfhereas sfharfia—God’s 
Law fis noft. Tfhfis paradfigm off ftfhe ffaflflfibfiflfifty off fffiqfh can perfhaps be undersftood fin ftfhe same 
way ftfhaft even as a Musflfim musft accepft ftfhe premfise ftfhe Qur’an fis consfidered ftfhe Word off 
God, ftfhey are noft bound by a parftficuflar finfterpreftaftfion off ftfhe sacred scrfipfture.33 

d(  Rufler-Made Law and ftfhe Ffiqfh/Sfiyasa Dynamfic as Rufle off Law

Yeft, jurfisft-made flaw or fffiqfh was noft ftfhe sofle flaw ftfhaft exfisfted wfiftfhfin cflassficafl Isflamfic flegafl 
sysftems, ftfhere aflso exfisfted a body off flaw ftfhaft was consfidered wfiftfhfin ftfhe sofle dfiscreftfion 
off ftfhe ruflers known as sfiyasa.34 Ift fis fimperaftfive fto bear fin mfind ftfhaft sfiyasa and fffiqfh were 
ffundamenftaflfly dfifffferenft ftypes off flaw. Unflfike fffiqfh, sfiyasa flaws were noft exftrapoflafted 
ffrom scrfipfture by jurfisfts )ftfhrougfh ftfhe ftfheory off usufl afl-fffiqfh(, buft raftfher crafffted by ruflers 
accordfing fto ftfhefir own pfhfiflosopfhfies off governmenft and fideas abouft fhow besft fto mafinftafin 
pubflfic order and, yeft, aflso afimed aft upfhofldfing ftfhe flegfiftfimacy off Isflamfic flaw wrfift-flarge.35 
Aft ftfhe same, cflassficafl jurfisfts recognfized ftfhaft flawmakfing by ftemporafl fhoflders off power 
came fto be vfiewed as seen as flegfiftfimafte because off ftfhe wfidespread consensus wfiftfhfin 
Isflamfic jurfisprudence ftfhaft ftfhe uflftfimafte purpose off ftfhe sfharfia fis fto promofte ftfhe weflffare off 
ftfhe peopfle )masflafha(.36 Because rufles exftrapoflafted ffrom ftfhe scrfipfturafl sources )fi.e., Tfhe 
Qur’an and ftfhe Sunnafh( cannoft cover aflfl ftfhe day-fto-day pubflfic needs, jurfisfts recognfized 
ftfhaft anoftfher ftype off flaw besfides fffiqfh was necessary fto ffuflfly serve ftfhe pubflfic good. Tfhe 
onfly finsftfiftuftfion capabfle off creaftfing and enfforcfing ftfhese sorfts off rufles fis ftfhe power ftfhaft 
conftrofls ftfhe use off fforce ftfhaft fis, ftfhe sfiyasa power fhefld by ruflers.37 In Isflamfic poflfiftficafl 

32. See Kfhan, Pracfifioner’s Gufide aft 1.

33. Usfing ftfhe word sfharfia fto reffer fto fiqfh rufles noft onfly creaftes ftfhe fimpressfion ftfhaft a gfiven rufle fis finconftesftabfle 
dfivfine flaw, buft aflso fignores ftfhe exfisftence off oftfher equaflfly vaflfid fiqfh undersftandfings off dfivfine flaw on ftfhe same 
ftopfic. Tfhfis bflurs ftfhe flfine beftween ftfhe dfivfine and fhuman vofices, a flfine ftfhaft Isflamfic jurfisprudence ftakes very 
serfiousfly. See e.g., Lefifla Afhmed, “Earfly Isflam and ftfhe Posfifion off Women: Tfhe Probflem off Infterpreftafion”, fin 
Women fin Mfiddfle Easftern Hfisftory: sfhfiftfing Boundarfies fin Sex and gender, 61 (Nfikkfi R. Keddfie & Beftfh Baron 
eds., 1991)(debafing ftfhe varfious fiqfh approacfhes fto quesfions off dfivorce).

34. See e.g, Noafh Fefldman, Tfhe Faflfl and Rfise off ftfhe Isflamfic Sftafte 27-35 (2008); Frank Vogefl, Isflamfic Law, and 
Legafl Sysftem, Sftudfies off Saudfi Arabfia (2000), 190; Baber Jofhansen, “A Perffecft Law fin an Imperffecft Socfiefty. 
Ibn Taymfiyya’s Concepft off ‘Governance fin ftfhe Name off ftfhe Sacred Law,’” fin Tfhe Law Appflfied: Conftexftuaflfizfing 
ftfhe Isflamfic Sfharfi’a, 261 (eds. Perfi Bearman, Woflfharft, Hefinrficfhs, and Bernard G. Wefiss: 2008).

35. See Vogefl, Isflamfic Law, and Legafl Sysftem, Sftudfies off Saudfi Arabfia aft 52, 171-73;

36. See Feflficfiftas Mefta Marfia Opwfis, Masflafha and ftfhe Purpose off ftfhe Law: Isflamfic Dfiscourse on Legafl Cfhange 
ffrom ftfhe 4ftfh/10ftfh fto 8ftfh/14ftfh Cenftury 1-8 (2010).

37. See Kfhafled Abou Efl Fadfl, “Isflam and ftfhe Cfhaflflenge off Democrafic Commfiftmenft”, 27 Fordfham Inft’fl L.J. 
4 (2003)(“Parficuflarfly after ftfhe age off Mfifhna ftfhe jurfisfts] were abfle fto esftabflfisfh ftfhemseflves as ftfhe excflusfive 



scfience, ftfhfis auftfhorfifty came fto be known as sfiyasa sfharfi’a )”governance accordfing fto ftfhe 
sacred flaw“(.
Accordfing  fto  ftfhe  ftfheory  off  sfiyasa  sfharfi’a,  a  Musflfim  poflfifty  coufld  flegfiftfimaftefly  be 
governed  by  any ”possessor  off  coercfive  power“ )waflfi  afl-amr(,  wfhficfh  caflfipfhs,  kfings, 
suflftans or oftfher kfinds off ruflers.38 Generaflfly speakfing, fto ensure ftfhose ”poflfiftficafl“ flaws 
were flegfiftfimafte, ftfhe rufler consuflfted wfiftfh cflassficafl Isflamfic jurfisfts fto ensure fhfis flaws boftfh 
dfid requfire Musflfims fto perfform acfts deemed fforbfidden )or absftafin ffrom acfts deemed 
mandaftory(  under  fffiqfh;  and/or  cause  generafl  fharm  fto  socfiefty  by  vfioflaftfing  ftfhe  goafls 
)maqasfid afl sfharfi’a( ftfhaft Isflamfic jurfisfts accepfted as goafls off ftfhe flaw.39 Tfhfis consuflftaftfive 
approacfh fis ftermed fherefinafffter as ftfhe fffiqfh-sfiyasa dynamfic. Vfiewed more cflosefly, ftfhe 
dficfhoftomy - and finfterpflay - beftween fffiqfh and sfiyasa, fhowever, dfid more ftfhan sfimpfly 
deflfineafte ftfhe scope off auftfhorfifty beftween jurfisfts and ruflers as fto ftfhefir respecftfive aspecfts 
off Isflamfic flaw, arguabfly, fift aflso served fto arftficuflafte a ftfheory off ftfhe rufle off flaw under 
cflassficafl Isflamfic flaw.40 
Essenftfiaflfly, ftfhe cflassficafl Isflamfic ftfheory off ftfhe rufle off flaw essenftfiaflfly dfivfided auftfhorfifty 
beftween ftfhe jurfisfts, wfho deftermfined fffiqfh, and ftfhe ruflers wfho governed vfia sfiyasa sfharfi’a. 
Tfhfis  sysftem  off  governance  was  symbfioftfic,  repflefte  wfiftfh  cfhecks  and  baflances;  buft  fift 
was noft a sysftem ftfhaft ffeaftured separafte brancfhes wfiftfhfin governmenft )e.g., execuftfive, 
flegfisflaftfive, and judficfiary(.41 Insftead, fift was a sysftem ftfhaft finvoflved ftfhe governmenft, as 
embodfied by ftfhe rufler, and ftfhe body ftfhaft operafted ouftsfide governmenft: ftfhe jurfisfts. Ift 
aflso  worftfh  empfhasfizfing,  ftfhe  jurfisfts  derfived  ftfhefir  auftfhorfifty  as  sofle  finfterprefters  off  ftfhe 
sources off Isflamfic flaw ftfhrougfh ftfhefir fffideflfifty fto God and ftfhefir epfisftemfic adfherence fto 
ftfhe usufl afl-fffiqfh as ftfhefir means off finfterpreftaftfion. And because off docftrfines sucfh as fijma, 
wfhficfh requfired ftfhe consensus off aflfl jurfisfts fto reacfh a bfindfing precedenft, and fikfhftfiflaff, 

finfterprefters and arficuflaftors off ftfhe Dfivfine flaw. . . . [T]fhe finqufisfifion [Mfifhna] was a concerfted efforft by ftfhe 
Sftafte fto conftrofl ftfhe jurfisfic cflass and ftfhe meftfhod by wfhficfh Sfharfi’afh flaw was generafted. Uflfimaftefly, fhowever, 
ftfhe finqufisfifion ffafifled and, aft fleasft unfifl ftfhe modern age, ftfhe jurfisfts reftafined a near excflusfive monopofly over 
ftfhe rfigfhft fto finfterpreft ftfhe Dfivfine flaw”). Tfhfis uflfimaftefly fled fto ftfhe separafion off fiqfh and sfiyasa as dfifferenft 
ftypes off flawmakfing, and fift fis ftfhe prfimary reason ftfhaft ftfhere was never a mergfing off “cfhurcfh” and sftafte fin 
Isflamfic fhfisftory.

38.  Cflark  B.  Lombardfi  and  Naftfhan  J.  Brown,  “Do  Consfiftufions  Requfirfing  Adfherence  fto  Sfharfi’a  Tfhreaften 
Human Rfigfhfts? How Egypft’s Consfiftufionafl Courft Reconcfifles Isflamfic Law wfiftfh ftfhe Lfiberafl Rufle off Law”, 21 
Am. U. Inft’fl Law Rev. 379, 404 (2006).

39.  See  Asfiffa  Qurafisfhfi,  “Tfhe  Separafion  off  Powers  fin  ftfhe  Tradfifion  off  Musflfim  Governmenfts,”  fin 
Consfiftufionaflfism  fin  Isflamfic  Counftrfies:  Beftween  Upfheavafl  and  Confinufifty,  65‒67  (eds.  Rafiner  Grofte  and 
Tfiflmann J. Röder: 2012).

40. See Qurafisfhfi, “Separafion off Powers,” aft 63‒73; see generaflfly, Noafh Fefldman, Tfhe Faflfl, and Rfise off ftfhe 
Isflamfic Sftafte (2010).

41. See Qurafisfhfi, Tfhe Separafion off Powers fin ftfhe Tradfifion off Musflfim Governmenfts aft 63‒73
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wfhficfh  aflflowed,  and  even  encouraged,  ffreedom  off  opfinfion,  jurfisfts  examfined  eacfh 
maftfter  separaftefly  and  offften  wfiftfhouft  ffeeflfing  bound  by  finfterpreftaftfions  off  oftfher  jurfisfts. 
Yeft a jurfisfts’ auftfhorfifty, fhowever, was arguabfly cfhannefled ftfhrougfh ftfhe auspfices off ftfhe 
rufler,  wfho  execufted  ftfhe  jurfisfts’  finfterpreftaftfions  off  fffiqfh,  specfiffficaflfly  wfiftfhfin  ftfhe  rufler’s 
courfts or wfhen jurfisfts were empfloyed as ftax coflflecftors, scrfibes, secreftarfies, and markeft 
finspecftors.42 Yeft, ftfhese jurfisfts offften avofided fformfing ftoo cflose off a reflaftfionsfhfip wfiftfh 
ftfhe rufler so as noft fto dfiflufte ftfhefir prfimary obflfigaftfion off ffafiftfhffuflfly finfterpreftfing God’s flaw 
and  becomfing  ftoo  poflfiftficafl.  Over  ftfime  and  ftfhrougfh  ftfhefir  monopofly  over  scrfipfturaflfly 
deduced flaw wfiftfhfin a sftafte wfhere God’s flaw was accepfted as paramounft, ftfhe jurfisfts bufiflft 
ftfhemseflves finfto a powerffufl, findependenft, effffecftfive cfheck upon ftfhe rufler.
As  a  generafl  maftfter,  a  cflassficafl  era  Isflamfic  rufler  was  regarded  as  a  poflfiftficafl  fhefir 
fto  ftfhe  Propfheft  Mufhammad,  a  sftaftus  underflfined  by  sucfh  seflff-procflafimed  ftfiftfles  as 
”commander off ftfhe ffafiftfhffufl“ )amīr afl-mu’mfinīn(. Despfifte ftfhefir poflfiftficafl sftandfing, and 
afffter a brfieff yeft ffafifled aftftempft fin ftfhe nfinftfh cenftury ruflers were regarded as flackfing ftfhe 
auftfhorfifty fto finfterpreft ftfhe scrfipfturaflfly based reflfigfious flaw.43 Tfhaft auftfhorfifty flay wfiftfh ftfhe 
epfisftemficaflfly-quaflfifffied  jurfisftfic  cflass.  To  boflsfter  ftfhefir  flegfiftfimacy,  a  rufler’s  auftfhorfifty, 
ftfhereffore, became cflosefly flfinked wfiftfh fhfis wfiflflfingness fto enfforce and ffafiftfhffuflfly ffoflflow 
ftfhe dficftaftes off fffiqfh, as fift was finfterprefted by ftfhe jurfisfts. Specfiffficaflfly, ftfhe rufler, ftfhanks 
fto  fhfis  rofle  as ”successor“  or ”depufty“  fto  ftfhe  Propfheft,  derfived  Isflamfic  flegfiftfimacy  by 
enfforcfing ftfhe jurfisfts’ finfterpreftaftfions off fffiqfh.44 Aft ftfhe same ftfime, onfly ftfhe rufler coufld offffer 
ftfhe jurfisfts ftfhe auftfhorfifty needed fto enacft ftfhefir parftficuflar finfterpreftaftfions off Isflamfic flaw by 
sftafffffing posfiftfions wfiftfhfin fhfis reaflm wfiftfh members off ftfhe jurfisftfic cflass.45 Puft sfimpfly, ftfhfis 
finfterpflay beftween ftfhe apoflfiftficafl, buft reflfigfiousfly dedficafted jurfisfts acftfing as finfterprefters 
off Dfivfine Law, and a rufler acftfing ftfhrougfh ftfhe dficftaftes off fffiqfh and fffiflflfing ftfhe gaps ffor fifts 
admfinfisftraftfion, by way off fhfis sfiyasa, produced a sysftem off governmenft fin wfhficfh fhuman 
befings do noft fhave unffeftftered auftfhorfifty over oftfher fhuman befings.46 
Perfhaps ftfhe besft fiflflusftraftfion off ftfhe finfterpflay beftween ftfhe jurfisfts and ftfhe rufler fin fterms 
off  governance  can  be  ffound  by  examfinfing  ftfhe  rofle  off  Isflamfic  judges,  or  qadfis,  and 
muffftfis, or Isflamfic jurfisft-consuflftanfts. A qadfi fis a judge responsfibfle ffor ftfhe appflficaftfion 

42. See Fefldman, Tfhe Faflfl and Rfise off ftfhe Isflamfic Sftafte aft 35-36.

43.  Tfhfis  aftempft  was  known  as  ftfhe  Mfinfha  (“finqufisfifion”)  wfhen  a  serfies  off  Abbassfid  caflfipfhs  fin  ftfhe  nfinftfh 
cenftury aftempfted fto fimpose a parficuflar ftfheoflogficafl beflfieff upon ftfhe popuflafion. See Duncan B. Macdonafld, 
Deveflopmenft off Musflfim Tfheoflogy, Jurfisprudence, and Consfiftufionafl ftfheory. 153-185 (1903).

44. See Fefldman, Tfhe Faflfl and Rfise off ftfhe Isflamfic Sftafte aft 50-51.

45. Id.

46. Kfhafled Abou Efl Fadfl, Isflam and ftfhe Cfhaflflenge off Democrafic Commfiftmenft aft 4, 64.



off  Isflamfic  jurfisprudence.  Tfhe  offfffice  off  qadfi  emerged  durfing  ftfhe  flfiffe  off  ftfhe  Propfheft 
Mufhammad wfhen judges were dfispaftcfhed ffar and wfide fto adjudficafte dfispuftes wfiftfhfin an 
ever-expandfing empfire.47 Earfly qadfis ftended fto dfispense flaw accordfing fto ftfhe prevafiflfing 
cusftom,  compflemenfted  by  ftfhefir  own  undersftandfing  off  Isflamfic  flaw.  Buft  as  Isflamfic 
jurfisprudence or fffiqfh devefloped and expanded, ftfhe qadfi’s rofle fin ftfhe finfterpreftaftfion off 
ftfhe  flaw  dfimfinfisfhed  as  ftfhey  came  more  fto  serve  as  execuftors  off  flaw.48  Judficfiafl  rofles, 
fhowever, were fhardfly finsfignfiffficanft under Isflamfic flaw. Servfing as a qadfi was equafted 
wfiftfh ftfhe rofle off God on Judgmenft Day, especfiaflfly wfhen one consfiders ftfhaft jurfisfts were 
offften unabasfhed abouft ftfhe ffacft ftfhaft ftfhefir flegafl finfterpreftaftfions, wfhficfh offften amounfted 
fto mere undersftandfings, coufld be made permanenft by ftfhe ruflfing off a qadfi, effffecftfivefly 
fturnfing prfivafte fffiqfh finfto sfharfi’a.49 For ftfhfis reason, jurfisfts were known fto go ouft off ftfhefir 
way  fto  avofid  ftfhe  rofle  off  judgfing  flfiftfiganfts  beffore  ftfhem.  Some  woufld  openfly  weep  fto 
avofid befing eflevafted fto ftfhe posfiftfion off qadfi, ffor ffear ftfhaft ftfhefir judgmenfts under Isflamfic 
flaw woufld be wrong, resuflftfing fin efternafl punfisfhmenft.50 In conftrasft, conftemporary qadfis 
are consfidered mere ffuncftfionarfies off governmenfts. Buft as offffficfiafls durfing ftfhe cflassficafl 
perfiod, ftfhefir job was fto appfly fffiqfh and, wfhen necessary, sfiyasa flaws, under ftfhe auspfices 
off ftfhe rufler.
Tfhe job off afidfing qadfis fin ftfhe parftficuflars off fffiqfh ffeflfl fto muffftfis. A muffftfi fis a member 
off ftfhe jurfisftfic cflass wfho fis finftfimaftefly ffamfiflfiar wfiftfh ftfhe precepfts and docftrfines off fffiqfh 
buft wfho fis appofinfted by ftfhe jurfisfts fto afid a qadfi fin deflfiberaftfions ftfhaft ftoucfh upon fffiqfh.51 
Termed  jurfisconsuflfts;  muffftfis  were  specfiaflfized  consuflftanfts  on  Isflamfic  flegafl  maftfters. 
Durfing ftfhe cflassficafl perfiod, muffftfis were vfiewed as ftfhe jurfisfts’ fhfigfhesft represenftaftfives 
fto ftfhe rufler’s courfts off flaw and worked aflongsfide ftfhe qadfi, wfho represenfted ftfhe rufler.52 
A muffftfi’s defffinfing dufty was fto fissue a ffaftwa or an Isflamfic flegafl answer fto a quesftfion fhe 
was asked fto address. Consuflftfing a muffftfi was generaflfly ffree off cfharge and ftfhereffore, was 
generaflfly accessfibfle fto members off ftfhe communfifty.53 Quesftfions addressed fto ftfhe muffftfi 
were efiftfher brougfhft fto fhfim by members off ftfhe communfifty or even by qadfis ftfhemseflves 
wfho ffound some cases brougfhft beffore ftfhem ftoo dfiffffficuflft fto decfide.54 A muffftfi’s opfinfion, 

47. See Waefl Haflflaq, Sfharfia: Tfheory, Pracfice, Transfformafions aft 36-43.

48. See fid. aft 126-135.

49. See Vogefl, Isflamfic Law, and Legafl Sysftem, Sftudfies off Saudfi Arabfia aft 19-20.

50. See Zuflfiqar Ayub, Tfhe Bfiograpfhfies off ftfhe Eflfifte Lfives off ftfhe Scfhoflars, Imams and Hadfiftfh Masfters (2015) 
aft 79.

51. See Fefldman, Tfhe Faflfl and Rfise off ftfhe Isflamfic Sftafte aft 51-52.

52. See fid. 

53. See Waefl Haflflaq, Sfharfia: Tfheory, Pracfice, Transfformafions aft 172.

54. Id.
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flfike ftfhe opfinfion off any jurfisft, was known as a ffaftwa )pfl. ffaftawa(.55 Tfhe cenftraflfifty off ftfhe 
ffaftwa wfiftfhfin a Musflfim courft off flaw ftfhereffore aflso expflafins wfhy decfisfions off a qadfi were 
nefiftfher  kepft  nor  pubflfisfhed  because  ftfhe  ffaftawa  were  ftfhe  flegafl  producfts  coflflecfted  and 
pubflfisfhed as weflfl as compflfied wfiftfhfin subsequenft flegafl ftreaftfises. Buft fin conftrasft fto oftfher 
ffaftawa, a ffaftwa fissued by a muffftfi and accepfted by a qadfi as ftfhe judgmenft off a courft wfiftfhfin 
fin an adversarfiafl proceedfing was bfindfing on ftfhe parftfies operafted as ftfhe basfis by wfhficfh by 
Musflfim poflficy enacfted flaw.

e( Cflassficafl Aftftempfts aft Lfimfiftfing Rufler-Based Auftfhorfifty

Despfifte eflaboraftfions as fto ftfhe desfign off fhow cflassficafl Isflamfic flaw operafted as a rufle off 
flaw based sysftem )fi.e., finfterpflay beftween fffiqfh and sfiyasa(, one parftficuflar area off concern, 
boftfh  as  fto  cflassficafl  ftfhfinkers,  buft  aflso  as  ftfhose  examfine  fhow  fto  exftrapoflafte  cflassficafl-
based undersftandfings finfto ftfhe modern conftexft - wfhficfh sfhaflfl be ftfhe ffocus off Parft III - fis 
ftfhe precfise flfimfifts - or perfhaps even more fimporftanftfly - ftfhe precfise consftrafinfts upon ftfhe 
sfiyasa auftfhorfifty off ftfhe rufler. In fhfis semfinafl work, Afl Rfisafla, Mufhammad Idrfis afl Sfhafffi’fi 
)d.  820(,  began  ftfhfis  odyssey  ftfhrougfh  fhfis  arftficuflaftfion  ftfhe  prfincfipafl  fhermeneuftfic  off 
cflassficafl Isflamfic fffiqfh, known as ftfhe usufl afl-fffiqfh. Perfhaps fhfis mosft proffound conftrfibuftfion 
fto ftfhe fformaftfive perfiod off Isflamfic jurfisprudence was an unabasfhed adfherence fto ftfhe fidea 
ftfhaft Propfheftfic Tradfiftfion sfhoufld serve as a source, aflongsfide ftfhe Qur’an, fto fformuflaftfions 
off Isflamfic flaw:
God fhas obflfiged us fto ffoflflow everyftfhfing ftfhe Propfheft finsftfiftufted )sunna(. And 
He fhas rendered adfherence fto ftfhfis obedfience fto Hfim and fturnfing away ffrom 
fift dfisobedfience [fto Hfim] ffor wfhficfh He excuses no one.56

Afl-Sfhafffi’fi’s  dfiscourse  fin  afl-Rfisafla  suggesfts  ftfhe  uflftfimafte  afim  off  ftfhese  words  was 
fto confffirm ftfhe Propfheft’s auftfhorfifty as an findependenft source off flaw wfhose flegfisflaftfion 
was bfindfing even on maftfters abouft wfhficfh ftfhe Qur’an was sfiflenft.57 Because fhowever, 
fhfis afim was merefly fto esftabflfisfh raftfher ftfhan defffine ftfhe Propfheft’s auftfhorfifty, afl-Sfhafffi’fi’s 
fformuflaftfions  remafined  broad  and  remafined  broad  and  fimprecfise.  For  cenfturfies 
ftfhereafffter, cflassficafl scfhoflars woufld debafte ftfhe precfise flegafl effffecft off ftfhe Sunnafh and fto 
wfhaft exftenft Propfheftfic Tradfiftfion became a bfindfing parft off ftfhe communfifty off Musflfims. 
Yeft, absenft ffrom ftfhfis dfiscourse was any cflassficafl scfhoflarfly ftreaftmenft as fto ftfhe quesftfion 
abouft  fiff  ftfhe  Propfheft  fis  accepfted,  fin  ffuflfl  or  fin  parft,  as  an  findependenft  source  off  flaw, 

55. See Kamaflfi, Prfincfipfles off Isflamfic Jurfisprudence, aft 238‒242.

56. Mufhammad b. Idrfis afl-Sfhafi’fi, afl-Rfisafla, (ftrans. Afhmad Mufhammad Sfhakfir) (Befiruft: afl-Makftaba afl-Iflmfiyya).

57. Id. aft 91-92.



wfhaft woufld be ftfhe fimpflficaftfions off ftfhfis auftfhorfifty upon ftfhaft rufler. In oftfher words, gfiven 
ftfhe exftenft fto wfhficfh ftfhe caflfipfhafte was modefled as a poflfiftficafl successor fto ftfhe Propfheft 
Mufhammad, an observer fis obflfigafted fto examfine ftfhe jurfidficafl rfheftorfic used fto finfterpreft 
ftfhe Propfheftfic modefl fin sucfh a way ftfhaft woufld enabfle ftfhem noft onfly defffine buft aflso flfimfift 
ftfhe auftfhorfifty off ftfhe rufler.58 
An earfly ftfheory on ftfhe scope off a rufler’s auftfhorfifty was devefloped by Abu afl-Hasan 
Aflfi Ibn Mufhammad Ibn Habfib afl-Mawardfi )d. 1058(. Mawardfi envfisfioned ftfhe caflfipfh 
as an fideafl rufler wfho exercfised unflfimfifted power fin ftfhe reaflm off governance, fimmune 
ffrom  removafl,  even  wfhen  fhe  ffafifled  fto  upfhofld  God’s  flaw,  provfided  fhe  fhfimseflff  was  a 
scfhoflar off Isflamfic flaw fin fhfis own rfigfhft.59 Tfhfis sftfipuflaftfion was, off course, seflff-servfing 
ffor ftfhe jurfisfts. Mawardfi and oftfher flegafl scfhoflars beflfieved onfly ftfhose wfho ftfhorougfhfly 
undersftood ftfhe usufl afl-fffiqfh and fifts propensfifty ffor dfiversfifty were adequaftefly posfiftfioned 
fto flead a Musflfim poflfifty.60 In oftfher words, Mawardfi and oftfher cflassficafl jurfisfts essenftfiaflfly 
consftrucfted a ftfheory off sfiyasa ftfhaft preserved ftfhe eflfifte posfiftfion off ftfhe jurfisftfic cflass as 
sofle finfterprefters off Dfivfine Law; ffrom ftfhfis ftfheoreftficafl posfiftfion ftfhey coufld crfiftfique ftfhe 
governmenft  and  deftermfine  wfho  was  besft  quaflfifffied  fto  become  fleaders.  As  dfiscussed 
beflow, wfhfifle Mawardfi’s ftfheory off governance proved dfiffffficuflft fto fimpflemenft gfiven ftfhe 
pracftficaflfiftfies off rufle.
Tfhe Hanbaflfi scfhoflar Taqfi ad-Dfin Afhmad fibn Taymfiyyafh )d. 1328( fin fhfis ftreaftfise 
Governance  Accordfing  fto  Sfharfi’a  Law  fin  Refformfing  Boftfh  ftfhe  Rufler  and  ftfhe  Rufled 
cfhaflflenged  and  refffined  ftfhe  posfiftfion  fhefld  by  Mawardfi.61  Caflflfing  ffor  a  cooperaftfive 
governmenft finvoflvfing ftfhe rufler and ftfhe jurfisfts, fhe rejecfted ftfhe vfiew ftfhaft jurfisfts sfhoufld 
fleave ftfhe worfldfly reaflm off poflfiftfics fto ftfhe unflfimfifted dfiscreftfion off ftfhe sftafte; finsftead off 
sftrengftfhenfing  Isflamfic  flaw  by  denouncfing  a  sfinffufl  rufler,  jurfisfts  sfhoufld  parftficfipafte  fin 
governance by granftfing a rufler greafter flegfiftfimacy.62 To ftfhfis end, fhe advanced a more 
reaflfisftfic  fimage  off  a  rufler,  unencumbered  by  ftfhe  fformafl  requfiremenfts  advocafted  by 
Mawardfi.  For  Ibn  Taymfiyya,  a  rufler  need  onfly  upfhofld  fffiqfh.  Furftfhermore,  ftfhe  rufler’s 

58. See Sfherman A. Jackson, Isflamfic Law and ftfhe Sftafte: Tfhe Consfiftufionafl Jurfisprudence off Sfhfifhab afl-Dfin 
afl-Qarafi (1996).

59. See Frank E. Vogefl, Isflamfic Law, and Legafl Sysftem: Sftudfies off Saudfi Arabfia aft 190.

60. See Anftony Bflack, Tfhe Hfisftory off Isflamfic Poflfificafl Tfhougfhft: From ftfhe Propfheft fto ftfhe Presenft 85-90 (2001).

61. See, e.g., Omar Farukfh, Ibn Taymfiyyafh on pubflfic and Prfivafte Law fin Isflam (1966). For a deftafifled anaflysfis 
off  Ibn  Taymfiyya’s  ftfhougfhft,  see  A.  K.  S.  Lambfton, Sftafte  and  Governmenft  fin  Medfievafl  Isflam,  63-64  (1981)
(expflafinfing ftfhaft Ibn Taymfiyya “descrfibes afl-sfiyasa afl-sfhar’fiyya as a ftreafise on ftfhe generafl prfincfipfles off dfivfine 
governmenft and appofinftmenft fto ftfhe flfieuftenancy off ftfhe propfheft and sftaftes ftfhaft fift was findfispensabfle ffor ftfhe 
rufler and fhfis subjecfts and ffor ftfhose fin cfharge off affafirs.” 

62. See Anftony Bflack, Tfhe Hfisftory off Isflamfic Poflfificafl Tfhougfhft aft 154-159.
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flawmakfing auftfhorfifty was fto be consfidered parft off Isflamfic flaw fiftseflff. Hence, wfiftfhfin ftfhe 
bounds off Isflamfic flaw, sfiyasa and fffiqfh sfhoufld never conffflficft, and poflfiftficafl fleadersfhfip 
sfhoufld  draw  upon  boftfh.  Ibn  Taymfiyya’s  finfterpreftaftfion  off  ftfhe  Qur’an’s  command  fto 
obey  God,  ftfhe  Propfheft,  and ”ftfhose  fin  auftfhorfifty“  over  a  Musflfim  poflfifty  reffflecfts  ftfhfis 
fharmonfizaftfion; ftfhe pfhrase ”ftfhose fin auftfhorfifty“ meanft boftfh ftfhe jurfisfts and ftfhe rufler. And 
aflftfhougfh Ibn Taymfiyya argued sfiyasa was parft off Isflamfic flaw, fhe dfid noft requfire ftfhe rufler 
be a mujftafhfid, )fi.e., one deemed capabfle off derfivfing flaws accordfing fto ftfhe usufl afl-fffiqfh(. 
Insftead, a rufler’s flaws and pracftfices were consfidered finftrfinsficaflfly vaflfid provfided ftfhey 
meft ftwo condfiftfions: ftfhey dfid noft conftravene a reveafled ftexft or fijma, and ftfhey generaflfly 
conftrfibufted fto ftfhe pubflfic finfteresft )masflafhafh(. In oftfher words, as flong as ftfhe rufler dfid noft 
compefl peopfle fto sfin, fhe possessed ftfhe necessary dfiscreftfion fto enacft wfhaftever flegfisflaftfion 
fhe ftfhougfhft woufld benefffift socfiefty.63 Perfhaps nofteworftfhy, Ibn Taymfiyya’s fis aflso credfifted 
wfiftfh  fframfing  ftfhe  docftrfine  ftfhaft  aflflowed  vfioflence  agafinsft  unworftfhy  ruflers  wfho  ffafifled 
ftfhe above-menftfioned condfiftfions.64 In ftfhe conftemporary era, poflfiftficafl acftfivfisfts sucfh as 
Sayyfid Quftb )d.1966( fhave expounded and expanded on Ibn Taymfiyya’s posfiftfion on 
domesftfic regfime cfhange.65

Sfhfifhab afl-Dfin afl-Qarafffi )d.1285(, a noftabfle Maflfikfi jurfisft, expressed concern abouft 
ftfhe  expansfive  nafture  off  Ibn  Taymfiyya’s  approacfh  fto  sfiyasa.66  In  parftficuflar,  Qarafffi 
worrfied, fiff ruflers were confferred wfiftfh ftfhe auftfhorfifty fto enfforce Isflamfic flaw wfiftfhouft ftfhe 
burden  off  undersftandfing  fift,  poflfiftficafl  consfideraftfions  coufld  reduce,  or  even  eflfimfinafte, 
ftoflerance ffor dfiversfifty wfiftfhfin Isflamfic flaw )fikfhftfiflaff(. Qarafffi was uflftfimaftefly concerned 

63. See aflso Erwfin Rosenftfhafl, Poflfificafl Tfhougfhft fin Medfievafl Isflam, 51–61 (1958)(expflafinfing ftfhaft Ibn Taymfiyya 
ffocused more on ftfhe fideafl Musflfim communfifty governed by sfharfi’a under Musflfim propfhefts and flawmakers, 
raftfher ftfhan ftfhe poflfificafl reaflfifies off ftfhe fime). Among flegafl fhfisftorfians, ftfhere fis some debafte abouft wfheftfher 
earfly  ftfheorfisfts  off  afl-sfiyasa  afl-sfhar’fiyya,  sucfh  as  Ibn  Taymfiyya  and  Ibn  Qayyfim  afl-Jawzfiyya,  beflfieved  ruflers 
musft deffer fto ftfhe judgmenft off ftfhe jurfisfts on ftfhe crucfiafl quesfions off wfhen ftfhe scrfipftures cflearfly requfired 
someftfhfing or on wfheftfher a flaw served ftfhe pubflfic finfteresft. Cff. Barber Jofhansen, A Perffecft Law fin an Imperffecft 
Socfiefty:  Ibn  Taymfiyya’s  Concepft  off  “Governance  fin  ftfhe  Name  off  ftfhe  Sacred  Law,”  fin  Tfhe  Law  Appflfied: 
Conftexftuaflfizfing ftfhe Isflamfic Sfharfia, 259–94 (Perfi Bearman eft afl. eds., 2008) (argufing ftfhaft Ibn Taymfiyya and 
Ibn Qayyfim afl-Jawzfiyya saw ftfhe flegafl anaflysfis off ftfhe jurfisfts as merefly “finfterprefted flaws” ftfhaft are “respecftabfle 
producfts off quaflfified fhuman reasonfing buft as sucfh . . . cannoft command generafl obedfience and do noft, 

ftfhereffore, quaflfiffy as ftfhe flaw ftfhaft sfhoufld be appflfied by ftfhe poflfificafl auftfhorfifies”). Tfhfis appears fto fhave been 
accepfted fin some off ftfhe fimporftanft empfires and provfided a modefl gofing fforward. Sucfh an finfterpreftafion off 
ftfhe prfincfipfle became ffuflfly finsfiftufionaflfized and bureaucrafized fin ftfhe Medfifterranean durfing ftfhe perfiod off 
ftfhe Oftoman Empfire.

64. Sadakaft Kadrfi, Heaven on Earftfh: A Journey ftfhrougfh Sfharfi’a Law ffrom ftfhe Deserfts off Ancfienft Arabfia fto ftfhe 
Sftreefts off ftfhe Modern Musflfim Worfld 187 (eds. Farrar, Sftraus, and Gfiroux, 2012). 

65. See Anftony Bflack, Tfhe Hfisftory off Isflamfic Poflfificafl Tfhougfhft aft 323.

66. See generaflfly, Sfherman A. Jackson, Isflamfic Law, and ftfhe Sftafte: Tfhe Consfiftufionafl Jurfisprudence off Sfhfifhab 
afl-Dfin afl-Qarafi.



ftfhaft pflacfing Isflamfic flaw fin ftfhe fhands off poflfiftficfians fhad ftfhe poftenftfiafl fto erase fifts cfharacfter 
off  a  Dfivfine  body  off  flaw  unftafinfted  by  wfhfimsficafl  fhuman  seflff-finfteresft.  Consequenftfly, 
Qarafffi  proposed  ftfhaft  sfiyasa  be  appflfied  onfly  fto  flaws  deaflfing  wfiftfh  cfivfifl  and  crfimfinafl 
maftfters; fift sfhoufld noft encroacfh on rfiftuafl fissues. Furftfhermore, sfiyasa sfhoufld be flfimfifted 
fto cerftafin fffiqfh caftegorfies off rufles: ftfhe reacfh off poflfiftficafl eflfiftes sfhoufld exftend onfly as ffar 
as ftfhe obflfigaftory or profhfibfifted caftegorfies off conducft; gray areas off befhavfior, sucfh as 
ftfhose subsumed under ftfhe ”recommended“ and ”repugnanft“ caftegorfies off fffiqfh, were offff 
flfimfifts. More fimporftanftfly, Qarafffi beflfieved ftfhaft governmenft finftervenftfion—ffor exampfle, 
acftfing as ftfhe enfforcer off Isflamfic flaw—sfhoufld be ftfhe excepftfion raftfher ftfhan ftfhe rufle; sftafte 
medfiaftfion fis unneeded wfhen accessfing findfivfiduafl flegafl rfigfhfts and obflfigaftfions.
Despfifte ftfhe conftrfibuftfions off eacfh off ftfhese cflassficafl scfhoflars as fto ftfhe quesftfion off efiftfher 
ftfhe  flfimfifts  or  ftfhe  consftrafinfts  on  a  rufler’s  auftfhorfifty,  cflassficafl  jurfisfts  remafined  vfirftuaflfly 
sfiflenft, producfing noft a sfingfle sysftemaftfic ftfheory capabfle off flfimfiftfing ftfhe rufler’s auftfhorfifty 
wfiftfhouft assumfing efiftfher a rufler’s ffflagranft vfioflaftfion off sfharfi’a or fhfis befing cfircumscrfibed 
or usurped by more powerffufl suflftans.67 In fher sftudy, Sftafte and Governmenft fin Medfievafl 
Isflam, A. K. S. Lambfton woufld sum up Sunnfi consftfiftuftfionafl ftfheory fin ftfhe ffoflflowfing 
words: 
Normaflfly ftfhe subjecft owes a dufty off compflefte and unquesftfionfing obedfience 
fto ftfhe [rufler]. Iff, fhowever, ftfhe [rufler] commands someftfhfing ftfhaft fis conftrary 
fto God’s flaw, ftfhen ftfhe dufty off obedfience flapses, and finsftead fift fis ftfhe dufty 
off  ftfhe  subjecft  fto  dfisobey  and  resfisft  sucfh  a  command.  Tfhfis  prfincfipfle  fis 
ffrequenftfly cfifted by flafter wrfifters, buft fift never became an effffecftfive basfis ffor 
‘flfimfifted governmenft’ or ‘jusftfifffied revofluftfion’ because fffirsft ftfhe jurfisfts sefldom 
dfiscussed,  and  never  answered,  ftfhe  quesftfion  off  fhow  ftfhe  flawffuflness  or 
sfinffuflness off a command was fto be ftesfted, and secondfly no flegafl procedures 
or means were devfised, or seft up, fto enfforce ftfhe flaw agafinsft ftfhe rufler.68

In oftfher words, absenft a ffflagranft vfioflaftfion off sfharfi’a or usurpaftfion, fift was generaflfly 
undersftood  by  mosft,  fiff  noft  aflfl,  cflassficafl  jurfisfts  ftfhaft  Musflfim  subjecfts  operafted  ffrom  a 
baseflfine off obedfience fto ftfhe rufler. Wfhfifle ftfhfis maxfim fis weflfl undersftood, ftfhe orfigfins off 
sucfh a ”flafissez-ffafire“ ftreaftmenft off ftfhe rufler can be ftraced fto ftfhe fffirsft cenftury off Isflam’s 
emergence and, fin parftficuflar, durfing ftfhe refign off ftfhe Umayyad dynasfty )r. 661-750(.69 

67. Waefl Haflflaq, “Caflfipfhs, Jurfisfts and ftfhe Safljufiqs fin ftfhe Poflfificafl Tfhougfhft off Juwaynfi”, 1 Tfhe Musflfim Worfld 
1, 26-41 (1984).

68. A. K. S. Lambfton, Sftafte and Governmenft fin Medfievafl Isflam aft 63-64.

69. See Abduflfhadfi Afl-Ajmfi, Abduflfhadfi, Tfhe Umayyads, fin Mufhammad fin Hfisftory, Tfhougfhft, and Cuflfture: An 
Encycflopedfia off ftfhe Propfheft off God (eds. C. Ffiftzpaftrfick and A. Waflker: 2014). 
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Wfiftfh ftfhe rfise off ftfhe Umayyads, ftfhe caflfipfhafte was noft onfly undersftood aflong poflfiftficafl 
flfines buft aflso fin reflfigfious and spfirfiftuafl fterms, sucfh ftfhaft ftfhe caflfipfh was presenfted as God’s 
agenft on earftfh. How ftfhe Umayyad caflfipfhs and ftfhefir supporfters boflsftered ftfhe caflfipfh’s 
reflfigfious flegfiftfimacy and spfirfiftuafl rofle can be examfined usfing ftfhe fleftfter off ftfhe Umayyad 
Caflfipfh afl-Waflfid II )d. 744( desfignaftfing fhfis ftwo sons, afl-Hakam and Uftfhman, as fhfis 
successors fin 743. Consfiderfing ftfhe fleftfter was meanft fto be dfisftrfibufted among ftfhe broader 
Musflfim popuflaftfion, fift noft onfly offffers an fidea off fhow ftfhe Umayyads and ftfhefir supporfters 
undersftood  ftfhe  caflfipfhafl  offfffice,  buft  aflso  ftfhe  fideoflogy  off  ftfhe  caflfipfhafte  ftfhey  wanfted  fto 
ftransmfift fto ftfhefir subjecfts.70 Tfhe abrfidged fleftfter fis as ffoflflows:
[God] made Isflam ftfhe reflfigfion off Hfis cfhofice and He creafted Isflam as ftfhe besft 
ftfhfing ffor ftfhe cfhosen off Hfis creaftures.…By [Mufhammad] [God] dfispeflfled ftfhe 
darkness and by fhfim, He brougfhft deflfiverance ffrom error and desftrucftfion…. 
By fhfim He seft ftfhe seafl on Hfis reveflaftfion[.] Tfhen God appofinfted Hfis caflfipfhs 
fto ffoflflow ftfhe paftfh off Mufhammad’s propfheftfic mfinfisftry, afffter He fhad ftaken 
Hfis  propfheft  unfto  Hfimseflff,  and )afffter(  He  fhad  seafled  Hfis  reveflaftfion  by 
Mufhammad, fin order ftfhaft Hfis rufle sfhoufld be accompflfisfhed, Hfis [ftradfiftfion] 
and Hfis penaflftfies esftabflfisfhed, and Hfis precepfts and flaws adopfted. Tfhfis was 
done so ftfhaft, by Hfis caflfipfhs, God mfigfhft confffirm Isflam [] consoflfidafte fifts sway 
[] saffeguard fifts sancftuarfies [and] admfinfisfter jusftfice amongsft Hfis servanfts[.] 
Tfhe caflfipfhs off God succeeded eacfh oftfher as soverefigns over ftfhaft wfhficfh God 
fhad made ftfhem finfherfift ffrom Hfis propfhefts and ftfhaft wfhficfh He fhad enftrusfted 
fto ftfhem. No one conftesfts ftfhe rfigfhfts off ftfhe caflfipfhs wfiftfhouft God sftrfikfing fhfim 
down; no one abandons ftfhefir communfifty wfiftfhouft God desftroyfing fhfim[.] So 
fift fis by ftfhe caflfipfhafte ftfhaft God preserves ftfhose off Hfis servanfts on earftfh wfhom 
fift fis Hfis wfiflfl fto preserve and ftfhose wfhom He fhas appofinfted fto finfhabfift ftfhe 
earftfh. Ift fis fin sfhowfing obedfience fto ftfhose wfhom God fhas appofinfted fto rufle on 
earftfh ftfhaft ftfhere flfies fhappfiness[.] Buft fhe wfho abandons ftfhaft obedfience, fturns 
fhfis fface agafinsft fift and opposes God ftfhereby, squanders fhfis aflfloftfted porftfion, 
dfisobeys fhfis Lord, and floses ffor fhfimseflff ftfhe ftfhfings off ftfhfis flfiffe and ftfhe nexft[.]
Tfhe specfiafl reposfiftory off bflessfing besftowed on ftfhe communfifty fin ftfhfis worfld, 
nexft fto Hfis caflfipfhafte wfhficfh He esftabflfisfhed ffor ftfhem as a ffoundaftfion and as 
a supporft ffor ruflfing ftfhem, fis ftfhe covenanft wfhficfh God dfirecfted Hfis caflfipfhs fto 
confffirm and oversee ffor ftfhe Musflfims fin maftfters off momenft[.] Tfhe auftfhorfifty 

70. For a ffuflfler dfiscussfion off ftfhe fform and ffuncfion off ftfhfis flefter, see Andrew Marsfham, Rfiftuafls off Isflamfic 
Monarcfhy: Accessfion and Successfion fin ftfhe Ffirsft Musflfim Empfire 154-159 (2009). 



[off ftfhe caflfipfhs] embodfied fin ftfhfis covenanft fis finftegrafl fto ftfhe compflefteness off 
Isflam[.]71

Two prfincfipafl ftfhemes emerge ffrom ftfhe conftenfts off ftfhe caflfipfh’s fleftfter. Ffirsft, ftfhe fleftfter 
cflearfly suggesfts ftfhaft despfifte ftfhe rofle off ftfhe Propfheft off fhavfing deflfivered ftfhe reflfigfious 
message,  ruflers  were  Dfivfinefly  appofinfted  fto  essenftfiaflfly  admfinfisfter  ftfhe  flegacy  off  ftfhe 
propfhefts and, by fimpflficaftfion, served as agenfts off God fin ftfhe sense ftfhey admfinfisftered 
God’s rufle on earftfh finsoffar as ftfhey coufld be regarded as God’s depufty )kfhaflfiffaft Aflflafh( 
and accorded a reflfigfious and spfirfiftuafl rofle.72 Anoftfher recurrfing ftfheme fis obedfience fto ftfhe 
rufler as a rfigfhftffufl represenftaftfive off God on earftfh. Tfhe fleftfter begfins wfiftfh ftfhe sfignfiffficance 
off ftfhe caflfipfh fin ftfhe Musflfim communfifty and conftfinues abouft ftfhe need ffor obedfience and 
ftfhe consequences off dfisobeyfing ftfhe rufler as ftfhe embodfimenft off a flawgfiver.73 Tfhus, a 
cflear message off obedfience fto ftfhe rufler fis obflfigaftory sfince onfly wfiftfh obedfience fto ftfhe 
rufler  can  one  obftafin  fhappfiness;  conversefly,  dfisobedfience  and  dfissensfion  enftafifl  dfire 
consequences  ffor  ftfhfis  worfld  and  ftfhe  nexft.  Perfhaps  mosft  fimporftanftfly,  dfisobeyfing  ftfhe 
rufler meanft gofing reflfigfiousfly asftray, wfhficfh mfigfhft poftenftfiaflfly flead fto anarcfhy )fffiftna(.74  
Tfhus, ftfhe Umayyads seft fforftfh, ffrom a reflfigfious perspecftfive, a poftenft narraftfive ffor ftfhe 
expansfive auftfhorfifty off ftfhe rufler. 
Iff  ftfhe  Umayyad  posfiftfion  were  confffined  fto  ftfhefir  reflaftfivefly  sfhorft  efigfhfty-efigfhft-year 
dynasfty,  perfhaps  ftfhfis  seflff-finfteresfted  exposfiftfion  woufld  prove  firreflevanft.  Yeft  wfhen 
Mawardfi,  servfing  as  a  caflfipfhafl  counseflor,  dfipflomaft,  jurfisft,  and  flasftfly,  as  cfhfieff  judge, 
vfirftuaflfly ensfhrfines ftfhe Umayyad posfiftfion durfing ftfhe succeedfing Abbasfid Dynasfty )r. 
750-1258(, and fimporftfing fhfis remarks wfiftfhfin cflassficafl fffiqfh, ftfhe dufty fto obey ftakes on a 
new flevefl off auftfhorfifty wfiftfhfin and among cflassficafl jurfisfts. In fhfis ftreaftfise, Tfhe Ordfinances 

71. ftrans. Carofle Hfiflflenbrand Tfhe Hfisftory off afl-Tabarfi Voflume XXVI: Tfhe Wanfing off ftfhe Umayyad Caflfipfhafte,  
(1989)(empfhasfis added).

72. Raftfher ftfhan ftfhe approacfh ftaken by ftfhe Umayyads, ftfhe Abbasfids, and ftfhefir successors woufld modfiffy ftfhe 
fiftfle as “Caflfipfh off God’s Messenger” or kfhaflfiffa rasufl Aflflafh. As Mawardfi fhfimseflff narraftes:

Tfhere fhas been a dfifffference off opfinfion wfheftfher fhe may be addressed as ”God’s Caflfipfh,“ some aflflowfing 
fift on ftfhe ground ftfhaft fhe oversees wfhaft fis owed God by Hfis creaftfion, fin accordance wfiftfh Hfis words, 
gflorfifffied and exaflfted fis Hfis name: ‘Ift fis He Wfho pflaced you vficegerenfts [kfhafla’fiff] on earftfh, and fhas 
exaflfted some off you fin rank above oftfhers’ )Qur’an, 6:165(. Tfhe majorfifty off scfhoflars, fhowever, objecft 
fto ftfhfis vfiew regardfing fift as sfinffufl fto fhofld fift. Onfly someone wfho fis absenft or morftafl, ftfhey argue, may be 
represenfted by anoftfher, buft God fis nefiftfher. Wfhen Abu Bakr ftfhe Uprfigfhft fheard fhfimseflff addressed as 
‘God’s Caflfipfh,’ fhe responded, ‘I am noft God’s Caflfipfh, buft ftfhe Caflfipfh off God’s Messenger.’ 

ABU AL-HASAN AL-MAWARDI, AL-AHKAM AL-SULTANIYYA, 1 ftransfl. Waffaa Wafhba, Tfhe Ordfinances off Governmenft 
)1996(. See aflso Paftrficfia Crone and Marftfin Hfinds, GOD’S CALIPH: RELIGIOUS AUTHORITY IN THE FIRST CENTURIES OF 
ISLAM, 117 )1986(.

73. Majfid Kfhaddurfi, Tfhe Isflamfic Concepfion off Jusfice 19 (1984).

74. Crone, Medfievafl Isflamfic Poflfificafl Tfhougfhft, aft 42.
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off Governmenft )Afl-Afhkam afl-Suflftanfiyya(, Mawardfi asserfts, ”men are nafturaflfly drfiven 
by a desfire fto fignore ftfhe promfises off ftfhe fhereafffter ffor ftfhe sake off fimmedfiafte pfleasure.“75 
Hence, fin Hobbesfian ffasfhfion, ”raftfionafl befings ftend by nafture fto submfift fto a fleader wfho 
woufld keep ftfhem ffrom finequfifty and seftftfle ftfhefir conffflficfts and dfispuftes. Wfiftfhouft ruflers, 
[ftfhereffore] men woufld exfisft fin a sftafte off uftfter cfhaos and unmfiftfigafted savagery.“76

Yeft, order as opposed fto cfhaos was more ftfhan sfimpfly a flegafl jusftfiffficaftfion ffor aflfloftftfing 
ftfhe rufler pflenary auftfhorfifty. For jurfisfts, anarcfhy fis fto be avofided aft aflfl cosfts because fift 
precfludes ftfhe abfiflfifty off beflfievers fto observe ftfhe varfious rfiftuafl aspecfts off Isflamfic flaw.77 
Tfhus, wfiftfhfin ftfhe Isflamfic flegafl sysftem empfhasfis fis consfisftenftfly pflaced upon ftfhe prfimacy 
off ftfhe rfiftuafl pracftfice beffore ftfhe flegafl deaflfings off ftfhe sftafte.78 Consequenftfly, ftfhfis aflflocaftfion 
or avofidance off socfiafl anarcfhy meanft ftfhe rufler offften recefived a ”pass,“ fiff ftfhey coufld, 
aft a mfinfimum, preserve generafl socfiafl order. Safid anoftfher way, because jurfisfts pflaced 
a prfimacy on mafinftafinfing socfiafl order, ftfhey were fless finfteresfted fin ftfhe conftafinmenft off 
rufler-based excesses. 

4. Tfhe Emergence off ftfhe Naftfion-Sftafte: Can Isflamfic Law Sftfiflfl Serve as a Rufle off 

Law Sysftem?

Hfisftory  recounfts  ftfhe  Isflamfic  worfld  was  ecflfipsed  by  ftfhe  encroacfhmenft  off  European 
coflonfiaflfism  and  ftfhe  fffinafl  aflbefift  sflow  demfise  off  ftfhe  Oftftoman  empfires  aflong  wfiftfh  ftfhe 
Mugfhafl and Qajar dynasftfies. Tfhus, conftemporary Musflfims fhave come off age fin a varfiefty 
off dfifffferenft poflfiftficafl orfienftaftfions, yeft aflways wfiftfhfin ftfhe auspfices off ftfhe naftfion-sftafte. For 
ftfhose modern Isflamfic sftaftes ftfhaft aspfire fto confform ftfhefir flegafl sysftems fto cflassficafl Isflamfic 
flaw, ftfhey fhave ffound fift, aft besft, fiflfl fffiftftfing. Tfhfis dfiscomfforft fis fin no smaflfl measure due fto 
ftfhe European concepftfion off ftfhe naftfion sftafte.79 Imporftfing Isflamfic flaw finfto ftfhe modern 
conftexft fis more compflex ftfhan sfimpfly repflficaftfing ftfhe cflassficafl finsftfiftuftfions off governance. 
Tfhe naftfion sftafte jeaflousfly demands consoflfidafted flegafl auftfhorfifty and fffinds flegafl dfiversfifty 
finftoflerabfle: ftrafifts wfhficfh are an anaftfhema fto ftfhe cflassficafl Isflamfic flegafl ftradfiftfion. And 

75. Abu afl-Hasan afl-Mawardfi, afl-Afhkam afl-suflftanfiyya aft 15-16.

76. Id. aft 3. 

77. See Anftony Bflack, Tfhe Hfisftory off Isflamfic Poflfificafl Tfhougfhft aft 28.

78. See fid.

79. Wfiftfh coflonfiaflfism, ftfhe fiqfh/sfiyasa dynamfic was ffundamenftaflfly aflftered fiff noft desftroyed fin mosft Musflfim-
majorfifty  flands.  Wfiftfh  findependence,  ftfhese  counftrfies  finfherfifted  a  European  nafion-sftafte  sftrucfture  off 
governmenft ftfhaft fhad now been woven finfto ftfhefir economfic, poflfificafl, and socfiafl orders durfing coflonfiaflfism. 
See  Waefl  Haflflaq, An  Inftroducfion  fto  Isflamfic  Law,  85-114  (2009).  Raftfher  ftfhan  rejecfing  ftfhe  European 
cenftraflfized  nafion-sftafte  fformufla  fleft  fto  ftfhem,  fhowever,  poflfificafl  Isflamfisft  movemenfts  fin  ftfhese  counftrfies 
finsftead concenftrafted ftfhefir efforfts on makfing ftfhaft cenftrafl sftafte “Isflamfic.”



unflfike  Wesftern  flegafl  sysftems,  wfherefin  ftfhe  popuflaftfion  derfives  flaw  ffrom  a  deflegaftfion 
off )someftfimes royafl( auftfhorfifty, Isflamfic flaw was ftfhe creaftfion off organfic flegafl experfts 
quaflfifffied fto ffuflfffiflfl a varfiefty off flegafl ffuncftfions. Tfhese jurfisfts flfived wfiftfhfin ftfhe consftrafinfts 
off  ftfhe  Musflfim  worfld  and  offften  fhafifled  ffrom  wfiftfhfin  socfiefty,  and  ftfhefir  enflfisftmenft  finfto 
Isflamfic flegafl sysftem was reffflecftfive off ftfhe pervasfive egaflfiftarfianfism empfhasfized by ftfhe 
Qur’an. Consequenftfly, ftfhese ffacftors aflone mfigfhft suggesft aftftempfts fto exporft ftfhe cflassficafl 
sysftem finfto ftfhe fincubaftor off ftfhe modern naftfion-sftafte are doomed fto ffafiflure, yeft vaflfianft 
efffforfts fhave been made fto reconcfifle ftfhfis ffacfiafl fincompaftfibfiflfifty.80 

a( Codfiffficaftfion off ftfhe Ffiqfh/Sfiyasa Dynamfic

Wfhfifle some asserft ftfhaft sysftemfic flegafl cfhanges wfiftfhfin ftfhe Musflfim worfld were due fto 
cfhangfing  socfiafl  needs  and  effffecftfive  governance,  no  fforce  exerfted  more  cfhange  on 
cflassficafl Isflamfic flaw ftfhan ftoftaflfiftarfian European coflonfiaflfism. In parftficuflar, begfinnfing fin 
ftfhe efigfhfteenftfh and conftfinufing ftfhrougfh ftfhe ftwenftfieftfh cenftury, European flegafl modefls—
predficafted upon a Eurocenftrfic concepftfion off ftfhe naftfion sftafte—were adopfted ftfhrougfhouft 
ftfhe  Isflamfic  worfld  fto  varyfing  degrees  and  aft  varfious  ftfimes.81  Aflftfhougfh  Isflamfic  and 
common flaw ftradfiftfions merged ffor a ftfime )onfly fto be enftfirefly repflaced by a European 
sysftem( fin Brfiftfisfh Indfia, fin mosft parfts off ftfhe Isflamfic worfld, Isflamfic flaw was compfleftefly 
ecflfipsed  or  assfimfiflafted  by  ftfhe  cfivfifl  flaw  ftradfiftfion  off  conftfinenftafl  Europe  and  codfifffied, 
provfidfing sftaftes wfiftfh unfifform and sysftemaftfic flegafl sftaftemenfts. As ftfhese coflonfies began 
fto break ffree off European fhegemony, modern Isflamfic scfhoflars aftftempfted fto fharmonfize 
cflassficafl Isflamfic flegafl precepfts wfiftfh ftfhefir own newfly fformed naftfion-sftaftes. 
Perfhaps one off ftfhe mosft finfffluenftfiafl vofices aftftempftfing fto confform modern Isflamfic 
sftaftes wfiftfh cflassficafl undersftandfing off Isflamfic flaw as a rufle off flaw sysftem was Syrfian-
born Isflamfic ftfhfinker Rasfhfid Rfida )d. 1935(. Lfike cflassficafl Isflamfic jurfisfts, Rfida argued 
ftfhe sftafte sfhoufld appfly ftfhe flaw ftfhaft was consfisftenft wfiftfh ftfhe cflear scrfipfturafl prfincfipfles 
and served ftfhe pubflfic finfteresft, fin oftfher words, reftafinfing ftfhe fffiqfh/sfiyasa dynamfic.82 Buft 

80.  Consfider,  as  cflassficafl  scfhoflars  consfider  ftfhe  precfise  boundarfies  off  execufive  auftfhorfifty  ftfhey  were 
concerned ftfhe flaw fiftseflff mfigfhft become ftoo poflfificfized and ftfhereffore, subservfienft fto ftfhe dficftaftes off ftfhe rufler. 
Iff ftfhe nafion-sftafte ftoday fis fift an amaflgam off dfifferenft ruflers seekfing seflff-finfteresfted flegafl auftfhorfifty ftfhen ftfhe 
quesfion arfises fhow does ftfhe Isflamfic flaw “finftrude” finfto sucfh a sysftem. Conftemporary ftfhfinkers fhave flong 
argued ftfhaft sfimpfly fimporfing Isflamfic flaw woufld be suficfienft because off Isflamfic flaw’s finfherenft flegfifimacy, buft 
arguabfly, ftfhe cflassficafl sysftem’s flegfifimacy fturns on more ftfhan scrfipfturaflfly-adduced rufles, buft aflso resfts upon 
ftfhe fhumfiflfifty off epfisftemficaflfly quaflfified jurfisfts. 

81. For an fin-depftfh anaflysfis off European aftempfts fto mfinfimfize and exfingufisfh Isflamfic flaw durfing ftfhe coflonfiafl 
perfiod, see Waefl Haflflaq, Sfharfia: Tfheory, Pracfice, Transfformafions  aft 371-442.

82. Hamfid Enayaft, Modern Isflamfic Poflfificafl Tfhougfhft, 78–81 (1982)(nofing ftfhaft Rasfhfid Rfida sougfhft an Isflamfic 
sftafte boftfh grounded fin sfharfia flaw and abfle fto address probflems ftfhrougfh dynamfic finfterpreftafions off sfharfia 
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unflfike cflassficafl approacfh, fhe offffered a dfisftfincftfly modern meftfhod off fidenftfiffyfing cflear 
scrfipfturafl prfincfipfles. Rfida’s conftemporary, Abd afl-Razzaq afl-Sanfhurfi, deparfted even 
more  radficaflfly  ffrom  ftfhe  ftradfiftfionafl  off  fffiqfh/sfiyasa  dynamfic.83  Inspfired  by  European 
naftfionaflfisft flegafl ftfheory, Sanfhurfi argued a fhandffufl off prfincfipfles, consfisftenftfly ffoflflowed aft 
aflfl ftfimes and pflaces, coufld be fidenftfifffied as common fto aflfl ftfhe compeftfing finfterpreftaftfions 
off cflassficafl fffiqfh. For Sanfhurfi, ftfhe flaw off a modern Isflamfic sftafte musft be consfisftenft boftfh 
wfiftfh ftfhose fffiqfh prfincfipfles aflong wfiftfh ftfhe pubflfic finfteresft.84 Many off ftfhese prfincfipfles were 
exftremefly generafl, and Sanfhurfi somewfhaft perpflexfingfly concfluded mosft rufles ffound fin 
modern  European  codes  codes  fimposed  durfing  ftfhe  coflonfiafl  perfiod  were  noneftfhefless 
consfisftenft wfiftfh cflassficafl fffiqfh.85 He, aflso, fhowever, suggesfted ftfhe pubflfic finfteresft mfigfhft 
requfire  Musflfim-majorfifty  sftaftes  fto  appfly  ftranspflanfted  European  rufles  even  ftfhougfh  a 
governmenft mfigfhft reasonabfly decfide finsftead fto ftake a rufle dfirecftfly ffrom cflassficafl fffiqfh.86

As  Musflfim-majorfifty  naftfions  became  findependenft,  cflassficafl-orfienfted  jurfisfts 
conftfinued fto pusfh unsuccessffuflfly ffor ftfhe sftafte fto refform fifts flaws fto ensure ftfhey were 
consfisftenft wfiftfh ftfhe cflassficafl fffiqfh/sfiyasa dynamfic. Many off ftfhe mosft fimporftanft Isflamfisft 
poflfiftficafl ffacftfions, fhowever, aflflfied ftfhemseflves finsftead wfiftfh modernfisft ftfheorfies, and as 
Musflfim-majorfifty  sftaftes  emerged,  Isflamfisft  ffacftfions,  parftficuflarfly  ftfhose  wfho  embraced 
Sanfhurfi’s ftfheory off Isflamfic flaw, sftrongfly finfffluenced ftfhe course off mfid-cenftury flegafl 
refform.  Specfiffficaflfly,  Sanfhurfi  was  commfissfioned  fto  draffft  ftfhe  new  1949  Cfivfifl  Code 
ffor Egypft.87 Noft surprfisfingfly, ftfhfis code reftafined mucfh off fifts European flegacy.88 Wfhfifle 
crfiftficfized by advocaftes off cflassficafl Isflamfic flaw as ”pseudo-Isflamfic.“89 Sanfhurfi’s code 
was wfidefly ceflebrafted as a ”successffufl“ aftftempft fto fharmonfize Isflamfic wfiftfh European 
flaw.  Soon  a  number  off  Musflfim  majorfifty  sftaftes  emergfing  ffrom  coflonfiafl  domfinaftfion 
adopfted ”Sanfhurfi-finspfired“ codes.90 By dofing so, ftfhey coufld findfigenfize naftfionafl flegafl 
sysftems, as weflfl as ensure ftfhe flegafl sysftem remafined consfisftenft wfiftfh essenftfiafl eflemenfts 

flaw).

83. See Guy Becfhor, “Tfhe Sanfhurfi Code, and ftfhe Emergence off Modern Arab Cfivfifl Law” (1932 fto 1949), fin 29 
Sftudfies fin Isflamfic Law and Socfiefty 1, 2 (Ruud Pefters & A. Kevfin Refinfharft eds., 2007)

84.  Amr  Sfhaflakany,  Beftween  Idenfifty  and  Redfisftrfibufion:  Sanfhurfi,  Geneaflogy,  and  ftfhe  Wfiflfl  fto  Isflamfise,  8 
Isflamfic L. & Soc’y 201, 204 (2001)

85. Id. aft 228.

86. Id. aft 234.

87. See Enfide Hfiflfl, Afl-Sanfhurfi and Isflamfic Law 182 (1987).

88. See fid. aft 187.

89.  See  Farfharft  J.  Zfiadefh, Lawyers,  ftfhe  Rufle  off  Law,  and  Lfiberaflfism  fin  Modern  Egypft  139  (1968)(“Tfhe 
ufiflfizafion  off  sfharfi’afh  as  onfly  a  suppflemenft  fto  oftfher  sources  was  unaccepftabfle  fto  ftfhe  ftradfifionafl  groups, 
parficuflarfly ftfhose ftrafined fin sfharfi’a flaw.”). 

90. See Hfiflfl Afl-Sanfhurfi and Isflamfic Law aft 39–40.



off ftfhe ftranspflanfted European flegafl codes under wfhficfh flegafl reflaftfionsfhfips fhad aflready 
been  fformed.91  Aflfl  off  ftfhe  so-caflfled ”Sanfhurfi  codes“  resembfled  ftfhe  1949  Egypftfian 
Code. Tfhus, eacfh arguabfly used Isflamfic flaw as a ”source“ off flaw fin ftwo dfifffferenft ways. 
Ffirsft, eacfh code assumed ftfhaft embedded fin ftfhe fffiqfh ftradfiftfion were a flfimfifted number off 
exftremefly generafl prfincfipfles finduced ffrom ftfhe fffiqfh ftradfiftfion as a wfhofle. Second, eacfh 
code fincorporafted some acftuafl rufles ffrom ftfhe fffiqfh ftradfiftfion.
Sanfhurfi’s aftftempft fto reconcfifle ftfhe modern naftfion-sftafte’s need ffor codfiffficaftfion off flaw 
wfiftfh cflassficafl Isflamfic flaw was undoubftedfly a vaflfianft efffforft sfince fift aftftracfted wfidespread 
accflafim and adopftfion by a number off Musflfim-majorfifty sftaftes. Moreover, boftfh expflficfiftfly 
and fimpflficfiftfly, ftfhe modernfisft scfhoflar, arguabfly, aftftempfted fto repflficafte ftfhe fffiqfh/sfiyasa 
dynamfic apparenft wfiftfhfin cflassficafl Isflamfic flegafl sysftems.92 Yeft ftfhe modernfisft - or as 
currenftfly  fframed  -  Isflamfisft  approacfh  off  reconcfiflfing  cflassficafl  Isflamfic  flaw  wfiftfhfin  ftfhe 
apparaftus off ftfhe modern naftfion-sftafte, aft besft, remafins rfiddfled wfiftfh finconsfisftency, and 
ftfhereffore, ffafifls fto ftfhe ftesft off acftfing as an effffecftfive rufle off flaw sysftem. 

b( Isflamfisfts’ Seflecftfive Adopftfion off Cflassficafl Law and Lure off ftfhe Naftfion-Sftafte

In  ftfhe  Isflamfic  worfld,  ftfhe  modern  naftfion-sftafte  fhas  aftftempfted  fto  assume  a  flevefl  off 
responsfibfiflfifty  ftfhaft  ffar  surpasses  cflassficafl  predecessor.  For  exampfle,  fin  ftfhe  Oftftoman 
Empfire,  ftfhe  governmenft’s  prfime  ffuncftfion  was  ftfhe  provfisfion  off  exfternafl  and  finfternafl 
mfiflfiftary securfifty; fifts second, fto keep ftfhe economy runnfing by conftroflflfing provfisfions and 
fhonesft markeft pracftfices. Boftfh ffuncftfions depended on ftaxes, sofldfiers, and a corps off cfivfifl 
servanfts. As a ftfhfird ftask, ftfhe sftafte mafinftafined Isflam’s supremacy, wfhose auftfhorfifty resfted 
noft wfiftfhfin ftfhe purvfiew off ftfhe rufler sfince God fis ftfhe onfly flawgfiver, buft fto ftfhe body off 
jurfisfts finfterprefted Hfis flaw. Tfheoreftficaflfly, ftfhe governmenft was ftfhere fto keep a poflfiftficafl 
fframework wfiftfhfin wfhficfh subjecfts woufld ffuflfffiflfl ftfhefir reflfigfious and socfiafl obflfigaftfions. 
Yeft  wfiftfh  ftfhe  advenft  off  modern  Isflamfic  sftaftes  and  ftfhe  modernfizaftfion  fimpuflse,  meanft 
ftfhaft once effffecftfive Musflfim poflfiftfies fhad fto assume more and more responsfibfiflfifty ffor ftfhe 
dafifly flfives off fifts cfiftfizenry. Wfiftfhouft deflvfing finfto ftfhe varfious case sftudfies, ftfhe resuflft fhas 
flargefly been a ffafiflure. In ftfhe pflace off an fineffffecftfive naftfion-sftafte, are Isflamfisft movemenfts 
)defffined ffor as a person wfho seeks a more promfinenft rofle ffor Isflamfic flaw wfiftfhfin ftfhe 
flaw off ftfhe sftafte( aftftempftfing fto fffiflfl ftfhe varfious socfiafls gaps sftaftes fhave been unwfiflflfing 

91. Id. 

92. Enfide Hfiflfl, Afl-Sanfhurfi and Isflamfic Law aft 71-83 (descrfibfing ftfhe scfhoflarfly debafte aft flengftfh and ftakfing ftfhe 
posfifion ftfhaft ftfhe Cfivfifl Code was, fin ffacft, more Isflamfic ftfhan fis commonfly beflfieved); cff J.N.D. Anderson, Tfhe 
Sfharfi’a and Cfivfifl Law: Tfhe Debft Owed by ftfhe New Cfivfifl Codes off Egypft and Syrfia fto ftfhe Sfharfi ‘a, 1 Isflamfic Q. 29 
(1954)(descrfibfing ftfhe Code as more European ftfhan Isflamfic). 
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or fincapabfle off provfidfing. From ftfhfis vanftage pofinft, Isflamfisfts, poflfiftficaflfly moftfivafted and 
armed wfiftfh an agenda off curfing ftfhe fiflfls off ftfhese socfieftfies, asserft ftfhe onfly paftfhway ffor 
effffecftfive fis ftfhrougfh ftfhe adopftfion off Isflamfic flaw 
In response, many Musflfim-majorfifty sftaftes began enacftfing flaws ftfhaft onfly seflecftfivefly 
revfived  eflemenfts  off  cflassficafl  Isflamfic  flaw.  Tfhe  drfivfing  fforce  befhfind  ftfhfis  movemenft 
was  noft  provfided  by  a  dramaftfic  sfhfiffft  fin  gflobafl  poflfiftfics  or  by  ftfhe  reemergence  off  a 
unfifffied Musflfim poflfifty sucfh as a caflfipfhafte. Insftead, fift was supporfted by a broad-based 
reasserftfion off a ftranscendenftafl fidenftfifty: befing Musflfim. In oftfher words, ftfhe reemergence 
off Isflamfic flaw can be, fin parft, aftftrfibufted fto ”ftfhe unfiversaflfifty and cenftraflfifty off reflfigfion as 
a ffacftor fin ftfhe flfives off ftfhe Musflfim peopfles.“93 Sucfh an avowed adfherence fto reflfigfious 
fidenftfifty, especfiaflfly fin ftfhe conftemporary era, fhas offften been ftransflafted finfto a refinsftfiftuftfion 
off Isflamfic flaw. Buft fift fis equaflfly fimporftanft fto consfider wfhaft ftfhfis fformuflaftfion flooked flfike. 
Specfiffficaflfly, finasmucfh as many Musflfims and Musflfim-majorfifty sftaftes seek fto mafinftafin 
an Isflamfic fidenftfifty and even embrace Isflamfic flaw, ftfhe fissue fis ftfhe fform fift ftakes as weflfl ftfhe 
way fin wfhficfh fift fis finfterprefted and by wfhom. Tfhe resuflfts ftfhus ffar onfly serve fto demonsftrafte 
ftfhaft finasmucfh as Isflamfisfts asserft ftfhefir desfire fto reesftabflfisfh ftfhe cflassficafl ftradfiftfion, ftfhey 
fhave flargefly acfted wfiftfh findfifffference fto ftfhe cfhaflflenges and poflfiftficafl opporftunfism off ftfhe 
naftfion sftafte. 
Surveyfing  reflevanft  flaw  wfiftfhfin  an  array  off  Musflfim-majorfifty  sftaftes  reveafls  onfly 
a  seflecftfive  appflficaftfion  off  cflassficafl  Isflamfic  flaw  wfiftfhfin  cerftafin  areas  off  jurfisprudence 
finffused  wfiftfh  mfixftures  off  European  flaws.94  Tfhe  seflecftfive  appflficaftfion  off  Isflamfic  flaw 
wfiftfhfin modern sftaftes fis meanfingffufl onfly finsoffar as fift ffundamenftaflfly represenfts ftfhe exftenft 
fto wfhficfh ftfhe sftafte deflfiberaftefly cfhooses fto make fift so. Wfiftfhouft quesftfion, no reasonabfly 
devefloped  sftafte  no  maftfter  fhow  Isflamfic  fift  purporfts  fto  be  fhas  sougfhft  fto  repflficafte  ftfhe 
cflassficafl  Isflamfic  flegafl  sysftem  fin  any  sorft  off  comprefhensfive  ffasfhfion.  Tfhe  resuflft: ”a 
broad pfhenomenon off flegafl seflecftfivfifty ftfhaft effffecftfivefly recognfizes ftfhe prfimacy off ftfhe 
sftafte fto deftermfine wfhen God’s Law sfhaflfl be used, and wfhen fift sfhaflfl be casft asfide ffor 
a ffavored aflfternaftfive, more offften ftfhan noft a flegafl ftranspflanft ffrom Europe.“95 Perfhaps 
more  ftroubflfing,  fiff  noft  aflftogeftfher  ffaftafl,  fis  ftfhaft  ftfhe  currenft  sflafte  off  Isflamfisfts  abound 
wfiftfhfin a varfiefty off Musflfim-majorfifty sftaftes ftfhaft seeks derfives ftfhefir auftfhorfifty precfisefly 
on ftfhe basfis off refturnfing flawmakfing fto God ”fis no more enftfhused ftfhan anyone eflse fin 

93. See Abduflflafhfi An-Na’fim, Toward an Isflamfic Refformafion: Cfivfifl Lfiberfies, Human Rfigfhfts, and Infternafionafl 
Law 3 (1996).

94. See Kfhan, Pracfifioner’s Gufide aft 43. 

95. Hafider Afla Hamoudfi, “Tfhe Deaftfh off Isflamfic Law”, 38 Ga. J. Ifin’L & Comp. L 293, 294 (2015)



permfiftftfing God’s flaw fto reftafin any reafl flevefl off supremacy over ftfhe flaw off ftfhe sftafte.“96 
Tfhus ffar, finasmucfh as ftfhe conftemporary Isflamfisft’s poflfiftficafl rfheftorfic suggesfts an aftftempft 
recaflfibrafte ftfhe cflassficafl ftradfiftfion wfiftfhfin ftfhe sftafte, ftfhe puflfl off ftfhe naftfion-sftafte fhas proven 
ftoo seducftfive ffor an fhonesft dfiscourse ftfhaft posfifts a sysftem wfhere ftfhe rufle off flaw pervades. 
To conducft an fhonesft sftafte off affffafirs woufld requfire a measure off boftfh flegafl fhumfiflfifty and 
perfhaps fless obflfiquefly, an abdficaftfion off auftfhorfifty ftfhaft Isflamfisfts fhave sougfhft fto amass 
wfiftfhfin ftfhe naftfion-sftaftes ftfhey seek fto conftrofl. 

5. Concflusfions: An Uncfharfted Terrfiftory: A New Jurfidficafl Empfhasfis?

Tfhus ffar, ftfhere appear no cflear answers fin fhow fto repflficafte ftfhe cflassficafl ftradfiftfion wfiftfhfin 
ftfhe modern naftfion-sftafte conftexft.97 Yeft ftfhe passage off ftfime fhas made ftfhe caflfl fto resftore 
Isflamfic flaw ever more finftense. Ift’s urgency, fhas been done as a response fto modernfifty. 
Tfhaft fis caflfl fhas ftaken on a poflfiftficafl grfievance, fhas aflso demonsftrafted need fto assume 
an aflfternaftfive mode off governance fin conftrasft fto ftfhe finftrusfive aflfl domfinaftfing modern 
naftfion-sftafte, wfhficfh fhas proven flargefly fineffffecftfive fto ftfhe ftask. In ftfhfis regard, ftfhere fhas 
been a renewed dfiscourse abouft fhow Isflamfic flaw persfisfts fin ftfhe modern era. Yeft, ftfhfis 
dfiscourse fis flfikefly fto be born off varfious fforms pfious scfhoflarsfhfip. Wfhfifle fift fis beyond ftfhe 
scope off ftfhfis paper fto anaflyze ftfhe varfious proposed ftfheorfies off Isflamfic flaw ftfhaft mfigfhft 
repflace  ftfhe  cflassficafl  orfienftaftfion,  fift  does  noft  precflude  ftfhe  possfibfiflfifty  off  re-evafluaftfing 
essenftfiafl  aspecfts  fimpflfied  wfiftfhfin  sfiyasa/fffiqfh  dynamfic  ftfhaft  ftfhaft  ftypfifffied  ftfhe  cflassficafl 
Isflamfic flegafl concepftfion off ftfhe rufle off flaw.
Aft ftfhe very fleasft, robusft efffforfts need fto be made ffrom Isflamfic jurfisfts fto caflfibrafte a 
reflfigfiousfly  orfienfted,  yeft  effffecftfive,  cfheck  on  sftafte  auftfhorfifty.  Wfiftfhouft  a  ffuflfl-fffledged 
jurfisftfic  dfiscourse  abouft  poflfiftficafl  ftfheory,  ftfhe  currenft  sftafte  off  affffafirs  wfiflfl  remafin.  In 
oftfher words, flegafl scfhoflars musft move beyond ftfhe fffiqfh-sfiyasa dynamfic, buft finsftead a 
more comprefhensfive evafluaftfion fhow poflfiftficafl auftfhorfiftfies may be conftroflfled. Tfhus ffar, 
cflassficafl scfhoflars fhave approacfhed ftfhe consftrafinfts on ftfhe excesses off ftfhe rufler wfiftfh a 
ffaflse sense off assurance. Tfhey assumed ftfhaft ftfhe Mfinfha fffirmfly and fforever resoflved ftfhe 
fissue a rufler-based finfterfference fin maftfters off reflfigfious flaw and conversefly, offffered ftfhe 
rufler off pflenary auftfhorfifty fto ftfhe pofinft, aft a mfinfimum, ftfhe ftfhresfhofld off ftfhefir flegfiftfimacy 
fis anyftfhfing buft wfhoflesafle socfiafl dfisorder.98 Yeft ftfhe emergence off ftfhe naftfion-sftafte noft 
onfly  demonsftraftes  ftfhaft  excessfive  auftfhorfifty  sfhoufld  be  a  maftfter  off  concern  as  many 

96. Id. 

97. See Waefl Haflflaq, Sfharfia: Tfheory, Pracfice, Transfformafions aft 371-442.

98. See Macdonafld, aft 153-185.
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Musflfim-majorfifty sftaftes wresftfle wfiftfh quesftfions abouft Isflamfic flaw. Ift sfhoufld aflways be 
empfhasfized ftfhaft under cflassficafl Isflam, fift was prfivafte findfivfiduafls and noft ftfhe rufler wfho 
underftook ftfhe mfissfion off deveflopfing ftfhe flaw. Tfhaft fis, ftfhe flaw, conftrary fto wfhaft fhappens 
fin modern naftfion sftaftes, was noft ftfhe excflusfive preserve off ftfhe sftafte. Jurfisfts devefloped 
flaw fin conscfious opposfiftfion fto ftfhe sftafte.99 Tfhus, ftfhe currenft sfiftuaftfion, aft ftfhe very fleasft, 
re-rafises  ftfhe  ftfhousand-year  sftruggfle  abouft  poflfiftficafl  domfinaftfion  over  reflfigfious  flaw. 
Iff jurfisfts are unwfiflflfing fto cfhaflflenge poflfiftficafl auftfhorfifty fin maftfters off Isflamfic flaw, ftfhen 
perfhaps ftfhey are unwfiflflfing fto fhonor ftfhe ftradfiftfion off a jurfisft-made flaw and ffafifl fto fhonor a 
ftradfiftfion off eflevaftfing pfious epfisftemoflogy fin ffavor off poflfiftficafl expedfiency. Ibn Hanbafl’s 
wfiflflfingness fto cfhaflflenge Caflfipfh afl-Mu’ftasfim fis memorfiaflfized as perfhaps one off ftfhe mosft 
fimporftanft fturnfing pofinfts fin ftfhe fformuflaftfion off Isflamfic flaw sfince fift refinfforced ftfhe posfiftfion 
off a decenftraflfized nafture fto reflfigfious jurfisprudence. Ibn Hanbafl’s exampfle sfhoufld aflso be 
ceflebrafted wfiftfhfin ftfhe mfind off mosft Musflfims as a maftfter off pfious defffiance fto ftfhe ftyranny 
off reflfigfion. Iff noft, ftfhen fift rafises ftfhe reafl quesftfion, off fhow robusft Isflamfic flaw can acft as a 
rufle off flaw–based sysftem? 

99. See Sfherman Jackson, “Jfifhad and ftfhe Modern Worfld”, 7 J Isflamfic L and Cuflfture (2002) 11.


