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CHAPTER ONE

INTRODUCTION

1. Background of the Study

The first decade of the 21% century marks the beginning of a new era of competition for land and
natural resources.! Since 2008, the issue of large scale agricultural investments has attracted
tremendous global attention.? The lease and purchase of land through transnational agreements
assumed unprecedented scale. The increased level of large scale agricultural investments is one
of the dramatic effects of the interconnected and mutually reinforcing finance, food, energy
crisis.®> The Ethiopian Investment Proclamation defines the term “investment” as expenditure of
capital in cash or in kind or in both by an investor to establish a new enterprise or to expand or
upgrade one that already exists.* Agricultural investment is defined as enhancing production and
productivity intended for supply to the market by undertaking modern agricultural activities with
the support of improved and new technologies (including best seed, chemicals, hormones,
machineries, electronics equipments, improved hand tools, etc) with improved utilization and
increased number of workforce.®> Article 2(1) of the Ethiopian Agricultural Investment Land
Administration Agency Establishment Regulation defines the term “agricultural investment™ as a
capital outlay by an investor to establish a new large scale agricultural investment or to expand
or upgrade an existing agricultural investment.® The same Regulation also defines “large scale
agricultural investment land” as a stretched and adjacent agricultural investment land above

5,000 hectare or less but deemed feasible and administered by the federal government on the

!Nadia Cuffaro and David Hallam, “Land Grabbing” in Developing Countries: Foreign Investors, Regulation and
Codes of Conduct <http://farmlandgrab.org/uploads/attachment/wp201103.pdf > accessed 27 August 2013

2 The allocation of land to investors in Ethiopia has been practiced since the second half of the 1990s. Nevertheless,
many of the land allocated up until the end of 2002 was to local investors and the land allocated was smaller in size
less than 500 hectares. Foreign investors started showing interest following the enactment of the generous
investment proclamation (repealed Proclamation 280/2002) and the success of the floriculture business in European
markets. The demand for land in Ethiopia increased sharply since 2008 by both domestic and foreign investors. The
year 2008 saw more than one-third of the land allocated by regions in the ten year period.

% ibid

4 Investment Proclamation 769/2012, Article 2(1)

° Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Challenges and Recommendations on
Foreign Agricultural Investment (May 2014), p. 1, (translation mine)

& Ethiopian Agricultural Investment Land Administration Agency Establishment Council of Ministers Regulation,
Regulation 283/2013, Federal Negarit Gazeta, 19" Year No. 32, Article 2(1)

1



basis of power of delegation obtained from regional states.” Likewise, the Regulation by the
Council of Ministers on the Agricultural Investment Land Administration defines “Large arable
lands” shall mean farm lands exceeding area of 5000 hectares that the Federal Government hands

over from regions and administers the land for agricultural development.®

Agricultural investments involving large-scale land acquisitions are documented in different
parts of the developing countries including Africa, Asia, Latin America and Eastern Europe.
Nonetheless, most of the countries selling or leasing lands to foreign investors are low-income
African countries. Africa is considered by investors as the most convenient place to secure arable

land.

Ethiopia, a federal state comprised of nine ethnically-based regional states, is one of the least
developed countries in Africa at the center of large-scale agricultural investments.® In historical
perspective, the attention given to private large scale agricultural investment in Ethiopia was
low. Nevertheless, the number of investors engaged in agricultural investment increased since

1991 following the newly adopted policy of agricultural reform and privatization.°

The consideration of the overarching policy framework is necessary to clarify the motivations
behind the promotion of large scale agricultural investments in Ethiopia as “a land of unique
opportunity”. The Rural Development Policy and Strategy (RDPS) highlights the importance of
agricultural investment using technology in areas endowed with land resources.!* The
agricultural policy of Ethiopia which has been in place since 1991 is mainly outlined in the
Agricultural Development Led Industrialization (ADLI). The policy envisages realizing the

vision of market led modern agriculture or market oriented agricultural development.'? This

" Ethiopian Agricultural Investment Land Administration Agency Establishment Council of Ministers Regulation,
Regulation 283/2013, Federal Negarit Gazeta, 19" Year No. 32, Article 2(2)
8 Regulation by the Council of Ministers on the Agricultural Investment Land Administration, March 2010

® Oakland Institute, FAQs on Indian Agricultural Investments in Ethiopia (February 2013)
<http://www.oaklandinstitute.org/sites/oaklandinstitute.org/files/Ethiopia_India_FAQ.pdf> accessed 22 August
2013

OMinistry of Agriculture of Federal Democratic Republic of Ethiopia, Public Relations Bureau, Ethiopia: The
Gifted Land of Agricultural Investment (2012, p. 2

11 Ministry of Agriculture, The Organization of Ethiopian Agricultural Investment Land Administration Agency,
April 2013, p.2

12 Ministry of Agriculture of Federal Democratic Republic of Ethiopia, Public Relations Bureau, Ethiopia: The
Gifted Land of Agricultural Investment (2012, p. 1-2



agricultural development strategy is described as dualist by promoting both the security of
smallholder agriculture while at the same time promoting agricultural investments. The strategy
views state ownership of land as an essential instrument for realizing rapid agricultural growth
while at the same time recognizing usufruct rights for smallholders.!® In line with the Voluntary
Guidelines on the Responsible Governance of Tenure (VGGT), ADLI prioritizes sustainable
productivity of small scale farm holdings. The strategy underscores the use of improved
technologies and best practices to enhance the productivity of smallholder farmers who are
deemed to be the principal source of agricultural growth.'* Nevertheless, the government has
embarked upon large scale agricultural investment which is characterized to be the second
development alternative for providing industrial inputs as well as earning foreign exchange.*® It
is contended that as land is among the main resources available at the disposal of the country, it
has to be used so as to transform the vision of the state into a middle-income country.'® To this
effect, large scale agricultural investment is said to play a significant role alongside smallholder
agriculture is amplified.!” The government refutes efforts to depict large scale agricultural;

investment as being antagonistic to smallholder cultivation.®

Consequently, the country has been actively promoting agricultural investment including that of
large scale ones. Large scale agricultural investments in Ethiopia form part and parcel of the
government commercialization push which is receptive to small, large, foreign and domestic,
public or private investments.!® It has been said that the number of local and foreign investors

who seek to invest in the area is on the increase.?’ Following the onset of commercial agriculture

13 Tom Lavers (2012) ‘Land grab’ as development strategy? The political economy of agricultural investment in
Ethiopia, Journal of Peasant Studies, 39:1, 105-132

14 Presentation by Mr. Abera Mulat, Director of the Ethiopian Agricultural Investment Land Administration Agency,
National Mobilization Forum on Agricultural Investment, May 24-25, 2014

15 Ministry of Agriculture of Federal Democratic Republic of Ethiopia, Public Relations Bureau, Ethiopia: The
Gifted Land of Agricultural Investment (2012), p. 2

16 Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Challenges and Recommendations
on Foreign Agricultural Investment (May 2014), p. 1, (translation mine)

17 Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Challenges and Recommendations
on Foreign Agricultural Investment (May 2014), p. 1, (translation mine)

18 Interview with Dr. Workafes Woldetsadik, Ethiopian Agricultural Investment Land Administration Agency, May
28,2014

9 ibid

20 Presentation by Mr. Abera Mulat, Director of the Ethiopian Agricultural Investment Land Administration Agency,
National Mobilization Forum on Agricultural Investment, May 24-25, 2014

3



in Ethiopia more than 11,773 local and foreign investors received investment licenses.?! In 2015,
there are about 5,680 local and foreign investors in the sector.?? 5,583 of these are administered
by the regional states, while the remaining 97 large scale agricultural investments are handled by
Ethiopian Agricultural Investment Land Administration Agency.?® At the federal level, 135
foreign, Diaspora and local investors have obtained their investment license and took possession
of a combined land area of 498, 501 hectares.?* At the regional level, close to 5240 investors
have obtained their investment license and took possession of 1.73 million hectares of land.?®
Thus, about 5284 investors account for 2.2 million hectares of arable land on the basis of lease
agreements concluded with the Ministry of Agriculture since 1992 as shown in the table below.?
It is submitted that about 270 foreign investors including those foreign nationals of Ethiopian
origin have been engaged in agricultural investment.?” In particular, the year 2008 saw a
paradigm shift since the government intensified the allocation of large tracts of land to national
and foreign agricultural investors.?® As shown in the table below, 2.2 million hectares of land has

been transferred at the regional and federal levels to more than 9000 investors.?°

21 Ministry of Agriculture of Federal Democratic Republic of Ethiopia, Public Relations Bureau, Ethiopia: The
Gifted Land of Agricultural Investment (2012), p. 7

22 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015, available at < http://addisfortune.net/columns/non-performing-agricultural-investments-get-the-
axe/>

2 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015

24 presentation by Mr. Abera Mulat, Director of the Ethiopian Agricultural Investment Land Administration Agency,
National Mobilization Forum on Agricultural Investment, May 24-25, 2014

25 presentation by Mr. Abera Mulat, Director of the Ethiopian Agricultural Investment Land Administration Agency,
National Mobilization Forum on Agricultural Investment, May 24-25, 2014

2 Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Challenges and Recommendations
on Foreign Agricultural Investment (May 2014), p. 1, (translation mine), Recently, these figures have increased to
2.3 million hectares of land. See also Asefa Mideksa, Government Provides over 2.3 Million Hectares of Land for
Investors in Agriculture, Ethiopian News Agency (ENA), 13 May 2015, available at <
http://www.ena.gov.et/en/index.php/economy/item/772-gov-t-provides-over-2-3-million-hectares-of-land-for-
investors-in-agriculture>

27 Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Challenges and Recommendations on
Foreign Agricultural Investment (May 2014), p. 1, (translation mine)

2Felix Horne (2011), Understanding Land Investment Deals in Africa: Ethiopia, Oakland
Institute<http://www.oaklandinstitute.org/sites/oaklandinstitute.org/files/Ol_Ethiopa_Land_Investment_report.pdf>
accessed 27 August 2013

29 Ethiopian Agricultural Investment Land Administration Agency, Special Plan for Facilitating the Development of
Land Transferred to Investors, August 2013, p.2



Table 1: List of Large Scale Agricultural Investors in Regional States in Ethiopia

List of Large Scale Agricultural Investors in Regional States in Ethiopia

No. Regions No. of | Land Capital Total No of
Projects | Transferred Registered Employment
(ha.)
1 | Oromiya 929 458292.2 66775 736890
2. | Afar 48 22364.89 9045 86853
3. | Somali 15 9332.86 79 2236
4. | Benishangul 306 600253.9 2018666 76955
5. | SNNP 1408 311502.1 13093692 80123
6. | Amhara 1290 171771.89 20744 674508
7. | Dire Dawa 186 10819 678 17270
8. | Tigray 397 109318 2598 389169
9. | Addis Ababa 364 17420 2916 77877
10. | Gambella 304 399491 1624 79697
11.| Harare 37 7428.4 115 826
12.| Total 5, 284 2,117,994.24 | 15, 216, 932 2,222,404

Source: Ethiopian Agricultural Investment Land Administration Agency (EAILAA) (The Gifted

Land of Agricultural Investment (2012))

On the other hand, a total land of 483, 070 hectares has been transferred to investors only at the

federal level by the Ethiopian Agricultural Investment Land Administration Agency as shown in

the table below. Although the figure stood at 578, 501 as shown in the table, the figure changed

as a result of the cancellation of some seven large scale agricultural investment agreements by

the Agency which resulted in the return of some of the land transferred. In late December 2015,

the land size of returned investment land to the federal land bank stood at 90,431 hectares. Thus,
the net total transferred land stands at 483, 070 hectares in December 2015. With the cancellation

of the four contracts, the total number of investors has also reduced to 131 investors in December

2015. With the cancellation of the agreement concluded with Karuturi Agro Products which took

possession of 100,000 hectares of land on 25" of December 2015 and with the concomitant




announcement by the Ethiopian Agricultural Investment Land Administration Agency that the
company would lose 98,800 hectares of land, the size is likely to reduce even further.*°

%0 Fana Broadcasting Agency, Ethiopian Agricultural Investment land Agency Terminated Its Agreement with
Karuturi, December 31, 2015, See also Berhanu Fekade and Wudinhe Zenebe, Government took over more than
98,000 hectares from Karuturi (The Reporter, 2 January 2016)
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Table 2: Total Transferred Investment Land for (Foreign, Diaspora and Local Investors)

No. | Total Transferred Investment Land for (Foreign, Diaspora and Local Investors)

1 Investment Land Transferred for Foreign | Hectares No of Investors Investment Capital in Million
Investors (Ha) Birr (Ethiopian Currency)
Gambella 241, 012 11 47,564
Benishangul 82,377 6 2,217
SNNPRS 31,000 4 1,673
Somali 6,000 2 266

Sub-Total 1 360,389 23 51, 720

2 Investment Land  Transferred for
Diaspora Investors
Benishangul 16,286 10 390
SNNPRS 13,637 5 161

Sub-Total 2 29,918 15 551

3 Investment Land Transferred for Local
Investors
Gambela 31,800 35 667
Benishangul 94,988 51 2,535
Ambhara 6,183 1 -
SNNPRS 50,223 13 602
Oromia 5,000 1 -

Sub-Total 3 188,194 101 3,804

Grand Total 578, 501 139 56,075

Source: Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Land Transfer Directorate (December 2015)



Table 3: Land Transferred by the Agency as of December 2015

1. Number of cancelled investors 7

2. Size of returned investment 90,431
land to the Federal Land Bank

3. Total transferred land 483,070

4. Total number of investors 131

Source: Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Land
Transfer Directorate (December 2015)

Makki attributes this surge in agricultural investments in Ethiopia to three major developments,
namely the considerable growth in world market demand for land-derived commodities
including food and biofules, the expansion of the roads and communications infrastructure and

the liberalization of Ethiopian investment codes.!

The principal objectives that the government aims to attain by pursuing this avenue include fiscal
and non-fiscal. These include production of export crops and increasing the foreign earnings of
the country, expansion of the production of crops needed for agro-industry, benefiting local
communities by way of the construction of infrastructure and social assets including health posts,
schools and access to potable water, provision of the opportunity for technology transfer and

promotion of energy security.>?

Consequently, the country has earmarked large swathes of land for large scale agricultural
purposes. Nevertheless, there is no accurate figure on the exact amount of land allocated for this
purpose. Following the establishment of the federal land bank, estimates of the amount of land
allocated for this purpose ranges from 3 million hectares to 5 million hectares of land.*® 4.6

million hectares of land deemed to be suitable for agricultural investment has been identified

31Fouad Makki (2012): Power and Property: commercialization, enclosures, and the transformation of agrarian
relations in Ethiopia, Journal of Peasant Studies, 39:1, 81-104

%2 Dessalegn Rahmato, Land to Investors: Large Scale Land Transfers in Ethiopia

< http://www.landgovernance.org/system/files/Ethiopia_Rahmato_FSS_0.pdf > accessed 22 August 2013

33 Rachel Nalepa, Land for Agricultural Development in the era of Land Grabhing: A spatial exploration of the
“marginal lands” narrative in Contemporary Ethiopia

< http://www.plaas.org.za/sites/default/files/publications-pdf/LDPI40Nalepa.pdf > accessed 15 August 2013




from different regional states.3* 3.77 million hectares of land which has been identified for this
purpose has been deposited to the federal land bank.®* Large tracts of land in Gambela,
Benishangul-Gumuz, Southern Nations, Nationalities and Peoples National RegionAL State
(SNNPRS) and other regional states has been transferred to large scale agricultural investors.®
The Federal Land Bank is a mechanisms established by the Ministry of Agriculture for the
purpose of proper administration and provision to the investors in need of investment land.3” As
indicated in the table below close to 3.7 million hectares of land has transferred from the regional

governments to the Federal Ministry of Agriculture.®

Table 4: Geographical Distribution of Investment Land Transferred to the Federal Land Bank

Region Land Transferred (ha)
Benishangul-Gumuz 1, 149, 052

Gambela 1, 226,893

Oromia 1, 079, 866

Amhara 6183

Somali regional State 6000

SNNPRS 219,000

Total 3.77 million hectares

Source: Ethiopian Agricultural Investment Land Administration Agency (EAILAA) (2014)

As mentioned earlier, the Ethiopian Federation is comprised of nine regional states and two
chartered cities. However, as can be seen from the table above, much of the land deposited in the
federal land bank comes mainly from only few regional states. The actual scale of the land deals
undertaken has not yet emerged primarily due to the lack of transparency and the secrecy

surrounding these agricultural investment deals.®® According to government figures in December

34 Presentation by Mr. Abera Mulat, Director of the Ethiopian Agricultural Investment Land Administration Agency,
National Mobilization Forum on Agricultural Investment, May 24-25, 2014

3 Presentation by Mr. Abera Mulat, Director of the Ethiopian Agricultural Investment Land Administration Agency,
National Mobilization Forum on Agricultural Investment, May 24-25, 2014

*ibid

37 Ministry of Agriculture of Federal Democratic Republic of Ethiopia, Public Relations Bureau, Ethiopia: The
Gifted Land of Agricultural Investment (2012), p. 8

38 Ministry of Agriculture of Federal Democratic Republic of Ethiopia, Public Relations Bureau, Ethiopia: The
Gifted Land of Agricultural Investment (2012), p. 8
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2015, total land 498, 501 hectares of the land earmarked for these large scale agricultural
investments have already been transferred through lease agreements concluded with qualified
local, Diaspora and international investors.*® Nevertheless, other reports suggest that investors

were granted a much larger combined total land area.**

Both public and private companies are involved in agricultural investment in the country,
including private individuals, national states and agro industrial complexes, although the
majority of investors are private companies.*? Foreign-state owned or affiliated agricultural
investments take place in the country.®® Land is leased to foreign and domestic investors who
wish to engage in agricultural investment for a period of years.** The land allocated for foreign
investors is bigger than that of the land given to domestic investors.*® It is contended that foreign
investors are much more equipped than domestic counterparts in terms of capital and technology
to justify the leasing of large scale agricultural lands to foreign investors.*® As was shown by
Oakland Institute, while large foreign land investments attract the attention of the media, as
opposed to popular belief, many land deals in Ethiopia are in actual fact small-scale investors of

local and Diaspora origin.*” As shown on the table above, domestic investors account for the

40 presentation by Mr. Abera Mulat, Director of the Ethiopian Agricultural Investment Land Administration Agency,
National Mobilization Forum on Agricultural Investment, May 24-25, 2014

41Daniel and Mittal (2010) (Mis) Investment in agriculture: the role of international finance corporation in global
land grabs. Oakland, CA: The Oakland Institute <http://www.oaklandinstitute.org/misinvestment-agriculture-role-
international-finance-corporation-global-land-grab>accessed 29 August 2013

42 Lavers (n 13)

“ibid

“ibid

45 Rahmato (n 32)

46 ibid (Foreign investors engaged in agricultural investment in Ethiopia hail from different countries. The foreign
investors interested in land acquisition land can be categorized in to three groups. The first group of foreign
investors is those which hail from states with insufficient agricultural land and water resources. These are states
characterized by a high level of population pressure and strong economic growth. The states pursue a national food
security strategy through outsourcing of food production to third countries. The second group of foreign investors
hails from states with extremely limited land and water resources but with plenty of capital available due to
abundant oil riches. These are states which are dependent on food imports and are also adversely affected by the
volatility of the price of food and export ban and fluctuating food prices. The third group of foreign investors in
Ethiopia is energy investors. They come from states in increasing demand for biomass to generate energy and fodder
crops as agricultural raw materials destined for industrial use. The pattern also follows the south-south pattern
observed elsewhere in Africa. However, with 35 companies, Indian investors prove to be the most aggressive. There
are also pronouncements that as much as 1.8 million hectares of land earmarked for agricultural investments may be
awarded to Indian Investors in the period lying ahead.(See Rahmato (n 32))

4"Horne (n 28)
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bulk of the capital as compared to foreign investors.*® The small scale land transfers made

largely to domestic investors are much bigger in number.

The giveaway rental fees, the long term lease periods, the access for credit and the generous
package of investment incentives and tax inducements the country offers have made agricultural
investment projects in Ethiopia lucrative.*® The low amount of the land fee charged are one of
the reasons why investors seek to get more land than they can manage and which they leave
undeveloped.®°

Lavers argues that large-scale agricultural investments constitute one of the cornerstones of the
development strategy pursued by the Ethiopian government.®® The government has actively
promoted large scale agricultural investments as a pillar of national economic growth.5?
Likewise, the poverty reduction strategy papers of the country have focused on attaining
economic growth based on the commercialization of agriculture with strong impetus and leading

role played by the private sector.>®

Various large scale agricultural investments are engaged in the production of peasant foods,
wage foods, industrial inputs, export crops and bio-fuel crops.>* The Ethiopian government has
particularly focused on the vast low land areas and basins especially not inhabited by agro
pastoralists for the expansion of large scale agricultural investments.®® Thus, lands which are
characterized to be “unused” lands in low-population areas in the country have been the focus of
such investments particularly in Gambela, Benishangul-Gumuz, Oromia and Southern Nations,
Nationalities and Peoples Regional (SNNPR) States.*® According to the land cover inventory that

the Ethiopian government prepared based on satellite imagery the area under cultivation by

48 Makki (n 31)

4% Rahmato (n 32)

%0 ibid

*Libid

%2jbid

SSImeruTamrat, Governance of Large Scale Agricultural Investments in Africa: The Case of Ethiopia (paper
presented at the World Bank Conference on Land Policy and Administration)
<http://siteresources.worldbank.org/EXTARD/Resources/336681-1236436879081/5893311-
1271205116054/tamrat.pdf> accessed 16 August 2013

5 Lavers (n 13)

%5 Ministry of Agriculture of Federal Democratic Republic of Ethiopia, Public Relations Bureau, Ethiopia: The
Gifted Land of Agricultural Investment (2012) 2

*bibid
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peasants, agro-pastoralists and others is said to be less than 20 percent of the total area of the
country.®” This figure is oftentimes used to justify the argument that there is plenty of “unused”
land that can be handed over to investors.®® Communal areas are particularly targeted for large
scale agricultural investments as being “unused” and by extension terra nullius®*despite patterns
of pastoralism and shifting cultivation and strong constitutional basis for the protection of
pastoralist thereof.®

Nevertheless, Nalepa attempts to rebut the claim that the lands which are the subject of large
scale agricultural investments in Ethiopia are “unused” and “degraded” by demonstrating the

important roles they play by way of supporting local inhabitants.5!

As Lavers noted, receiving countries of large scale agricultural investments like Ethiopia
highlight the developmental roles that such investments could play including addressing food
crisis and poverty, rural development, technology transfer, development of infrastructure,
generating employment, earning foreign exchange and GDP growth.®? The Ethiopian
government contends that agricultural investments are critical for allowing much needed foreign
currency into the economy and they are also said to contribute to the long term food security by

way of technology transfer to smallholder farmers. 3

However, the Oakland Institute submits that there is a large discrepancy between publicly stated
positions, laws, policies, and procedures and what is actually happening on the ground.®* It
argues that commercial agricultural investments are likely to have the effect of increasing food
insecurity on the local inhabitants living in the proximity of the areas.®® The Oakland Institute
also asserts that mechanisms are lacking to ensure that the said outcomes such as improved food
security, transfer of technology, benefit sharing of these investments actually materialize.%®In

regard to procedures, the Oakland Institute contests observance of requirements of community

57 Rahmato (n 32)
%8 jbid

%9 Makki (n 31)
%Horne (n 28)

61 Nalepa (n 28)
62 Lavers (n 13)
8Horne( n 28)
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consultations, free, prior and informed consent (FPIC), environmental and impact assessments,
payment of adequate compensation upon displacement and other procedural guarantees.®’The
Oakland Institute does not agree with the scenario of a “win win” situation for the stakeholders
and the idea of “responsible agro-investments” guided by Voluntary Guidelines on the
Responsible Governance of Tenure (VGGT) or Principles of Responsible Agricultural
Investment (PRAI).%

Consequently, the issue of large scale agricultural investments in Ethiopia has led to various
controversies as it has been doing elsewhere. Some of the controversies surrounding large scale
agricultural investments in Ethiopia pertain to its impact on the ethnic federal system of the
country, the shortcomings in terms of policy, legal and institutional framework, the adverse
outcomes it has triggered on human rights of local host communities, social and cultural

implications and on environmental sustainability.

The Ethiopian constitutional dispensation is based upon a federal structure which confers
considerable autonomy to regional states in different matters including the administration of
land.®® In contrast, the federal government has taken measures aimed at the recentralization of
portions of land in regional states with a view to expedite the process of approving large scale
agricultural investments. The governance of large scale agricultural investments is increasingly
criticized for running counter to the ethnic federal system of the country. Lavers argues that the
recentralization of land allocation by the federal government in a bid to target the low population
areas for large scale agricultural investments calls into question the ethnic federalism system of
the country established to guarantee the autonomy and self-determination of ethnic groups.”
Lavers explains that this re-centralization took place through the creation of the Agricultural
Investment Support Directorate (AISD) within the Ministry of Agriculture in January 2009 to
administer the allocation of rural land for investment purposes when such land exceeds 5000
hectares. Lavers argues that this is contrary to the Constitution which gives the administration of
land to the ethnically-delineated regional states.”r The justification for divesting of the

constitutional mandate from particularly the emerging states of the country is the need to

67 ibid

88 ibid

8 Article 52(2) (d) of the Constitution of the Federal Democratic Republic of Ethiopia
0 Lavers (n 13)

™ ibid
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expedite land allocation to investors and the request to delegate the allocation of investment land
by the regions themselves.”> While the FDRE Constitution provides for mechanism whereby the
federal government may delegate its mandate to regional states, it does not envisage a legal basis
for the delegation of the mandates of regional states to the federal government. Thus, the
constitutional basis of Agricultural Investment Support Directorate, which has currently
transformed into Ethiopian Agricultural Investment Land Administration Agency (EAILAA) is
said to be shaky.”

Tamrat contended that the governance of large scale land acquisitions in Ethiopia is rife with
many limitations and shortcomings in regard to the policy, legal and institutional framework
(PLIAF).™ His analysis of the governance of large scale agricultural investments in Ethiopia is
revealing although his analysis is based upon World Bank indicators which have been widely
criticized for not being in conformity with the Voluntary Guidelines on the Responsible
Governance of Tenure.”™ Tamrat notes that only four out of the nine regional states in Ethiopia
have already adopted their own land administration policies, laws and institutions.’®The majority
of large scale agricultural investments take place in these regions where there is no land
certification process with limited exceptions.”” In particular, he mentioned that some of the
regional states which lack implementation policy, legal and institutional framework include
Benishangul-Gumuz, Afar, Gambela, which are in actual fact the hotspots of large scale

agricultural investments in the country.

In a similar manner, based upon his analysis of the governance of large scale agricultural
investments pursuant to the controversial seven principles of responsible agricultural investments
as outlined by international financial institutions, Stebek argues the need to address a variety of
legal and institutional gaps.”® He contends that the existing templates for the transfer of land for

investments involving agricultural investments exhibits major shortcomings and needs to be

2ibid

STamrat (n 53)

"ibid

SAraya K. Araya and David T. Hofisi, The Ease of Doing Business and Land Grabbing: Critique of the Investing
Across Borders Indicators <http://works.bepress.com/cgi/viewcontent.cgi?article=1000&context=david_hofisi>
accessed 16 August 2013
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8Elias N. Stebek, Between Land Grabs and Agricultural Investment: Land Rent Contracts with Foreign Investors
and Ethiopia’s Normative Setting in Focus, Mizan Law Review, Vol. 5 No.2 (2011)
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rectified.’® He states that the extensive and discretionary power vested in the executive powers in
terms of dispossession and allocation of land without corresponding judicial checks and balances
will curtail the land rights of the local communities.®’He goes on to make the case that the

constitutional mandate of the government over land not as ownership instead as stewardship.

Makki agrees with the spatially-divergent patterns of agricultural investments in Ethiopia along
the lines of core-periphery differentiation.8! As was noted by Lavers, Makki also identifies the
strategy of large-scale enclosures predominantly pursued in the lowland peripheries, although
medium-scale commercialization is also noticeable in the highlands to a limited extent especially
by way of horticulture cultivation.®? He draws attention to the displacement and dispossession of
the subsistence sector in the lowland peripheries of the country by way of enclosures.® The
primary justification for pursuing large scale agricultural investments in the lowland peripheries
as opposed to the highlands is the alleged availability of abundant extensive “unutilized” and
“empty” land in the former.3* It is such spatially divergent patterns of land dispossession which
trigger issues of discrimination of indigenous people and other communities in Ethiopia as was
noted by the Oakland Institute study.® Makki argues that the shrinking of the commons as a
result of the vast number of agricultural investments in the country has constrained the living

strategies of the people.8®

The regions most preferred for large scale agricultural investments lack the requisite policy, legal
and institutional framework in spite of the fact that the administration of land is vested upon
them according to the constitutional dispensation. Consequently, Tamrat’s PLIAF assessment is
focused only on those regional states which have adopted their land administration systems
particularly Amhara, Tigrai, Oromia, SNNPR states.®” Tamrat’s inquires as to the form the
governance of large scale agricultural investments may take in the absence of such
implementation legislation in the regional states mentioned. The absence of implementing

legislation also impedes the examination of the recognition of the individual and communal

9 ibid
8 jbid
8Makki (n 31)
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8Makki (n 31)
8Tamrat (n 53)
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rights to land and their scope in the stated regional states. Tamrat further notes that the protection
of the rights to land by way of demarcation and delineation appears to be limited also in the four
regions with implementation legislation.®8In addition to shortcomings in terms of the recognition
of land rights, Tamrat also identified problems relating to the absence of land use plans, the
protection, safeguarding, promotion of property rights to land and provision of access to justice
and prevention of disputes relating to land rights.®*Nonetheless, the basis of this World Bank
commissioned assessment and its limited coverage do not give a complete picture of the
governance of large scale agricultural investments in the country.®® Tamrat argues the absence of
clear and secure property rights as one of the impediments to investment in agricultural

infrastructure and irrigation.®*

Some studies have also highlighted the lack of consultation and participation with the local
communities the latter coming to know about the fact the land they inhabited has been assigned
to agricultural investment only when the bulldozers come.®? Alemu demonstrates the lack of
community consultation, knowledge and FPIC based on the field work he conducted in sites of
agricultural investments in Ethiopia.®®For instance, Fisseha identifies the loss of community
grazing land as the one of the main impacts of large scale agricultural investment in his study
which focuses more on the Bechera agricultural development project in the Bako Plains in
Ethiopia.®* He establishes the lack of community consultation and grievance mechanisms by way
of discussions he conducted with the local communities who in many cases are not even aware of

the extent of the land leased to investors.®

Large scale agricultural investments also reflect upon local security and peaceful co-existence.
Studies conducted on agricultural investment projects demonstrate the likelihood of conflict with

the local communities if such projected are not properly administered. As Dheressa has shown,

8ibid
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92 Getnet Alemu, Rural Land Policy, Rural Land Transformation and Recent Trends in Large Scale Rural Land
Acquisitions in Ethiopia, European Report on Development< http://erd-report.eu/erd/report_2011/documents/dev-
11-001-11researchpapers_alemu.pdf >accessed 23 August 2013
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this situation has led to instances of conflicts with the local administrative authorities.%
Similarly, Fisseha has documented the resistance on the part of the representatives of
communities which in some cases degenerated in to physical confrontation.®” Conflicts also
triggered by the fact that the land leased for investors are not clearly delineated and delimited
and there are cases of accusations of investors encroaching upon the land area designated for
them.®® Local authorities attempt to justify their decision to lease the land to investors citing
orders from higher authorities further indicating the opaque nature of these transactions.**The
lack of efforts on the part of investors to bridge the gap with host communities is a clear
indication of the lack of corporate social responsibility and social accountability.

Agricultural investments can be categorized among projects likely to entail major social,
economic or environmental risks or opportunities. As a result, the management of such risks or
opportunities should be an essential consideration for decision-makers. In the same vein, large
scale agricultural investments in Ethiopia are said to have resulted in adverse impacts on food
security, environmental sustainability, water resources, human rights of local communities and
local social and cultural livelihoods. Some argue that the damage done as a result of large scale
agricultural investments outweighs the benefits that they might have brought about.!® The
Oakland Institute argued that agricultural investments are not being undertaken in a manner that
safeguards the social, environmental and food needs of impacted local populations.'®® The
Institute further contended that large scale agricultural investments as one of the areas of
pervasive human rights violations in Ethiopia.'> As Makki notes increased commercialization
and enclosures are generating profound and all-encompassing transformations to varying degrees

in the country.%

%Desalegen Keba Dheressa, The Socio-Economic and Environmental Impacts of Large Scale Agricultural Land
Acquisitions on Local Livelihoods: A Case Study in BakoTibeWoreda of Oroia Region, Ethiopia (2013)
<https://www.duo.uio.no/bitstream/handle/10852/35697/Dheressa-MasterxThesis.pdf?sequence=1> accessed 23
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Studies on the impacts of agricultural investments have been carried out focusing particularly on
some areas in the country. On the basis of the empirical evidence from two destinations where
agricultural investments are taking place, namely Gambela Region and Bako Tibee Woreda,
Rahmato concludes that the objectives that the Ethiopian government set out to achieve by
giving the go-ahead for these projects have not materialized in reality.’®* Rahmato stated that the
new agricultural system engendered by the agricultural investment program pursued by the
Ethiopian government will give rise to far reaching dire socio-economic and political
implications including environmental degradation, forced displacement and food insecurity.!%
He envisages a situation whereby large scale agricultural investments may pose a serious threat
to the long-term sustainability of the rural economy, rural livelinoods and food security.'% He
submits that many of the large scale investors engaged in growing high value commodities for
export and crops for bio-fuel as opposed to local consumption. Thus, he contends that this is
likely to adversely affect the local food security.’®” Rahmato goes on to argue that the industrial
forms of land management systems such as mono-cropping likely to be employed by capitalist
investors driven by the desire to accumulate profit is not environmental friendly and could lead
to the exhaustion and degradation of the land and the ecosystem.%® He details the effects of
agricultural investment deals shrouded in secrecy and lack of transparency and accountability in
terms of eroding the confidence of the impacted communities.'®® Commenting on the content of
agricultural investment deals, Rahmato states that they do not provide adequate safeguards,
regulatory obligations and roadblocks and that concerned governmental institutions lack the

requisite capacity for effective monitoring of the implementation of the investment projects.*°

Despite government denial of displacement and dispossession of land, Dheresaa demonstrates
the widespread nature of displacement based upon the empirical study he undertook in Bako
Plains in Oromia region where almost all the respondents stated that they have lost their
possession in part or in its entirety as a result of agricultural investments.!! The benefits which

accrued to the local communities by way of transfer of technology, increased crop production
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and supply, generation of employment and infrastructure development are shown to be meager
and inconsequential.}'? On the contrary, investors have availed themselves of the indigenous
knowledge for no consideration.!!® Dheressa also highlights the lack of benefit sharing
arrangement in large scale agricultural investment agreements while noting the absence of
obligation to provide social services in the contracts.'* Fisseha also contends that the benefit that
local communities derived from the agricultural investment is limited.'*® Their findings mirror
the conclusions of other related studies which also demonstrate the negative impacts of large

scale agricultural investments on local livelihoods.®

Dheressa mentions the lack of coordination and collaboration among line ministries and
concerned regional bodies which militates against the effective monitoring of the implementation
of agricultural investment deals.*!’ He illustrates this by citing the fact that the pertinent wildlife
conservation authority is not consulted while forests and vegetation is cleared to make way for
these investments.'*®These shortcomings are partly the outcome of the absence of legal guidance
in the formulation and negotiation of agreements involving agricultural investments which are

vague and overly simple.

Moreda also makes similar observations about the socio-economic and environmental
implications of large scale agricultural investments in Ethiopia based on his study carried out in
the Benishangul-Gumuz Regional state. His study reinforces the stark contrast between official
statements about the benefits of these investments and what is actually taking place on the
ground. In the same vein, Moreda documents the adverse impacts of large scale land acquisitions
on local land use practices and land resources particularly land dispossessions and declining

access to land.**®
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The water implications of large scale agricultural investments must also be taken into account
while discussing the environmental impact. At times, land grabs are equated with water grabs. 12
Water implications of agricultural investments are of particular importance in the Ethiopian
context as the country is at the watershed of the Nile River. The additional water use as a result
of ongoing agricultural large scale investments constitutes a significant portion of the water

resources of the country.?

The denial of access to land and these productive resources entails adverse impacts on the way of
life of the local communities. As shown by the Oakland Institute, land is not a mere commodity
it is rather a critical component of identity for Ethiopians.'?? Thus, the loss of farmland, grazing
land, lands of cultural and religious value amounts to loss of cultural identity.'?® This issue is of
particular importance to indigenous people in Ethiopia whose territories have now become the
most contested property domain in the country given the special relationship existing between

these people and their lands.

Consequently, some of the large scale agricultural investment deals concluded by the Ethiopian
government have been riddled with disputes primarily because of the fact that very few of the
projects were actually operational and very limited size of the land allocated under actual
development.*?* Such recriminations have led to repossessing of part or the land originally
committed for the investments. There are indications that the Ethiopian government has not be
able to achieve the developmental aspirations large scale agricultural investments were meant to
bring about.’?® It is now widely and publicly admitted that two decades of effort to realize the

developmental benefits from these agricultural investments did not materialize.*?® It is submitted
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that large scale agricultural investors largely failed to develop the land they took expeditiously,
to enhance production and productivity, to employ technology effectively, and to ensure the
protection of the environment.'?” The bulk of the 483,000 hectares of land transferred through
the lease agreements was not developed by the investors as was expected by the government.
This has led to the reclaiming and repossessing of close to 300,000 hectares of land leaving
170,000 hectares of land currently under agricultural investments leases.'?® At the same time,
studies conducted by the Ministry of Agriculture show that the benefits that ensued from the
large-scale agricultural investments currently operating in the country is said to be lower than
expected.?°

At present, the Ethiopian government appears to have realized that the high expectations from
these investments have not been met as expected.’® The country as a whole and the regional
states where the large scale agricultural investors are in operation appear to have failed to
materialize the developmental benefits they anticipated to obtain.*®* The dismal performance of
large scale agricultural investments in Ethiopia thus far has led to variation, revision and
termination of some of the lease agreements. The weak implementation is attributed to the lack
of capacity of the investors to develop the land that is transferred to them.3? Nevertheless, there
are also allegations of the involvement of some of the investors in illegal practices, among

others, the misuse of tax holiday and investment incentives.

Consequently, the government appears to be in the process of reassessing its policy of leasing
large tracts of land to investors.’**The dismal outcome of the deals appears to have triggered a
rethink of the policy and procedures of land letting. The slow progress on the part of the
investors has also led to the suspension of land provision as of March 2012. One of the major

policy changes is that of not leasing more than 5000 hectares of land at one go with a possible

127 Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Challenges and Recommendations
on Foreign Agricultural Investment (May 2014), p. 1, (translation mine)

128jbid

129%bid

130Fana Broadcasting Corporation (FBC), Procedures for the Transfer of Large Scale Commercial Agricultural
Investments to be Amended (7 August 2013)
<http://www.fanabc.com/index.php?option=com_content&view=article&id=4865:2013-08-07-11-10-
44&catid=103:2012-08-02-12-34-36&Itemid=235>accessed 22 August 2013

131 Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Challenges and Recommendations
on Foreign Agricultural Investment (May 2014), p. 4, (translation mine)
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extension.’3* The size of the tract of land leased for the investor is planned to be more
incremental depending on the performance of the investor in question. The Ministry of
Agriculture adopted a new Agricultural Investment Administration Plan which authorizes the
reclaiming and repossession of land from the investors who default to develop the land leased to
them.

Accordingly, the Ethiopian government has been engaged in the revision and variation of many
of the lease agreements it concluded and also resorted to the termination of close to nine of the
agreements with investors.**®In regard to revision and variation, agreements involving large scale
land acquisitions have been subject to renegotiation and standardization by the previous
Agricultural Investment Support Directorate (AISD).!%®Allegations of non-performance of
contractual obligations on the part of the government and investors have led to the revision of
investment deals involving large agricultural investments as in the case of the agreements
concluded with Indian multinationals such Karuturi Agro Products Plc. For instance, Karuturi
Agro Products Plc. which took over 300, 000 hectares of land in 2010 was not able to develop
barely 10% of the total area. This led to the revision of the lease agreement in January 2012
which reduced the total area to 100,000 hectares and also included a contractual clause requiring
the development of the remaining tract of land within two years. Failing to develop the
remaining plot within two years, Karutri Agro Products Plc. faces further reduction of the total

area it took over to a possible 10,000 hectares.*®’

In regard to termination, an area estimated to be 100,000 hectares of land has been repossessed
by the government thus far upon the termination of large scale agricultural investment contracts
with the nine companies.**®In some cases the termination of the leases, as exemplified by the
lease agreement with CLC Industries, leading to allegations of illegal contractual breaches by the

government.

In spite of the above policy changes, it is evident that the practice of leasing out large-scale

agricultural investments is likely to continue in Ethiopia. This is signaled by the recent

134 ibid
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137 Y ohannes Anberber, Investors Failing to Develop Agricultural Lands to be Divested (Addis Ababa, The
Reporter, August 18, 2013) 1
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establishment of Ethiopian Agricultural Investment Land Administration Agency (EAILAA)
which replaced the AISD following approval from the Council of Ministers.*® The need to
establish the EAILAA is prompted by the fact that the task of administering agricultural
investment land is getting broader and too complicated to be handled by a Directorate only.4
The EAILAA will also be in charge of administering the Agricultural Economic Zone (AEZ) that
the government plans to introduce. Moreover, the second phase of Growth and Transformation
Plan (2015-2020) of the country has highlighted these investments as a major source of

economic growth and industrialization.#*

The aforementioned developments clearly amplify the fact that the large scale agricultural
investment policy, legislation and procedure are currently in influx calling for a thorough legal
analysis of the ongoing legislative and institutional changes. The high profile revision and
termination of agreements involving large scale agricultural investments has not been a subject
of adequate legal analysis thus far. The magnitude and enormity of the size of the deals calls for
a rigorous handling and analysis to fill the knowledge gap. There are only limited number of
research undertaken on large scale agricultural investments in general and the human rights
assessments and legal aspects of these investments in particular. Even if some of the studies
undertaken on this issue recommend community consultation, transparency, participation, FPIC,
they do not clarify what those terms mean in sufficient detail. It becomes necessary to undertake
a comprehensive and detailed legal analysis of the federal and regional legal policy, legal and
institutional framework of agricultural investments in Ethiopia primarily on the basis of recently
adopted principles of responsible agricultural investments as elaborated in the Voluntary
Guidelines on the Responsible Governance of Tenure (VGGT) and Principles of Responsible
Agricultural Investments (PRAI) and their conformity with the human rights obligations
undertaken by Ethiopia. Thus, this study is primarily informed by the liberal or pragmatic
approach of responsible agricultural investments (rai) based on appropriate code of conduct as

opposed to the neo-colonial approach.

139 Muluken Yewondwossen, New Agriculture Agency to Govern Federal Investment (Addis Ababa, The Capital,
19 August 2013)
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2. Thesis Statement

The main argument in this work can be described in the following statement: Agricultural
investments in Ethiopia, particularly large scale ones, can be an effective vehicle for the
achievement of desirable economic, social and environmental objectives only if the governance,
processes, design and content of such investments is based upon pertinent human rights norms
and specific international and continental standards and parameters on the responsible

governance of agricultural investments.
3. Objectives of the Study and Research Questions

This study has three broader objectives. First, it seeks to investigate the normative framework for
the realization of economic, social and environmental objectives of large scale agricultural

investments. In relation to this objective, the study seeks to address the following questions:-

I. What are the implications of international soft law principles as contained in the
Voluntary Guidelines on the Responsible Governance of Tenure (VGGT), draft
Principles on Responsible Agricultural Investments (PRAI) on the governance of
large scale agricultural investments?

ii. What are the implications of human rights obligations on the governance of large

scale agricultural investments?

The second broad objective of the study focuses on identifying the extent to which the
implications of international and continental human rights norms and standards are reflected in
national legislations of Ethiopia. With this objective in view, the study inquiries into the

following questions:-

I. Is the ongoing re-examination of international and continental law principles as
regards land rights reflected in the Ethiopian land tenure legislations?

ii. What are the measures being taken, if any, to harmonize emerging principles on the
responsible agricultural investments into the Ethiopian domestic legal framework?

iii. What are the institutional reforms, if any, undertaken for the responsible governance

of large scale agricultural investments in Ethiopia?
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Thirdly, the study will investigate the extent to which the norms and guidelines developed at
international, continental and domestic levels reflected in actual practices involving the
governance of large scale agricultural investments. With this objective in view, the study aims to

address the following questions:-

I. Are the actual processes and procedures upon the negotiation of agreements involving
large scale agricultural investments based wupon relevant principles of
implementation?

ii. Does the design of investment contracts and agreements involving large scale
agricultural investments accommodate the economic, social and environmental
objectives these investments are hoped to bring about?

iii. What agreed upon mechanisms are in place, if any, to monitor the impact of large
scale agricultural investments in terms of achieving the economic, social and

environmental objectives?
4. Research Methodology

The thesis adopts a legal and human rights perspective in the examination of the governance of
large scale land acquisitions in Ethiopia. In particular, international, regional and domestic
human rights obligations of Ethiopia and international soft law principles would form the basis

for the examination.

The approaches employed include descriptive, analytical as well as prescriptive. Descriptive
approach is used to describe the phenomenon of large scale land acquisitions and its governance.
Prescriptive approach will be used in the concluding chapters of the thesis to make proposals and
recommendations for the improvement of existing governance of large scale land acquisitions in
Ethiopia. The research is expository, evaluative and doctrinal to the extent it attempts to analyze
international and domestic law on the issue of the responsibility of large scale agricultural
investments. The work is primarily based on fundamental concepts and methods of public

international law.

The materials used include both primary and secondary sources. Primary sources include
relevant international and regional instruments on large scale agricultural investments. These

include treaties as well as international soft law instruments. Domestic legislation including the
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Constitution of the Federal Democratic Republic of Ethiopia (FDRE Constitution), subsidiary
legislation, rules, regulations, directives, monitoring reports, policy documents, contracts and
investment agreements relating to land tenure and the governance of large scale agricultural
investments, and investment laws have been used. Pertinent judicial decisions of the African
Commission on Human Rights have been analyzed. Judicial decision of other international and
regional judicial and quasi-judicial bodies which have been endorsed by the African Commission
on Human and Peoples Rights have also been employed. State reports of the Ethiopian
government for UN charter-based and Treaty-based bodies have also been consulted. Secondary
sources used include books, papers, reports, journal articles, newspaper articles and online
sources. In addition document analysis, several key informant interviews (KII) have been
conducted with experts working different aspects of large scale agricultural investments. Case

analysis has been supplemented with examination of pertinent news items.
5. Significance of the Study

As large scale agricultural investments are primarily phenomenon which surged since the first
decade of the 21% century, there are gaps in the law at international, regional and domestic levels.
The surge in the phenomenon has manifested the inadequacies of existing legal and institutional

framework at many levels to respond to the phenomenon.

On the contrary, large scale agricultural investments have been even further bolstered by legal
niceties in international and domestic laws. In many ways, large scale agricultural investments
tended to demonstrate how law can be deployed as instrument of misappropriation. Such legal
niceties can be exemplified by the principle of effective occupation, a relic of international law to
claim title over territory, and the transmutation of such legal concepts into domestic laws. This
can also be further illustrated by concepts of non-recognition of customary tenure, traditional
occupation, ownership, use or otherwise occupation of territory as a basis of title to lands. Legal
niceties such as these have particularly led the lands and natural resources of particularly
indigenous peoples and communities the most contested property domain described as a
tinderbox apt to ignite. The facilitation of large scale agricultural investments by existing legal
niceties in international and domestic laws has led to increased reexamination of these legal
concepts. Thus, it is contended that some aspects of property law in general land law in particular

in Ethiopia has been used as instruments of misappropriation.
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The ongoing reexamination of international law in regard to large scale agricultural investments
has triggered the elaboration of human rights standards and the emergence of new international
soft law principles on the matter meriting analysis afresh. This inquiry would be of instrumental
utility to determine what the law is (de lege lata) on the issue of large scale agricultural

investments on the international plane, an issue which still remains to be murky in several ways.

These legislative developments can be illustrated by the adoption of UN Declaration on the
Rights of Indigenous Peoples (UNDRIP), the Voluntary Guidelines on the Responsible
Governance of Tenure, the ongoing formulation of Principles of Responsible Agricultural
Investments (PRAI) as well as the mushrooming of seminal case law on the land rights of
indigenous peoples and other communities. The emergence of these new rules has the effect of
internationalizing aspects of land governance which were traditionally deemed to fall within the
purview of domestic laws per se. In this respect, the thesis affords the opportunity for a clearer
and focused understanding and interpretation of these new rules and their implications on the

governance of large scale agricultural investments.

Nonetheless, these strides in terms of the re-examination of existing international law aimed at
the protection of the land rights of communities are not evenly matched in domestic laws in
countries like Ethiopia. Efforts on the part of individual countries in terms of the human rights
concerns and international soft law principles have not moved apace the changes taking place on
the international arena. This discrepancy can be explained by the reluctance of many countries to
accommodate these emergent legal developments and the optional and voluntary nature of the
changes. On the contrary, the protection of land rights appears to be further complicated by
existing domestic land tenure and investment laws which cater more towards the promotion and
protection of investment laws at the expense of local land rights. Thus, the study will look in to
the impacts of the adoption of international standards concerning the governance of large scale
agricultural investments on the domestic arena in Ethiopia with the ultimate aim of suggesting

proposals and recommendations for the improvement of current practices.

This thesis investigates the governance of large scale agricultural investments in Ethiopia in the
absence of adequate legal and institutional framework and in the face of the divergence with
international law standards with respect to the governance of large scale agricultural investments.

What are the practical challenges stemming from the governance of large scale agricultural
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investments in the absence of detailed legislative framework? What are the areas of
disagreements between human rights obligations and the domestic practices in relation to the
governance of large scale agricultural investments? Are human rights considerations trumped in
the hope of attracting large scale agricultural investments? To what extent are the specific
standards and parameters developed at the international and regional level in response to the
phenomenon of large scale agricultural investments observed and complied with? What are the
legislative and institutional mechanisms in place for accommodating the specific standards and
parameters concerning agricultural investments? What are the challenges in the implementation
of these standards, principles and parameters? What are the objectives of domestic laws and

policies in pursuing large scale agricultural investments and are these objectives being met?

By so doing, the thesis will further the understanding of existing practices in agricultural
investments and hopes to encourage responsible agricultural investments in Ethiopia. It also
attempts to suggest ways and means and good practices whereby the conflict of interests that
agricultural investments engender are accommodated and managed properly through proper
legislation, institutional arrangements, contracts and practices.As Ethiopia is currently a country
facing famines, food shortages and recurrent droughts, it is of pivotal importance to study the
legal aspects of agricultural investments and food security in general. Moreover, the lessons
drawn from this study focusing on Ethiopia are believed to be of relevance for other countries in
Africa.

6. The Scope of the Study

Though the focus of this study is mainly large scale agricultural investments, it also has bearing
on smaller and domestic agricultural investments since the aggregate impact of the latter is as
important as the large scale ones. Moreover, as shown above, the bulk of agricultural
investments in Ethiopia are not large scale and foreign owned. Instead, they are smaller and
domestic forms of agricultural investments. As smaller domestic agricultural investments
mushroom, human rights assessment of these investments becomes as important as those focused

on large scale foreign owned agricultural investments.

Ethiopia is chosen as the focus of this study as it is one of the main African countries at the

center of the large scale agricultural investments. The choice of Ethiopia as a case study country
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is also motivated by the fact that the country has, on several occasions, declared its intention to
proceed with the practice of large scale agricultural investments. The choice of a specific case
study country to examine the practice of large scale agricultural investments also makes deeper

and closer scrutiny of the normative and institutional arrangements at length.
7. Structure of the Study
The study takes the following structure.

In Chapter one, a general introduction of the study is laid out by providing the background of the
study and identifying the main questions that the study aims to explore. Chapter One explores the
literature on large scale agricultural investments and examines work that has already been done
on the matter. This Chapter also deals with the significance and objectives of the study and the

research methodologies used.

In Chapter two, the foundation is laid for the subsequent chapters by discussing the human rights
norms which have direct implication on agricultural investments. The principles elaborated in
this chapter will be used for the evaluation of policies, laws and regulations pertaining to land
and other practices in the governance of large scale agricultural investments. The chapter also
explores judicial decisions which are instructive in terms of elaborating the relevant human

rights standards and their specific implications on the governance of agricultural investments.

The third Chapter proceeds with further reinforcing the analytical framework developed in the
second chapter by laying down the lex specialis pertaining to governance of large scale
agricultural investments. In particular, it explains the international soft law principles relating to
the matter at hand with particular emphasis on the Voluntary Guidelines on the Responsible
Governance of Tenure (VGGT) and draft Principles on Responsible Agricultural Investments
(PRAI) of the Committee on World Food Security, Food and Agriculture Organization (FAO).
Te third chapter also touches upon continental standards particularly those applicable in the
African context are looked into. By so doing, this chapter culminates the conceptual foundation

for the ensuing analysis in the subsequent chapters.

Chapter four examines the legal and institutional framework for land tenure in Ethiopia. This

Chapter particularly examines the conformity of domestic legislations on land with pertinent land
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rights as discussed in the previous chapters. This chapter attempts to examine the compatibility
of the land legislation in Ethiopia in the lights of the human rights standards discussed in the
previous chapters, particularly from the point of view of the United Nations Declarations on the
Rights of Indigenous Peoples (UNDRIP) and the jurisprudence of regional and international
mechanisms for the protection of human rights.

Chapter five of the thesis examines relevant legal provisions concerning land rights and
investment and the interrelation between the two in the Ethiopian context. It also looks in to the
package of investment incentives and inducements offered by the law and consider the effects of
these on agricultural investments. It examines the extent to which the domestic property and land
law uphold the land rights of indigenous and other communities. Moreover, it dwells upon the
adequacy of procedural guarantees and compensation in the exceptional cases of forced eviction.

Chapter six is focused on the exploration of the processes followed in the negotiation of
agricultural investments. It looks in to the extent to which norms of participation, community
consultation and FPIC are complied with in the course of negotiating such deals. This Chapter
therefore aims to examine whether these process are adequate to satisfy the requirements laid out
in the human rights framework as well as the Voluntary Guidelines on the Responsible
Governance of Tenure (VGGT).

Chapter seven shifts attention to the examination of the design and content of deals involving
agricultural investments. It attempts to analyze the extent to which the rights and obligations of
the parties to the contracts are clearly defined based on established principles of responsible
contracts as indicated in UNGPs. It looks into the extent to which the design of existing contracts
takes the necessary elements into account. It tries to compare and contrast the existing contracts

with other comparable templates and also tries to draw lessons from other contracts.

Chapter eight focuses on environmental and human rights impact analysis in relation to large
scale agricultural investment in Ethiopia. It scrutinizes the extent to which the law addresses the
potential adverse effects of these investments on the environment and human rights of
communities. In particular, it examines the mechanisms and the process of Environmental

Impact Assessment (EIA). In particular, this Chapter contends in favour of human rights due
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diligence from the perspective of United Nations Guiding Principles on Business and Human
Rights.

Chapter nine examines the actual compliance by large scale agricultural investors of the different
standards which have been fleshed out in the previous chapters. It further clarifies the bases of
monitoring in particular the Social and Environmental Code of Practice for Agricultural
Investment. In particular, it attempts to show the lack of implementation of the Code of Practice
by the investors and the root causes for non-compliance. The Chapter also examines the effects
of non-compliance with the Code of Practice on the community and the environment as well as
agricultural workers. It also dwells upon the legal constraints which hinder the active
participation of civil society and local communities in the course of Monitoring of large scale
agricultural investments. The Chapter also touches upon the availability and effectiveness of

mechanisms of access to justice.

Chapter ten presents a summary of the findings and the conclusions drawn from the study. It also
puts forward some action points to improve existing practices in relation to legal aspects of

agricultural investments by way of recommendations.
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Chapter Two

Land Rights and Agricultural Investments

Introduction

Agricultural investments involve the acquisition of land in some cases large tracts of land. Thus,
such investments may have varying effects on local land rights of host communities. This
Chapter aims at elaboration of normative standards on local land rights as well as human rights
norms which have direct implication for the protection of land rights. Despite a limited
recognition, international human rights law does not explicitly set out a general substantive right
to land. As a result, key provisions of international human rights law bearing on the issue remain
lacking specificity. Nevertheless, there are human rights norms which have obvious ramification
on the protection of land rights. These include the right to property, the right to natural resources
and the right to food. Hence, the right to land can be established as a self-standing right or as
being instrumental to the realization of other rights particularly the right to food.}*? As a
standalone right, the right to land can be grounded upon as an element of the right to property
and the right to natural resources. Moreover, the right to land is also explicitly affirmed in the
case of indigenous peoples in recognition of the special relationship the people have with their

lands.

This chapter examines the protection of land rights from the perspective of human rights law
framework. The clarification of directly related human rights standards and the obligations they
entail is vital as it constitutes the groundwork for the scrutiny of pertinent issues. Recent case
law is employed as interpretive guide to shed light on the content and implications of the rights
directly implicated. The discussion on this aspect culminates with the concluding consideration
of the specific implications of human rights obligations on large scale agricultural investments in

particular.

142 Olivier De Schutter, ‘The Emerging Human Right to Land’ (2010) 12 International Community Law Review
303-334
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2.1. Property Rights to Land

The right to property has both intrinsic and instrumental value. The right to property has the
intrinsic value of enhancing the personal dignity of the individual. The right is also of
instrumental utility and social function for the realization of various economic, social and
cultural rights including the right to adequate food, the right to adequate housing and the right to
social security.**® Property rights are of particular importance for the protection of housing
rights. Property rights can also be invoked as a means of obtaining redress for violations of
housing rights.'** Moreover, the link existing between property, land and food is intrinsic and
intimately interdependent.'*> Land property rights have a central function in the realization of the
right to food.24®

Thus, the right to property is an entitlement which is widely recognized in international, regional
human rights treaties as well as the national constitutions of many countries. The Universal
Declaration of Human Rights is the only major global instrument which affirms a broad standard
for the protection of the right to property.**” The right to property is affirmed under Article 17 of

the Universal Declaration of Human Rights (UDHR) as follows:

(1) Everyone has the right to own property alone as well as in association with others.

(2) No one shall be arbitrarily deprived of property.
Apart from the UDHR, a number of other international human rights instruments also make a
general reference to the right to property.'*® The two international covenants on human rights,
which form the International Bill of Human Rights along with the UDHR, failed to reflect the
protection on property rights in the UDHR due to differing conceptions of property rights and

lack of consensus as to what constitutes fair compensation upon deprivation of property.4°

143 Christophe Golay and loanaCismas, Legal Opinion: The Right to Property from a Human Rights Perspective
(2010). <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1635359> accessed 25 July 2012
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148 David Palmer et al, ‘Fostering a New Global Consensus: The Voluntary Guidelines on the Responsible
Governance’ 2012 (No 1) LTJ <http://www.fao.org/nr/tenure/land-tenure-journal/index.php/LTJarticle/view/49/89>
accessed 30 July 2013
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Nevertheless, even if the instruments do not provide for explicit and substantive right to
property, the notion of “property” appears in both instruments as a prohibited ground of
discrimination.’®® The International Convention on the Elimination of All Forms of Racial
Discrimination (CERD) also affirms the right to property.>! The Convention on the Protection of
the Rights of All Migrant Workers and members of their families also guarantees the right to

property.

152

Other international instruments are not only limited to affirming the general right to property but
they also set forth specific references to property rights to land. The Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) recognizes the right to
mortgages'®® and the right of women to equal treatment in land and agrarian reform as well as in
land resettlement schemes.®™>* CEDAW also stipulates the equal treatment of women and men in
the enjoyment of property rights and ownership of property.’> The right to equal access to
mortgages and property rights are also affirmed in the Convention on the Rights of Persons with
Disabilities.’®® UN Declaration on Social Progress and Development also assures of guarantees

of forms of ownership of land and the means of production.®’

The African Charter on Human and Peoples’ Rights also guarantees property rights. Article 14 of

the Charter reads:

150 International Covenant on Civil and Political Rights (adopted 16 December1966, entered in to force 23 March
1976) 999UNTS 171 (ICCPR), Article 2(1), Article 24(1), Article 26; International Covenant on Economic, Social
and Cultural Rights (adopted 16 December 1966, entered into force 3 January 1976) 993 UNTS 3 (ICECSR) Article
2(2); (Article 11(2)(a) of the International Covenant on Economic, Social and Cultural Rights makes an indirect
reference to land while it calls upon states to develop or reform “agrarian systems in such a way as to achieve the
most efficient development and utilization of natural resources.”)

151 Convention on the Elimination of All Forms of Racial Discrimination (adopted 21 December 1965, entered into
force 4 January 1969) 660 UNTS 195 (CERD), Article 5(d)(v)

152 International Convention on the Rights of All Migrant Workers and Members of the Families (adopted 18
December 1990, entered into force 1 July 2003) 2220 UNTS 3, Article 15

153 Convention on the Elimination of All Forms of Discrimination against Women (18 December 1979, entered into
force 3 September 1981) 1249 UNTS 13 (CEDAW), Article 13(b)

154 Convention on the Elimination of All Forms of Discrimination against Women (18 December 1979, entered into
force 3 September 1981) 1249 UNTS 13 (CEDAW), Article 14 (2) (g)

155 Convention on the Elimination of All Forms of Discrimination against Women (18 December 1979, entered into
force 3 September 1981) 1249 UNTS 13 (CEDAW), Articles 15(2) and 16(1)(h)

16 Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, entered into force 3 May
2008) 2515 UNTS 3 (CRPD), Article 12(5)

157 Declaration on Social Progress and Development (G.A. res. 2542 (XXIV), 24 UN GAOR Supp. (N0.30) at 49,
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The right to property shall be guaranteed. It may only be encroached upon in the interest
of public need or in the general interest of the community and in accordance with the

provisions of appropriate laws.*®

At the same time, Article 13(3) of the Charter guarantees the right of access to public property
and services in strict equality of all persons before the law to every individual. The right of
access to public property in the African Charter is a unique and significant stipulation which
demonstrates the social aspects of property.*>® The right to property enshrined under the African
Charter needs to be considered along with Article 2 of the African Charter which provides that:-

“Every individual shall be entitled to the enjoyment of the rights and freedoms
recognized and guaranteed in the present Charter without distinction of any kind such as
race, ethnic group, colour, sex, language, religion, political or any other opinion, national

and social origin, fortune, birth or other status.””*6°

2.1.1. The Substantive Content of the Right to Property

The right to property applies to both individual and collective forms of ownership.'®* The right to
property implies peaceful enjoyment of possession. Even though the term “property” was not
defined during the course of the negotiation of this provision, representatives of countries viewed
property as including “property rights to land” evidenced by the use of references including “real
property, real estate or immovable property”.!%? The term ‘property’ may refer to ‘existing
possessions’ or assets including claims whereby one could assert “legitimate expectations” of

obtaining effective enjoyment of a property right.!®® The term includes both movable and

immovable things, corporeal or incorporeal elements, and is not confined to physical goods.4

18 African Charter on Human and Peoples Rights (adopted 27 June 1981, entered into force 21 October 1986)
(1982) 21 ILM 58 (African Charter), Article 14
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For example, it includes contractual rights, goodwill, and entitlement to compensation if certain
conditions are met and future income it has been earned or definitely payable. %

The examination of the jurisprudence of the African Commission on Human and Peoples Rights
is instructive to clarify the object of property rights. The question what constitutes property
rights has been at the heart of a number of cases which have been dealt with by the African
Commission. The decisions of the Commission underscore the contention that the term property
has an autonomous meaning under international law which supersedes national law.'% Put
simply, the meaning ascribed to the term “property rights” is not confined within the bounds of
the formal requirements of national law.*®” This issue was dealt with in the Malawi African
Association and Others v Mauritania cases, whereby the African Commission made it clear that
the term “property” includes land.'®® This decision shows that property rights can also include
economic resources and rights over the common land.'®® Moreover, African Commission’s
jurisprudence further demonstrates that the right to property includes not only the right to have
access to one’s property and not to have one’s property invaded or encroached upon, but also the
right to undisturbed possession, use, and control of such property the manner the owner (s)

pleases.*’©
2.1.2. The Right to Natural Resources

Article 21 of the African Charter affirms the rights of people to their natural resources and

property, which is one of the rights described as people’s rights.'’* It reads as follows:

1. All peoples shall freely dispose of their wealth and natural resources. This right shall be
exercised in the exclusive interest of the people. In no case shall a people be deprived of
it.
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166Center for Minority Rights Development (CEMIRIDE) and Minority Rights Group International on behal f of
Endorois Welfare Council vs. Kenya, Communication No. 276/2003, para. 185, African Commission on Human and
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2. In case of spoliation the disposed people shall have the right to the lawful recovery of its
property as well as to an adequate compensation.

3. The free disposal of wealth and natural resources shall be exercised without prejudice to
the obligation of promoting international economic cooperation based on mutual respect,
equitable exchange and the principles of international law.

4. States parties to the present Charter shall individually and collectively exercise to free
disposal of their wealth and natural resources with a view to strengthening African unity
and solidarity.

5. States parties to the present Charter shall undertake to eliminate all forms of foreign
economic exploitation particularly that practiced by international monopolies as to enable
their peoples to fully benefit from the advantage derived from their national resources.

The African Commission on Human and Peoples Rights traces the origins of this right to
colonialism whereby the human and material resources of the continent were exploited for the
benefit of outside powers.}’2 The Commission further noted that the aftermath of the colonial
exploitation exposed the natural resources of the continent to foreign misappropriation.*”® The
Commission sees the provision as a reminder of this painful legacy and a call for the restoration
of co-operative economic development.’* The right to natural resources is also part and parcel of
the right to self-determination by virtue of which peoples are entitled to freely dispose of their

natural wealth and resources.

The right to natural resources is evidently a contested right owing to the fact there is overlapping
claims including the right of communities to use and enjoy the natural resources that lie on their
territory and the right of the state to grant concessions for exploration and extraction of resources
including sub-soil resources.'”® The nature and scope of the right to natural resources as well as
the holder of the right remain to be vexing issues. This can be exemplified by the conflicting

interests of state laws which grant the inalienable right to exploration and exploitation of natural
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resources for the state as opposed to customary laws which vest the rights to use and enjoy the

natural resources to the community.1’®

At this point, it becomes appropriate to clarify the meaning of the term “natural resources”. The
term natural resources can be employed to mean “everything, from the very top of the trees to the
very deepest place that one could go under the ground”.}’” The term natural resources in the
context of Article 21 of the Charter connotes those natural resources traditionally used and
necessary for the very survival, development and continuation of the way of life of the
communities.*’® In other words, the phrase natural resources needs to be understood as referring
to those resources traditionally used for the subsistence, cultural and religious activities.”® Such
interpretation of the phrase is important for ensuring that Article 21 is not employed to divest the
state of its power to grant concessions for exploitation and extraction of resources.'® The
African Convention on the Conservation of Nature and Natural Resources defines natural
resources as renewable resources, tangible and non-tangible, including soil, water, flora and

fauna, and non-renewable resources.®!

The formulation of the right shows that the right to natural resources is vested in the people as
opposed to the government.*82 A people inhabiting a specific region within a state are entitled to
claim the protection of Article 21.18 On the contrary, states are vested with the responsibility of
managing these resources on behalf and for the benefit of the people.'®* This is also clear from
the phraseology “exercised in the exclusive interest of the people” readable under Article 21(1).

Article 21 of the Charter is of particular relevance in the context of large-scale land acquisitions.
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The right to natural resources enshrined under Article 21 of the Charter may be viewed as a
specific application of the right to property. This can be evidenced by the practice of regional
human rights mechanisms which read the right to natural resources into the right to property as

observed by the African Commission.*8®

The African Commission stressed the obligation of States Parties to protect the property right of
their citizens through the adoption of appropriate laws and effective enforcement. More
especially, the Commission also underscored the importance of protecting citizens from the
damaging acts of private parties. The Commission also underlined the need to protect the rights
of citizens to the enjoyment of property rights from unwarranted interference.'®® The
Commission made a case for the legality and indeed the requirement of measures aimed at

redressing imbalances through positive discrimination or affirmative action. 8’
2.1.3. State Duties arising from the Right to Property

The right to property entails a variety of state duties as it is the case with human rights norms
under the African Charter on Human and Peoples Rights. The African Commission noted that
property rights give rise at least to four levels of duties.’®®These four levels of duties are
sometimes referred to as the quartet layers of obligations. It is submitted that each layer of
obligations is equally relevant to human rights.'8® The Commission further noted that these levels
generate a combination of both negative and positive duties.'*These are the duty to respect, to
protect, to fulfill and to promote. In many of the cases that the Commission examined the quartet
layers of obligations served as a point of departure or vantage point to assess the actions or
omissions of respondent states. The Commission further added that these obligations apply

universally.%

The primary level of obligation constitutes the obligation to respect. The State has the negative
duty to respect i.e. abstain from interference with the enjoyment of fundamental rights. In regard

to the right to property and the right to natural resources, the obligation to respect requires the
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state to respect the free use of resources owned individually or in association with others.? The
need to respect the resources owned and held by a group to satisfy its needs is one specific
manifestation of the obligation to respect.!®® Frequently, the obligation to respect the right to
property and the right to natural resources is violated by such measures including de jure or de
facto expropriation, pillaging, confiscation, unwarranted removal of people, temporary seizure of

property, destruction of property, rent controls and planning restrictions.%*

The secondary level of obligation constitutes the obligation to protect. As applied to the right to
property and the right to natural resources, the obligation to protect requires safeguarding right
holders against other subjects through legislation and provision of effective remedies.!® This
entails the need to create and maintain an atmosphere and framework conducive to the free
exercise of rights to property and natural resources by the right holders.*® For instance, the State
has the positive obligation to put in place a judicial mechanism to settle effectively property
disputes and to ensure that such mechanisms complies with the material as well as procedural
safeguards set out under international human rights instruments.’®” The state also has the
obligation to protect citizens from the damaging acts that may be perpetrated by private
parties.'®® The state must take positive action not to allow private persons or groups to act freely
and with impunity to the detriment of human rights and freedoms.*®® In other words, the state
has the positive obligation to take steps to make sure that the enjoyment of the rights is not

interfered with by any other private person.2%

The tertiary level of duty constitutes the duty to promote. The obligation to promote requires the
state to take measures to enable individuals and groups to exercise their property rights and the

right to natural resources through a variety of measures including promoting tolerance, raising

192The Ogoniland Case (n 172) para. 45

193 ibid

1%Golay and Cismas (n 143)

195The Ogoniland Case (n 172) para. 46

1%ihid, para. 46

197 Golay and Cismas (n 143)

198 Commission Nationale des Droits de I’'Hommeet des Libertes vs. Chad, Communication No. 74/92, para. 20
199The Ogoniland Case (n 172) para. 57

200ibid, para. 57

40



awareness, and building infrastructures.?* States must make sure that individuals and

communities are able to exercise their rights.

The last layer of the duty constitutes the duty to fulfill. The obligation to fulfill requires the state
to move its machinery and resources towards the actual realization of property rights and the
right to natural resources.?®? It also implies the duty to eliminate social injustices and achieve
greater social justice in terms of enabling the community at large to benefit from property
rights.2%

2.1.4. Limitations on the Right to Property and the Right to Natural Resources

The formulation of the right to property under Article 17 of the UDHR does not make mention of
any restrictions on the right.2®*This does not mean that the protection of the right to property is
absolute as legitimate restrictions on the right may be warranted under certain circumstances.?%
However, efforts to subject the enjoyment of the right to property “in accordance with the laws
of the country where the property is located” were not accepted during the course of the
negotiation of Article 17.2%® Such claw-back clauses have the effect of subordinating the right to

national laws, which may be used as a justification for arbitrary eviction and dispossession. 2’

Despite the fact that the conditions that must be met upon limitation of the right to property vary
from treaty to treaty, there are certain common requirements. These common requirements
include the existence of valid (legitimate) public purpose, non-discrimination, fair compensation

and due process.?%®

In regard to the African Charter on Human and Peoples Rights (ACHPR), the formulation of the

right to property in Article 14 has been subjected to what is sometimes described as the most far-
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reaching claw-back clause.?®® The Charter provides that the right to property can be limited in the
general interest of the community and in accordance with the provisions of appropriate laws.

Thus, the provision stipulates a two-pronged test to determine the legitimacy of restrictions on
the entitlement. First, interference with the right must be justified by the legitimate purpose of
the interests of public needs or in the general interest of the community.?!® The notion of
‘general interest’ allows balance of interest to fulfill the social function of property and is
instrumental for the realization of economic and social rights.?!! Even if states are given
deference in the determination of what constitutes “general interest”, the concept should not be
abused to benefit political allies and elites. The concept of “public purpose” or general interest
should not be vaguely and poorly defined so as to justify expropriation of property rights to land

in the name of public interest.?!?

Second, limitations must be in accordance with the provisions of appropriate laws.?!® The
principle of legality posits that interference and deprivation of property or possession must be
prescribed by the law, which must be published and accessible so as to be in accordance with the
principle of rule of law.?** The reference to law here is not confined to national laws. On the
contrary, the term “law” in this context should be understood as including international legal
standards as well.?*® The African Commission has noted that the two requirements of legality

and legitimacy are conjunctive or cumulative.?'®

Additionally, the African Commission has ruled that limitations must be seen in the light of the

principle of proportionality i.e. the justification of limitations must be strictly proportionate with
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and absolutely necessary for the advantages to follow.?*” Thus, The Commission also noted that
interference with the right to property must be “proportionate to a legitimate need, and should be
the least restrictive measure possible.”?!® The principle of proportionality implies that instance of
interference should strike a ‘fair balance’ between the demands of the general interest of the

community and the requirements of the protection of the individual’s fundamental rights.?°

The Commission observed that the limitations must not erode the right to the extent that the right
becomes “illusory”.??® The Commission further noted that the rendering of property rights
illusory is indicative of the fact that the limitation is not proportionate and is a violation of the
right.?2

2.1.5. The Right against Forced Eviction

Large scale agricultural investments are one of the different circumstances which induce forced
eviction. Thus, it becomes important to review relevant international standards on forced
evictions. “Forced eviction” is defined as the permanent removal against their will of
individuals, families and/or communities from the homes and/or land which they occupy,
without the provision of, and access to, appropriate forms of legal protection.??> Owing to the
fact that forced evictions are oftentimes related with the lack of security of tenure, legislation
providing for the greatest possible security of tenure to occupiers of homes and land is
recommended.??® The prohibition of forced evictions does not apply to those types of evictions
which are carried out in accordance with the law and in conformity with the International
Covenants on Human Rights.??*The right to property provides protection against forced eviction

and arbitrary expropriation.

Legal tests have been developed by the Committee on Economic, Social and Cultural Rights as
regards forced removal from lands traditionally claimed by a group of people as their property.

The legal test was refined by the Committee in relation to the right to adequate housing, which
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though not explicitly enshrined under the African Charter, is guaranteed by virtue of Article 14
of the Charter, among others, as opined by the African Commission.?®In its General Comment
No. 4, the Committee noted that forced removal is prima facie incompatible with the
requirements of the Covenant on Economic, Social and Cultural Rights. Possession of a degree
of security of tenure provides guarantees legal protection against forced eviction, harassment and
other threats.??® Likewise, the African Commission observed that forced evictions by their very
definition do not fulfill the requirement of being “in accordance with the law” within the

meaning of Article 14 of the African Charter on Human and Peoples Rights.2??’

Eviction and expropriation may be justified when carried out in accordance with the stringent
conditions as elaborated by relevant human rights bodies.?® The Committee on Economic,
Social and Cultural Rights noted that forced removal or eviction may only be justified in the
most exceptional circumstances.??® Forced eviction must take place according to previously
established legislation which itself must be in conformity with international standards. The
principle of legality also requires such legislation to be sufficiently clear about the precise

circumstances whereby forced eviction may take place.?*

In situations where forced eviction is said to be justifiable, a number of minimum guarantees of
procedural protection and due process must be observed in carrying out such forced evictions.
The forced eviction must take place in accordance with the relevant provisions of international
human rights law and in the light of principles of reasonableness and proportionality.?3! The
basic principles and procedural requirements that need to be applied in carrying out forced

evictions include:-

e Consultation and participation of affected people and communities;
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e Adequate notification;

e Effective administrative and legal recourse;

e Prohibition of actions resulting in homelessness;

e Prohibition of actions resulting in the deterioration of housing and living conditions; and
e Provision of adequate relocation and/or adequate compensation before evictions are

carried out?%?

Similarly, “Basic Principles and Guidelines on Development Based Evictions and Displacement”
developed by the Special Rapporteur on Adequate Housing also provide similar procedural
protections.?®®* These procedural protections span over different stages including prior to
eviction, during eviction and after eviction. The Basic Principles and Guidelines are keen to note
that the procedural protections are applicable to the occupiers of homes and land irrespective of
the fact they hold title under domestic law.23* The Basic Principles and Guidelines recommend to
states to adopt preventative strategies, policies and programs with the aim of avoiding and

eliminating the underlying causes of forced evictions.?%

The African Commission draws attention to safeguards that restrictions to property rights
involving forced removal must observe as ironed out by another regional mechanism to ensure
that they do not amount to denial of the rights and survival of the affected communities. First,
ensure the effective participation of the members of the communities in conformity with their
customs and traditions concerning any development, investment, and exploration or extraction
plan. Second, guarantee that members of the community will receive a reasonable benefit from
any such plan within their territory. Third, perform a prior environmental and social impact

assessment prior to issuance of any kind of concessions.?®® According to the African
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Commission all these elements are subsumed in the test of “in accordance with the law” for all

intents and purposes.?’

In regard to compensation, the African Commission takes not of the principle that any violation
of an international obligation which has caused damage entails the obligation to provide
appropriate reparations.?®® The protection afforded by property rights would be illusory and

ineffective in the absence of compensation.?3®

When it comes to the standard of compensation, this may also vary depending upon the nature of
the property and the circumstances of the taking.?*® The African Commission has made some
important observations as regards the principles governing the determination of amount of
compensation in the case of violations of property rights to land. The Commission gives priority
to restitution of the lands, territories, resources of the communities which they have traditionally
owned, occupied, used or acquired when they are confiscated, occupied, used or damaged
without their free, prior and informed consent.?*! The question of alternative lands comes in to
play only where the state demonstrates that it is unable to return the traditional land based on

objective and reasonable grounds.?42

Nevertheless, where restitution of the very same land, resources or territories is not possible, just
and fair compensation should be effected. Compensation may take different forms. Priority is
accorded to compensation in the form of land, territories, resources of equal, size, quality and

legal status unless otherwise agreed by the affected communities themselves.?*

The African Commission singles out certain standards that need to be observed in applying these
different forms of compensation based on recommendations developed by the former UN Sub-
Commission on the Prevention of Discrimination and protection of Minorities and applied by the

European Court of Human Rights. Accordingly, displaced or evicted persons should be:-

1. Compensated for their losses at full replacement cost prior to the actual move
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2. Assisted with the move and supported during the transition period at the resettlement site
3. Assisted in their efforts to improve upon their former living standards, income earning
capacity and production levels, or at least restore them. 24

2.1.6. The Interrelationship and Interdependence between the Property Rights to Land and

Natural Resources and Other Rights

Property rights to land and the right to natural resources are interdependent and interrelated with
the recognition, exercise enjoyment of a number of other human rights entitlements. Even though
these rights affect a host of other human rights and freedoms, they have a more direct and
immediate link with the right to existence and self-determination, the right to development and
the right to satisfactory environment, and the right to adequate food. Consequently, it becomes
appropriate to have a brief look into this direct link.

The Right to Self-Determination

Articles 1 of the International Covenant on Civil and Political Rights (ICCPR) and the
International Covenant on Economic, Social and Cultural Rights (ICESCR) proclaim the right of
all peoples to self-determination. This right guarantees the entitlement of all peoples to freely
determine their political status and freely pursue their economic, social and cultural
development. The right to self-determination also assures of all peoples freely to dispose of their
natural wealth and resources, without prejudice to any obligations arising out of international
economic co-operation, based on the principle of mutual benefit, and international law.?* The
provision on the right to self-determination also prohibits the deprivation of a people of its own
means of subsistence. These provisions imply that the deprivation of the land and resources on
which the people rely for their livelinood is prohibited.?*® Likewise, the African Charter on
Human and Peoples Rights affirms the rights of all peoples to existence and the unquestionable

and inalienable right of the people to self-determination. Accordingly, it posits the right of the
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people to freely determine their political status and shall pursue their economic and social
development according to the policy they have freely chosen.?*’

The Right to Development

The dispossession of lands belonging to peoples undermines their right to development. Article
22 of the African Charter on Human and Peoples Rights assures of the right of all peoples to
their economic, social and cultural development with due regard to their freedom and identity
and in the equal enjoyment of the common heritage of mankind. The formulation of the right to
development under Article 22 of the Charter is very much akin to the UN Declaration on the
Right to Development adopted in 1986. The Declaration states that the human person is the
central subject of development and should be the active participant and beneficiary of the right to
development.?*® Likewise, the Declaration states that the right to development includes “active,
free and meaningful participation in development.?*® Moreover, the Declaration recalls the
primary responsibility of states for the creation of conducive conditions favorable for the
realization of the right to development.?>® By so doing, the Declaration affirms the procedural as
well as the substantive elements of the right.?>* Similarly, the African Commission on Human
and Peoples Rights also noted that the right to development is both constitutive and
instrumental.?®? The Commission noted that the right serves both as a means and as end and that
a violation of either the procedural or the substantive element constitutes a violation of the right

to development.?®

The Commission further outlined what it considers to be the five main criteria fulfillment of the

recognition of the right to development, namely equitable, non-discriminatory, participatory,
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accountable, and transparent.?>* It highlights the over-arching themes of equity and freedom of
choice and the end result of development should be the empowerment of the community. 2°

The procedural element of the right pertains to the right to participate in the development
process, while the substantive element is related with the right to improvement in the well-
being.?>® Thus, Article 22 of the African Charter affirms the right of peoples of control over the
development communities. This is therefore a clear indication of the fact that the alienation of
the land and natural resources of peoples against their will affects the realization of their right to

development.
The Right to Satisfactory Environment

Article 24 of the African Charter guarantees the right of all people to have a general satisfactory
environment favorable for their development. It is also referred to the right to a healthy
environment.?>” The observance of this right is directly linked with the right to the best attainable
state of physical and mental health affirmed under the African Charter.?>® The right imposes the
obligations to take reasonable and other measures to prevent pollution and ecological
degradation, to promote conservation, and to secure an ecologically sustainable development and
use of natural resources.?®® In other word, governments are required to take measures to prevent

projects that have the effect of threatening the health and environment of their citizens.?®

This in turn implies that states must desist from carrying out, sponsoring or tolerating any
practice, policy or legal measures violating the right to general satisfactory environment.?! The
requirement and publication of environmental and social studies prior to the carrying out of

development projects, undertaking appropriate monitoring and providing information for
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affected communities and providing meaningful opportunities to individuals to be heard and to
participate in decisions affecting their communities are some of the examples that can be cited. %2

2.2. The Right to Food

Large scale agricultural investments must be carried out without affecting the productive
resources of local host communities which in turn would affect their food security. Total or
partial loss of access to resources such as land and natural resources puts access to adequate food
by households in jeopardy.?® The right of everyone to a standard adequate for the health and
well-being of himself and his family including clothing and housing is affirmed in the Universal
Declaration of Human Rights (UDHR).2%* The right to food is recognized under the International
Covenant on Economic, Social and Cultural Rights.?%® Article 11(1) of the Covenant affirms the
right of everyone to an adequate standard of living for himself and his family, including adequate
food, clothing, and housing and to the continuous improvement of living conditions. Moreover,
Article 11(2) provides that States Parties to recognize that immediate and urgent steps may be

needed to ensure “the fundamental right to freedom from hunger and malnutrition.”

The nature of the general legal obligations implied by economic, social and cultural rights
including the right to food is stipulated in Article 2 of the International Covenant on Economic,
Social and Cultural Rights. The nature of the legal obligations stated in Article 2 is further
elaborated in General Comment No. 3 by the Committee on Economic, Social and Cultural
Rights. Consideration of the implications of Article 2 of the Covenant is of particular relevance
owing to the fact that the right to adequate food is one of the rights affirmed in the Covenant.
The right to food imposes the obligation on States Parties to take steps to progressively achieve
the realization of the right to food.?% States Parties are required to adopt all appropriate measures

to this effect including legislative measures.?®” This implies the duty to take expeditious,
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deliberate, targeted and concrete steps towards the realization of that goal.?®® In addition to
legislation, States Parties are also expected to take other measures including administrative,

financial, education, social and others.?%°

In spite of the fact that the Covenant recognizes the notion of progressive realization, the right to
adequate food also implies obligations of immediate effect.?’® Two of these immediate
obligations deserve special mention in the context of the right to adequate food. These are the
“undertaking to guarantee” that the rights enshrined in the Covenant “will be exercised without
discrimination” and the obligation “to take steps.”?’* Instances of discrimination in relation to
access to food, as well as to the means and entitlements for its procurement, on the grounds of
race, colour, sex, language, age, religion, political or other opinion, national or social origin,
property, birth or other status with the purpose or effect of nullifying or impairing the equal
enjoyment or exercise of economic, social and cultural rights constitute a violation of the right to
adequate food.?’? The obligation “to take steps” to the progressive achievement of the right to
adequate food is also the principal obligation of result undertook by States Parties under the

Covenant.?"

The right to food obligates States Parties to everyone within their jurisdiction access to minimum
essential food which is sufficient, nutritionally, adequate and safe, to ensure their freedom from
hunger. It also requires States Parties to ensure that each individual alone or in community with
others, has physical and economic access at all times to adequate food or means for its
procurement.2’* The realization of the right to adequate food is a progressive obligation.?”
Nevertheless, States Parties have the minimum core obligation of taking the necessary steps to

mitigate or alleviate hunger.?7®

Based on the quartet layers of obligations developed by the African Commission on Human and

People’s Rights, the right to adequate food imposes different types of obligations on State Parties

268 ibid

269General Comment No. 3, The Nature of State’s Parties Obligations (UN doc./E/1991/23), para. 7
270 jbid, para. 1

271 ibid, para. 1 and 2

272 General Comment No. 12 (n 266) para. 6

273 General Comment No. 3 (n 269) para. 9

274 General Comment No. 12 (n 271),para. 4, See also De Schutter (n 147)

275 ibid, para. 18

276General Comment No. 12 (n 266) para. 6
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as in the case of other human rights.?’” These include the obligations to respect, obligations to
protect and obligations to promote and the obligation to fulfill.2’® The obligation to respect
requires States Parties to abstain from taking measures that deprive individuals of access to
productive resources which they depend on when they produce food for themselves.?” It
includes the obligation to refrain from infringing upon the ability of individuals to feed
themselves. The obligation to protect refers to the duty of the state to safeguard access to
productive resources from encroachment by other private parties.?®° This includes the obligation
of states to prevent others including private business firms from inhibiting the ability of
individuals to feed themselves. The obligation to promote requires that state to ensure that
individuals and communities enjoy the right to adequate food by building the necessary
infrastructure. The obligation to fulfill is further divided into two: obligations to facilitate and
obligations to provide.?! Obligations to facilitate require the state to strengthen access to and
utilization of resources and means to ensure their livelihood, including food security.?®? In other
words, it imposes the obligation to actively strengthen the ability of individuals including
smallholders to feed themselves. States may also be under obligation to provide food for where
“an individual or group is unable, for reasons beyond their control, to enjoy the right to adequate

food by the means at their disposal.?®

The right to adequate food prohibits various forms of actions and omissions which constitute
violations of the right. These include, denial of access to food to particular groups and
individuals, adoption of legislation or policies inconsistent with existing obligations pertaining to
the right to adequate food, failure to regulate individuals and groups whose activities are in

violation of the right to adequate food, or failure of the State Party to take into account its

27 General Comment No. 12 (n 261) para. 14, See also Report of the Special Rapporteur on the Right to Food (UN
Doc A/HRC/13/33/Add.2 (22 December 2009)
<http://documents-dds-ny.un.org/doc/UNDOC/GEN/G09/177/83/pdf/G0917783.pdf?OpenElement> accessed 11
July 2013

278General Comment No. 12 (n 261) para. 14

29General Comment No 12 (n 261) para. 15.

280 jhid
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282 De Schutter (n 137)
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international obligations concerning the right to food while entering into agreements with other

States or entities or individuals.?8

In spite of the fact that States Parties are the ones who are ultimately accountable for the
realization of the right to adequate food, others also bear responsibilities for the realization of the
right.®®® These include, among others, individuals, local communities, non-governmental
organizations and private business sector.?®® In particular, national or transnational private
business sector is required to conduct itself within a framework of code of conduct conducive to
the respect of the right to adequate food.?” States Parties have the duty of ensuring the activities

of private business sectors is in compliance with the right to food.2%8

The formulation and implementation of national strategies for the right to food requires
observance of salient attributes of good governance including the principles of accountability,
transparency, participation, decentralization, legislative capacity and independence of the
judiciary.?® The strategy must accord utmost importance to the sustainable management and use
of natural resources at national, regional, local and household levels.?®® The strategy must also
ensure the prevention of discrimination in access to food or resources for food.?®* These include,
among others, guarantees of full and equal access to economic resources including ownership of
land and other property and other natural resources.?? States parties have the obligation to
protect the resource base for food.?°® The right to adequate food, in particular, must be respected

in relation to vulnerable groups including women, pastoral and agro-pastoral peoples.?

It is argued that many commercial land acquisitions may be contrary to the right to adequate food

for a variety of reasons. In the words of the Special Rapportuer on the Right to Food:-

24General Comment No. 12 (n 261) para. 19
285ipid. para. 20
286 ibid
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288ihid, para. 27
289%bid,para. 23
290ibid,para. 25
2libid, para. 26
292ibid,para. 26
2%ibid, para. 27
2%ibid,para. 26
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States would be acting in violation of the human right to food if, by leasing or selling
land to investors (whether domestic or foreign), they were depriving the local populations
from access to productive resources indispensable to their livelihoods. They would also
be violating the right to food if they negotiated such agreements without ensuring that
this will not result in food insecurity, for instance because this would create a dependency
on foreign aid on increasingly volatile and unpredictable international markets, as large
proportions of the food produced thanks to the foreign investment would be shipped to

the country of origin of the investor or sold on the international markets.?%

General Comment 12 on the Right to Food imposes important duties on both food-secure and
food-insecure countries. The General Comment stipulates that food-secure countries must ensure
that their actions do not jeopardize access to food overseas.?®® In short, States Parties have the
obligation to respect the enjoyment of the right to food in other countries.?®” Consequently,
countries investing by way of commercial land acquisitions in low-income countries must make
sure that their activities do not jeopardize the food security of the local population.?®® Moreover,
States Parties where international agricultural firms are registered have the obligation to regulate
the activities of these firms abroad.?®® FIAN (Food First Information and Action Network)
International also argued that investor countries have a duty to protect the right to food through
“regulation, monitoring and due diligence in their sphere of influence.”*® General Comment No.
12 calls upon international financial institutions, in particular the International Monetary Fund
(IMF) and the World Bank to pay more attention to the protection of the right to food in their

lending policies and credit agreements.”*%*

2.3. Land Rights of Indigenous Peoples

The land rights of indigenous peoples have been elaborated in different international human

rights instruments, particularly the 2007 United Nations Declaration on the Rights of Indigenous

29 Chris Huggins, A Historical Perspective on the Global Land Rush (2011) available at
http://www.landcoalition.org/sites/default/files/publication/904/HUGGINS_History web_11.03.11.pdf, accessed 2
July 2012

29 General Comment No 12 (n 261) para 36

297 ibid

298 Huggins (note 290)
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30ihid
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Peoples (UNDRIP) and the 1989 International Labour Organization (ILO) Convention No.
169.392 The two instruments are compatible and complementary.®® The United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP) was adopted by virtue of General
Assembly Resolution 61/295 on September 13, 2007.3% The overwhelming support UNDRIP
obtained with the affirmative votes of the majority of countries in the UN means the tremendous
normative weight that it commands as an instrument of standard setting. Ethiopia was absent
from the General Assembly upon the adoption of this Declaration.?® The African Commission
on Human and Peoples Rights also manifested its support to the Declaration in its Advisory

Opinion on the matter.3%

The UNDRIP enunciates a comprehensive list of the rights of indigenous people including
individual and collective. These entitlements constitute minimum standards for the survival,
dignity and well-being of indigenous peoples of the world.*°" In that, the Declaration serves as a

basis for the articulation of human rights norms as they apply to indigenous people.3%

302 |LO Convention No. 169 was adopted with a view to revise ILO Convention No. 107 which was criticized for its
narrow protection of the rights of indigenous peoples and its focus on assimilation of indigenous people. ILO
Convention N0.169 has been ratified by 22 countries in Latin America, Asia and Africa as of date.

303 JLO, ‘Indigenous & Tribal Peoples’ Rights in Practice: A Guide to ILO Convention No. 169
<http://www.ilo.org/wemsp5/groups/public/---ed_norm/---normes/documents/publication/wems_106474.pdf>
accessed 17 July 2013

304 The Declaration was adopted by a majority of 144 states in favor and 4 votes against and 11 abstentions.
However, the four countries which initially opposed to the Declaration, namely Australia, Canada, New Zeeland and
the United States reversed their decisions and have lately expressed their support to and endorsement of the
Declaration.

305 International Work Group for International Affairs (IWGIA), ‘The Indigenous World 2012, Copenhagen’, p. 414
available at < http://www.iwgia.org/iwgia_files _publications_files/0573 THE_INDIGENOUS_ORLD-

2012 _eb.pdf> accessed on August 21, 2014

306 Advisory Opinion of the African Commission on Human and Peoples Rights on the United Nations Declaration
on the Rights of Indigenous People <http://www.achpr.org/files/special-mechanisms/indigenous-
populations/un_advisory_opinion_idp_eng.pdf> accessed 20 July 2013 ; African Commission on Human and
Peoples Rights, Communique on the UN Declaration on the Rights of Indigenous Peoples (2007)

< http://www.achpr.org/sessions/42nd/resolutions/121/ > accessed 20 July 2013

307 UN Declaration on the Rights of Indigenous Peoples (adopted 13 September 2007 UNGA Res. A/61/295/L..67
and Add.1), Preamble and Article 43

308 There is no universally accepted clear-cut definition of what constitutes indigenous and tribal peoples. This is due
to the international consensus that a strict definition of indigenous peoples is neither necessary nor desirable.3%®
Instead, ILO Convention No. 169 is confined to a description of the people whom it meant to protect. It employs the
recommended approach of identifying indigenous peoples based upon a combination of both subjective and
objective criteria.3® The objective criteria include descent from populations, who inhabited the country or
geographical region at the time of conquest, colonization or establishment of present state borders, retaining some or
all of their social, economic, cultural and political institutions, irrespective of legal status, having social, economic
and cultural conditions which distinguish them from the other sections of the national community and their status is
regulated wholly or partially by their own traditions and customs, or by special laws and regulations. On the other
hand, both ILO Convention No. 169 and UNDRIP recognize the right of self-identification or self-definition i.e. the
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Consequently, indigenous people typically include different groups of hunter gatherers, and
certain groups of pastoralists. A principal attribute of these people is the fact that the survival of
their way of life depends on access and rights to their traditional land and natural resources.*%

2.3.1. The Recognition of Land Rights of Indigenous Peoples

The UNDRIP does not proclaim new rights or to create a “special class of citizens”*!° as such.
Instead, it is an affirmation of universal human rights norms as they apply to indigenous
peoples.®!* In other words, the Declaration is elaboration of existing international human rights
standards as they apply to indigenous peoples.'? The rights of indigenous peoples can also be
established by virtue of Article 27 of the International Covenant on Civil and Political Rights and
the interpretation of the right by the Human Rights Committee, the treaty body vested with the
responsibility of following upon the implementation of the ICCPR.

UNDRIP provides the special spiritual, social and economic relationship existing between
indigenous peoples and their lands and territories.®'® Land is of indispensable importance to
indigenous peoples as it constitutes the basis for their cultural identity and integrity.3
Indigenous peoples are largely dependent upon their land and territories for their livelihood.%®
Thus, the loss of ancestral lands by indigenous peoples amounts to a threat to their survival as
distinct communities and peoples.®!® In other words, the importance of the lands and territories of
indigenous people cannot simply be explained in terms of its monetary or productive value.3!’

Consequently, the special attention given to the land rights of indigenous people is informed by

right of indigenous communities to identify themselves as such, which is the subjective criteria for the definition of
indigenous peoples.

309 Endorois Decision (n 166) para. 150

310 ihid, para. 149

3UBirgitteFeiring, Indigenous Peoples Rights to Lands, Territories and Resources
<http://www.landcoalition.org/sites/default/files/DraftILCIndigenousPeoplesPeerReview.pdf> accessed on July 17,
2013

3120ei A. and Shepherd (n 184)

313 UN Declaration on the Rights of Indigenous Peoples (n 307) Article 25

314 1LO Convention (No. 169) concerning Indigenous and Tribal peoples in Independent Countries (adopted on 27
June 1989, into force since 5 September 1991), Article 13(1)

315 Asia Indigenous People Pact (AIPP), Training Manual on the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP) <http://aippnet.org/home/phocadownload/userupload/UNDRIP_MANUAL-
FINAL.PDF> accessed July 17, 2013

316 1O, Indigenous & Tribal Peoples’ Rights in Practice: A Guide to ILO Convention No. 169 (n 303)
$17BirgitteFeiring (n 311)
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the need to ensure the observance of the broader rights of self-management, self-determination

and determination of their own priorities for development.3!8

In light of this, the Declaration clearly affirms the rights of the indigenous people to the lands,
territories and resources which they have traditionally owned, occupied, or otherwise used or
acquired.3'°Article 26 of the Declaration, which is the main provision on the rights of indigenous

people to land and natural resources, reads as follows:-

1. Indigenous peoples have a right to the lands, territories and resources which they have
traditionally owned, occupied or otherwise used or acquired.

2. Indigenous people have the right to own, use, develop and control the lands territories
and resources that they possess by reason of traditional ownership or other traditional
occupation or use, as well as those which they have otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and resources.
Such recognition shall be conducted with due respect to the customs, traditions and land

tenure systems of the indigenous people concerned.

The Declaration points out that the rights of ownership and possession of indigenous and tribal
peoples over the land they traditionally occupy shall be recognized and respected.3?° The reading
of Article 26 shows that the right of indigenous people is not confined to the land they directly
cultivate or inhabit, instead to the broader territory including the total environments of the areas
which they occupy or otherwise use, inclusive of natural resources, rivers, lakes and coasts.®?*As
regards the substantive content or subject matter of the right to land and natural resources,
Article 26(2) makes it clear that the land rights of indigenous people is comprised of a number of

elements including the right to own, use, develop and control the lands, territories and resources.

318 The right of indigenous peoples to self-determination is enshrined under the UNDRIP. The right to self-
determination entitles them to freely determine their political status and freely pursue their economic, social and
cultural development. UNDRIP goes on to affirm the right of indigenous peoples to autonomy or self-government in
matters relating to their internal and local affairs, as well as ways and means for financing their autonomous
functions. The right of indigenous peoples to maintain and strengthen their distinct political, legal, economic, social
and cultural institutions, while retaining their right to participate fully in the political, economic, social and cultural
life of the state is also assured in the Declaration. (See also Birgitte Feiring (n 311)

319 UN Declaration on the Rights of Indigenous Peoples (n 302) Article 26 (1)

320 The same right is also reaffirmed under 1LO Convention No. 169. (See UN Declaration on the Rights of
Indigenous Peoples (n 302) Article 26(1))

%21Bijrgitte Feiring (n 311)

57



These resources include both renewable and non-renewable resources inclusive of timber, fish,

water, sand and minerals.32?
2.3.1.1. Traditional Occupation, Ownership, Use or Otherwise Acquisition

The formulation of the right shows that the rights to land, territories and resources of indigenous
peoples are established based upon their traditional occupation and use. The traditional
occupation, ownership or use confers a right to the land, whether or not such a right was
recognized by the state.®2® It is this traditional occupation, ownership, use or otherwise
acquisition, which provides the basis for the legitimacy of the claims of indigenous people to
their lands and natural resources. By necessary implication, the basis for such recognition is not
the official recognition or registration of that ownership.3?* Traditional occupation, ownership
and use are sufficient basis for state recognition of title of indigenous peoples over these lands.3?°
The provision shows that the protection of the right to property extends to “extra-legal” forms of
occupation not recognized through title and occupation predicated upon customary tenure,
though such protection does not extend to all forms of illegal occupation.®?® The absence of
formal title deeds does not deprive indigenous peoples of their ownership rights over their
ancestral rights.®?” The African Commission also noted that settled possession of ancestral lands
by indigenous peoples is sufficient to trigger the state obligation to provide legal recognition

without the need to produce formal title to the lands in question.3?

This makes the phrase “traditional occupation, ownership, use or otherwise acquisition” of far
reaching significance. This stipulation is made in acknowledgement of the fact that the loss and

dispossession of the lands of indigenous peoples is attributed to the non-recognition or the lack

322 ibid (Article 15(2) requires that indigenous peoples have the rights to consultation and participation, regarding
the benefits of resource exploitation as well as compensation for damage caused due to such exploitation.)

323 ILO, Indigenous & Tribal Peoples’ Rights in Practice: A Guide to ILO Convention No. 169 (n 303)

324 Birgitte Feiring (n 311)

3253edfrey M. Candelaria, Comparative Analysis on the ILO Indigenous and Tribal Peoples Convention No.169, UN
Declaration on the Rights of Indigenous Peoples (UNDRIP) and Indigenous Peoples Rights Act (IRPA) of
thePhilippines < http://www.ilo.org/wcmsp5/groups/public/---asia/---ro-bangkok/---ilo-
manila/documents/publication/wems_171406.pdf> accessed 16 July 2013
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of official recognition of customary tenure rights.®?® The absence of legal recognition of
collective customary land tenure is one of the major reasons for the dispossession of lands of
indigenous people.3*

The recognition of the traditional occupation, ownership, use or acquisition of the indigenous
peoples in turn presupposes the recognition of the juridical personality of the people as a
community.®! Granting of juridical personality to the community is a prerequisite for the
exercise of its right to seek judicial protection and seek remedies in the event of alleged
violations of its rights to communal property. Article 20(1) of the African Charter on Human and
Peoples’ Rights assures of the rights of all peoples to existence. This entitlement is critical in
view of the fact that indigenous people are oftentimes denied the right to exist as people with
their cultural distinctiveness and determine their own development.33? Without acknowledging
the existence of a group of people, it becomes difficult to recognize their traditional occupation,

ownership, use or acquisition of land.

The recognition of the land rights of indigenous peoples based upon their traditional occupation,
ownership or use also reverses the negative role that international law played in the past against
the rights of indigenous people generally and against their right to land particularly.33® The
recognition of the concept of “traditional occupation, ownership, use or otherwise acquisition”
also constitutes a paradigm shift in terms of the protection of the rights of indigenous peoples.
Previously, international law was employed as an instrument of dispossession of the lands,
territories and natural resources of indigenous people.3* The rules of title to territory under
international law have been employed to justify the dispossession of the lands of indigenous
peoples.3® The Final Act of the Berlin Conference entrenched the doctrine of recognition by

virtue of which rights to land have to be formally recognized by the new colonial power to

329 Valerie Couillard, Jeremie Gilbert, Justin Kenrick, Christopher Kidd, Land Rights and the Forest People of
Africa: Historical, Legal and Anthropological Perspectives (2009) (Forest Peoples Programme)

< http://www.forestpeoples.org/sites/fpp/files/publication/2010/05/overviewlandrightsstudyO9eng.pdf > accessed 15
July 2013
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produce legal effects.3*® It was also the Final Act of the Berlin Conference which endorsed the
doctrine of effective occupation. The principle of effective control submits that colonial states
need to exercise effective control of the territory to claim title over it.3*’Likewise, the legal
concept of productive use has the effect of eroding security of local land rights by facilitating the
reallocation of local land rights to third parties in case of “non-use”.33® Such legal concepts have
obvious adverse implications on the lands of indigenous peoples by classifying them as “idle”,
“unused”, “empty” or “unproductive”.®*® Such qualification of lands as being “idle”, “unused”
or “unproductive” echoes the terra nullius narratives which has been used to justify

enclosures.340

In particular, nomadic people had little rights under the doctrine since it was based upon
effective or productive use of the lands, as a result of which their lands were considered as empty
or vacant.®*' These rules of international law tended to accord better rights to agricultural
societies than nomadic people.®*? In the past, the land that belonged to pastoralists, hunter-
gatherers and shifting cultivators was considered to be terra nullius i.e. vacant land or land
which belongs to no one.®*® The doctrine of terra nullius provides that indigenous lands are
legally unoccupied until the arrival of a colonial presence, thus the land becomes the property of
the colonizing power by virtue of effective occupation. Such claims were also supported by the
invocation of the Latin maxim cuiusestsolum, eiusestusque ad caelum et ad inferos, i.e. whoever
owns the soil, it is theirs up to the sky and down to the depths.®** As a result, one of the demands
of indigenous communities remains to be the recognition and protection of collective forms of
tenure.>*These concepts reflect the use of property law in general and land law in particular as

an instrument of misappropriation.
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Thus, the legal recognition and protection referred to in Article 26(1) of UNDRIP and Article
14(1) of the ILO Convention is not confined to lands which are actually occupied by indigenous
people. Instead such recognition and protection extends to lands not exclusively occupied by
indigenous peoples but which they have traditionally owned, used or otherwise acquired. This
shows that the exercise of the rights is not confined to lands under contemporary physical use but

extend to ancestral and traditional use.3

The official recognition and registration of the territories of indigenous peoples is also affirmed
by the judicial decisions of many international and regional human rights bodies.**’ The African
Commission on Human and Peoples Rights has affirmed the rights of indigenous people to their
traditional lands particularly in the seminal case of Endorois Decision.®*® The said
communication relates to alleged violations as a result of displacement of the Endorois
indigenous community from their ancestral lands without effecting adequate compensation for

the loss of their property rights.3+°

The African Commission catalogues the list of problems faced by indigenous people when it

comes to the right to property. Particularly, the Commission identified three interrelated

346 Special Rapporteur on the Rights of Indigenous Peoples, Promotion and Protection of All Human Rights, Civil,
Political, Economic, Social and Cultural Rights including the Right to Development: Report on the Situation of
Indigenous People in Nepal < http://wwwz2.ohchr.org/english/bodies/hrcouncil/docs/12session/A-HRC-12-34-
Add3_E.pdf > accessed 19 July 2013

347 De Schutter (n 142)

348 The decision is also the first quasi-judicial pronouncement rendered by international body following the adoption
of UNDRIP.

3% The Endorois community was forcibly evicted from the Lake Bogoria area of Baringo and Koibatek
Administrative districts as well as Nakuru and Laikipia Administrative Districts in the Rift Valley Province in
central Kenya in 1973. Prior to their forced removal and denial of access to entry in 1978, the Endorois community
established and have been practicing a sustainable way of life, which was inextricably linked with their ancestral
lands. The alleged violations encompass disruption of pastoral way of life, practice of religion, cultural integrity as
well as overall development. In the communication to the African Commission, the Endorois sought relief of
restitution of their traditional lands, issuance of collective title over the lands to the community and compensation
for the forced eviction. In its decision on the merits, the Commission underlines the unambiguous relationship
existing between indigenous people and their ancestral lands and the inextricable linkage and unique association
existing between the people, their cultural and religious practices and their lands as manifested by several attempts
to define the term “indigenous” peoples. This shows the special relationship with land as one of the main indicators
of indigenousness.®* It is this inextricable linkage between the people and their distinct and specific territory that the
African Commission singles out as being the common thread in various attempts to describe indigenous peoples.
African Commission noted that the culture, religion and traditional way of life of the Endorois people are
inextricably linked with their ancestral lands. The Commission appears to be content that the Endorois people fulfill
the test of having “a profound and all-encompassing relationship with their ancestral lands”. The Commission
further submits that the acceptance of Endorois community as indigenous peoples as individuals and as a group is a
further testimony to the fact that they fulfill the test of self-identification.
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problems.®® First, indigenous people lack “formal” title to recognition of their historical
territories.®! Second, domestic legal systems do not acknowledge communal property rights of
indigenous people. Third, post-colonial states claim formal legal title to indigenous land.
Governmental claim to formal title to land is based upon national laws which are profoundly
impacted by the colonial legacy whereby ownership of much of the land was vested in colonial
administrations.®2? Despite some changes, the fundamental characteristics of colonial land
legislation remain intact in post-independence Africa.®*® The Commission takes note of the
contention on the part of indigenous peoples that the claim to formal legal title by post-colonial
states which they inherited from colonial authorities as serving as a basis for the many cases of
displacement of indigenous people.®** The empowerment of the government as the legal owner
of land in turn vests it with the prerogative to allocate land rights to commercial operators

including issuance of long term leases.3%®

The African Commission on Human and Peoples Rights highlighted the observation on the part
of its Working Group on the Rights of Indigenous Populations/Communities noting that some
African minorities are subject to dispossession of their lands and the need to take special
protection measures for their survival as distinct communities.®*® The African Commission
underscores the fact that the first step in so doing is the acknowledgement that the rights,
interests, benefits of such communities in their traditional lands constitute property rights within
the meaning of Article 14 of the African Charter on Human and Peoples Rights.®” The
Commission goes on to underscore the need for special measures for the protection of these

property rights.3%8

In particular, it takes note of the fact that the domestic law of the respondent state i.e. Kenya

does not recognize the right of the community to enjoy and exercise their collective property as a
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community. Instead, the recognition is confined to mere privilege to use the land.®*® One of the
justifications put forward to support domestic laws’ non-recognition including collective
property rights claims based upon historic occupation and cultural rights is that the communal
property system of the indigenous community lacks clarity, particularly regarding ownership of
land.*®° In this sense, the Endorois decision best captures the use of domestic property law in

general and land law in particular as instruments of misappropriation.

The African Commission on Human and Peoples Rights identifies inherent problems in national
laws of the respondent state non-recognition of collective property rights of the community. 36!
The Commission further argued that the community should be entitled to legal capacity and
juridical capacity as prerequisite to seek judicial protection of their property rights.36? The lack of
such legal capacity and juridical capacity is presented as a reason why collective property rights
are trumped by individual property rights, while the community are unable to seek redress for

lack of legal capacity to do so.%3

The African Commission makes it clear that the rights of indigenous people over the land and
territory are not only confined to access rights.®®* Access rights are comparable to privilege to
use the land, which can be taken by the State and can be trumped by real property rights of third
parties.®®® Such access rights and mere privilege to use the land do not guarantee the right to
effectively control the land from interference by third parties. As opposed to ownership, mere
access rights expose the communities to expropriation by the state and interference by other third
parties.®® Thus, the Commission opines that the granting of privilege rights to access for

indigenous peoples fall far below the internationally recognized standards. ¢’

On the contrary, the African Commission held the view that members of indigenous peoples and

tribal peoples should obtain title to territory which guarantees its permanent use and
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enjoyment.3%® Title to territory extends to ownership which enables the concerned people to
engage with the government as active stakeholders instead as passive beneficiaries.®®
Furthermore, the Commission makes the distinction between de facto and de jure ownership. It
notes that it is only de jure ownership of land which guarantees effective protection for
indigenous peoples.>”® While underscoring the need to recognize and respect the title to territory
of the indigenous people, the Commission proceeds to clarify that such recognition must be
reduced into the law.3"* The Commission stipulates only such recognition in law assures of legal
certainty.®’2 The logical consequence of this requirement is that the land traditionally used and
occupied by indigenous people must be delimited and demarcated in consultation with the
inhabiting and neighboring people.3™

In the final analysis, in its decision on the merits, the African Commission made four important

interrelated conclusions:-

e Traditional possession by indigenous peoples has the equivalent effect of state granted
full property title;

e Traditional possession entitles the indigenous community to demand official recognition
and registration of their property title;

e Members of indigenous community who left unwillingly or lost possession of their
traditional land involuntarily shall maintain their property rights thereof unless the lands
have been lawfully transferred to third parties in good faith; and

e Members of the indigenous community who have unwillingly lost possession of their
lands when the lands have been transferred to innocent third parties shall be entitled to

restitution of their lands or other lands of equal quality and extension.3"*

The decision of the Commission further demonstrates that in situations where the concerned

indigenous communities have been subsequently forcibly evicted from their traditional lands,
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such wrongful dispossession cannot be invoked against them to deny their rights to restitution

and compensation.
2.3.1.2. The Recognition of Customary Tenure of Indigenous Peoples

In a related manner, UNDRIP calls for respect for the procedures of indigenous peoples for the
transmission of rights to land, territories and resources.®” This is tantamount to the recognition
of the fact that indigenous peoples have their own customary laws to recognize the land and

resource rights of individual members or households.3"®

The Declaration calls for the establishment of a fair, independent, impartial, open and transparent
process whereby the laws, traditions, customs and land tenure systems of indigenous people are
given due recognition and for the recognition and adjudication of the rights of indigenous
peoples pertaining to their lands, territories and resources. Such process needs to be established
with the full consultation and participation of the indigenous people and must be based upon

traditional occupation, ownership or use.®’’

The question whether a given indigenous community has traditionally occupied, owned, used or
otherwise acquired a specific territory can be determined through evidence of indigenous
peoples’ traditional and customary land tenure can be established by qualified expert and
academic opinion as well as by objective facts that can be discerned from the oral accounts and

documentation produced by the indigenous communities concerned.3’®
2.3.2. The Protection of the Rights to Land, Territories and Resources

Apart from recognition, UNDRIP requires the effective protection of the rights of indigenous
people to lands, territories and resources.®”® Accordingly, States are required to take the

appropriate legislative, administrative, and other measures necessary to create an effective
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mechanism for protection of the land rights of indigenous peoples with due respect to their
customary laws, values, norms and mores.3° Effective protection of these rights undoubtedly
calls for a variety of measures that need to be taken on the part of the state. These include
identification, demarcation, titling, providing mechanisms for access to justice as well as
penalizing unauthorized intrusion.®! Protection implies the prevention of non-indigenous
persons from acquiring ownership, possession or use of the lands, territories and resources of
indigenous peoples against the wishes of the people.®® This may take place by acts of fraud or
duress exercised upon indigenous persons who are forced into relinquishing their ownership

rights over the lands and territories. 38
2.3.2.1. The Identification and Demarcation of Lands

The identification and demarcation of lands, territories and resources owned, acquired, used by
indigenous peoples is of paramount importance for the protection of their property rights to land.
Hence, States are obliged to give legal recognition and protection to these lands, territories and
resources with due respect to the customs, traditions and land tenure systems of the indigenous
peoples concerned.®®* Thus, the identification of the lands of indigenous people and the
determination of the scope of the rights thereof cannot only be predicated upon state-sanctioned
concepts and traditions, which in most cases tend to be conflictual with those of the indigenous

people.38°

Therefore, land titling procedures must aim to give protection to the land and resource rights of
indigenous peoples in accordance with their customary laws and traditional land and resource
tenure systems. According to the Special Rapporteur on the Rights of Indigenous Peoples, even
though there may be some flexibility as regards the nature of land titling procedure, the

following minimum considerations must be implemented:-

e Identification of the area and the rights that correspond to the indigenous communities

e Resolution of conflicts over competing uses and claims
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e Delimitation and demarcation
e Issuance of title deed or other appropriate document describing the nature of the right or

rights in the lands or resources®3®

Similarly, decisions by regional human rights bodies indicate that delimitation, demarcation, and
titling of the territory inhabited by indigenous people as being part and parcel of the positive
obligations of the state to protect property rights to land and natural resources.®®’ The property
rights of indigenous people are interpreted as entailing the protection of the communal rights of
the people through a combination of various measures to allow them to provide for their own

means of subsistence.3®®

Protection also implies the establishment of mechanisms for investigating and redressing the
violations of the rights to land, territories and resources of indigenous people.® The loss of land
rights of indigenous people without their free, prior and informed consent should lead to redress
of some kind including that of restitution and compensation.3®® Moreover, violations of the rights
of indigenous people to lands, territories and resources must not take place with impunity.®* On

the contrary, adequate penalties must be administered on the perpetrators of such violations.3?

2.3.2.2. The General Prohibition of Forced Removal or Displacement

UNDRIP prohibits the forced removal of indigenous peoples from their lands and territories
without the free, prior and informed consent of the concerned people and agreement on a just and
fair compensation.3® Article 10 of the Declaration points out that ‘no relocation shall take place
without the free, prior and informed consent of indigenous peoples concerned and after
agreement on just and fair compensation and, where possible, with the option of return.’
UNDRIP also requires states to prohibit any action which has the aim or effect of dispossessing

indigenous peoples of their lands, territories and resources.®** The prohibition of displacement of
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indigenous peoples is in line with the recognition of the centrality of the lands and territories not
only to the economies and livelihood strategies of the peoples, but also their very survival as
distinct cultures.®**This general prohibition is in conformity with the general prohibition of
forced evictions discussed earlier. Therefore, as a general principle, indigenous people should

never be removed from their lands and territories. 3%
2.3.2.3. The Procedures upon Necessary Relocation

Even though the displacement of indigenous peoples from their lands is in principle prohibited,
both the Declaration provides for exceptions in recognition of the fact that this may become
necessary in some situations. The question is when does removal or displacement becomes
necessary. UNDRIP does not define situations whereby relocation or displacement may be
deemed to be necessary. Nevertheless, examples of circumstances which justify the displacement
of indigenous people may be necessary for their own good. Such situations may include
situations where the survival of indigenous peoples is threatened as a result of submergence of
small islands due to climate change.®®” This example illustrates the fact that relocation should
take place in the most exceptional circumstances. UNDRIP makes it clear that removal and
displacement of indigenous people even in such cases must take place only with their free, prior

and informed consent.
The Right to Consultation and Participation in Decision-Making

The right to consultation and participation in decision-making is one of the rights enunciated
under the UNDRIP3*%® and ILO Convention No. 169.3%*°This requirement must be seen in
conjunction with the proviso of UNDRIP which entitles indigenous peoples to the process of
development and to exercise as much control as possible over their economic, social and cultural
development.*®® Accordingly, the right of indigenous people to determine and develop priorities

and strategies for the development or use of their lands, territories and other resources is also
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recognized under the Declaration.®®® This right imposes on states the duty to consult and
cooperate in good faith with the concerned indigenous peoples through their own representative
institutions to obtain their free, prior and informed consent before adopting and implementing
legislative or administrative measures that may affect them.*%2 States are required to undertake
consultation with indigenous peoples to obtain their free and informed consent prior to the
approval of any project likely to impact their lands, territories and resources.*®® The requirement
of consultation is critical if the project in question involves development, utilization and
exploitation of natural resources including water and minerals, which is applicable to large scale
agricultural investments. It is therefore evident that consultation has to be undertaken with a
view to obtain the free, prior, informed consent of indigenous peoples including, among others,
in relation to large-scale development or investment projects. The state bears the responsibility of

ensuring the correct application of the right to consultation.%*

Consultation is the means through which indigenous people can participate in decisions that
affect them.*® It also constitutes a fundamental principle of democratic governance and inclusive
development.®® ILO Convention No. 169 provides that indigenous peoples must be consulted
whenever consideration is being given to legislative or administrative measures which may affect
them directly.*®” Such measures include development projects designed to take place on the lands
of indigenous people. The Convention also requires that consultations shall be undertaken, in
good faith and in a form appropriate to the circumstances, with the objective of achieving
agreement or consent.*®® The obligation to consult implies the need to establish institutionalized

mechanisms for regular and broad consultations with indigenous peoples.®® The right also
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implies that mechanisms must be in place to ensure that appropriate consultations take place with

affected communities, while making consultation a legally mandated requirement.*°

The ILO Committee of Experts on the Application of Conventions and Recommendations
(CEACR) issued general observations meant to clarify the concept of consultation. Accordingly,
the Committee stated that consultations need to be formal, full and exercised in good faith. It
further noted that consultations need to involve a genuine dialogue between governments and
affected indigenous people with the hallmarks of communication, understanding, mutual respect
good faith and sincere wish to reach a common accord.*** The Committee further noted the need
to establish appropriate procedural mechanisms at the national level in a form appropriate to the
circumstances. Thus, pro forma (simple formality) consultations or mere information on a
decision that has been made does not constitute consultation within the meaning of Article 32 of
UNDRIP.4?

Consultations are typically conducted with institutions and individuals which are deemed to be
the rightful representatives of the people. Thus, it is important that the said institutions are indeed
accepted by the people as such. Such representative institutions owe fiduciary obligations to act
in the best interests of their respective communities. The fact that the people affected accept the
institution as their representative is a precondition for the legitimacy of the consultation.
Furthermore, governments are also duty bound to ensure the full development of the
representative institutions and initiatives of indigenous people by way of providing resources for

their development, where appropriate.*'3

It is also evident from the provisions that the obligation to ensure that consultations take place in
line with the aforementioned considerations is that of the government as opposed to private
individuals or non-state actors including private business enterprises.**  The UNDRIP
provides that it is the indigenous people who need to be consulted through their representative
institutions. Though both instruments do not define what constitutes “representative institution”,

the representativeness or otherwise of the institution should be determined by the indigenous
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people themselves. It follows a given institution cannot claim to be the representative of the
indigenous people without being able to determine its constituents and establishing its
accountability to these constituents.**®

The Meaning of Free, Prior and Informed Consent

However, the relocation and displacement of indigenous peoples is subject to various conditions
and requirements. Relocation of indigenous and tribal peoples may take place only where such
relocation is believed to be “necessary as an exceptional measure.”*® The UNDRIP also
provides that indigenous people shall not be relocated without their free, prior and informed
consent and just and fair compensation.*!” The Convention stipulates that the relocation of
indigenous and tribal peoples shall take place with the free, prior and informed consent of the

people where such relocation is necessary.**

At this juncture, it becomes important to closely scrutinize the meaning of the phrase “free, prior
and informed consent”. The principle of free, prior and informed consent (FPIC) is of vital
importance to the indigenous peoples as it constitutes an instrument of self-determination.**® It is

also characterized as an instrument of empowerment.*?°

Nevertheless, there is no universally accepted definition of what constitutes free, prior and
informed consent (FPIC). The consideration of the United Nations Development Group (UNDG)
Guidelines on Indigenous Peoples Issues helps to clarify the different elements of free, prior and
informed consent.*?! Thus, the term “free” implies that there should be no coercion, intimidation
or manipulation. The term “prior” implies that consent has been sought sufficiently in advance of
any authorization or commencement of activities and respect time requirements of indigenous
consultation or consensus processes. Lastly, the term “informed” implies that adequate
information is provided in relation to at least the nature, size, pace, reversibility and scope of any

proposed project or activity, the reasons or purpose of the project and/or activity, its duration and
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the locality of areas that will be affected. The information should also include a preliminary
assessment of the likely economic, social, cultural and environmental impact as well as

procedures that the project may entail.

The requirement of free and informed consent means that the people concerned fully understand
the meaning and consequences of the relocation and accept the same.*?? This in turn requires that
the indigenous people in question be provided with clear and accurate information on the
relevant facts and figures.*?® Thus, the consent of indigenous people must be free, true and
effective as opposed to vitiated consent. These provisions show the central role given to the
application of free, prior and informed consent (FPIC) in relation to relocation of indigenous
people from their traditional lands.

At this point, it would be appropriate to inquire whether or not the requirement of free, prior,
informed consent is an absolute requirement. UNDRIP does not provide a clear definition of the
term “consent”. The meaning of the term “consent” is contested due to its intrinsic veto-power.
Some international financial institutions opted to “free, prior and informed consultations” instead
of consent to allay of the veto-power connotation of the term “consent.”*?* If the requirement is
said to be absolute, it follows that indigenous people would have a veto power on proposed
decisions to relocate them. Nevertheless, the consideration of the views of the Special
Rapporteur makes it clear that Article 19 of UNDRIP should not be construed as to mean veto
power.*?® In situations where it is not possible to obtain the consent of the people concerned,
such relocation shall take place only based upon established appropriate procedures under
national laws and regulations, including public inquiries, which affords adequate opportunity for

effective representation of the people concerned.*?®

422 TLO, Indigenous & Tribal Peoples’ Rights in Practice: A Guide to ILO Convention No. 169 (n 314)

423 jbid

424 International Land Coalition, Oakland Institute and Global Witness, Dealing with Disclosures: Improving
Transparency in Decision Making Over Large Scale Land Acquisitions, Allocations and Investments
<http://www.globalwitness.org/sites/default/files/library/Dealing_with_disclosure_1.pdf > accessed 5 August 2013
425BjrgitteFeiring (n 311)

426 1LO Convention (No. 169) (n 307) Article 16(2)

72



The Right to Return

UNDRIP establishes the right of return where this is possible.*?” The Convention also stipulates
for the right of return of the concerned peoples to their previous land upon cessation of the
grounds of relocation.*?® The right to return can be exercised in situations where the
circumstance which led to the displacement of the indigenous people, which may be armed
conflict, natural disaster, ceases to exist.

Access for Redress

The Declaration also establishes the right of indigenous peoples to redress, by means that can
include restitution or, when this is not possible, just fair, equitable compensation, for the lands,
territories and resources which they have traditionally owned or otherwise occupied or used,
which they have been confiscated, taken, occupied, used or damaged without their free, prior and
informed consent.*?® The Convention also envisages a possibility whereby the relocation
becomes permanent, in which case return is not possible. In such cases, the people should be
provided with replacement land of equal quality, size and legal status to that of the land which
they previously occupied.*® For instance, the replacement land can be comparable in terms of its

agricultural potential and the legal ownership to that land.*!

In situations where the indigenous and tribal peoples opt for compensation in money and or in
kind, they are entitled to compensation along with appropriate guarantees.*3? As regards the
standard of compensation, the Convention stipulates full compensation equivalent to the
resulting loss and injury. The loss or injury may be exemplified by the loss of house or property,

adverse health impacts due to change of climate. 43
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Conclusion

The foregoing discussion identified the human rights norms which are directly impacted by large
scale agricultural investments. The discussion demonstrates that human rights norms affirmed in
international as well as regional instruments entail specific obligations on large scale agricultural
investments. Having considered the relevant human rights norms, it now becomes appropriate to

identify their specific implications on large scale agricultural investments particularly.

The implications of human rights obligations on large scale agricultural investments are best
captured by the Set of Principles Developed by the Special Rapporteur on the Right to Food. The
concerns on the human rights implications of large scale agricultural investments have led to
multiple efforts for the development of principles and standards to mitigate the effects of such
acquisitions on food security. Some of these principles and standards will be primarily the focus
of the subsequent chapter. Nevertheless, it is pertinent to draw attention to the set of principles
developed by the Special Rapporteur on the Right to Food, Oliver De Schutter, on Large Scale
Land Acquisitions as these are formulated from the perspective of the right to food.

The set of principles and measures suggested by the Special Rapporteur preceded the adoption of
the Voluntary Guidelines on the Responsible Governance of Tenure (VGGT), which will be
considered in more detail in the subsequent chapter. From the outset, it was made clear that the
set of principles were therefore complementary and meant to inform international and regional
initiatives aimed at the formulation of guidelines on land policies and governance.*** The
primary objective of the set of principles is that of ensuring compliance with procedural
requirements, adequate benefit sharing and human rights obligations of states are not trumped by
these transactions. The set of principles developed by the Special Rapporteur are comprised of

the principles as discussed below.

The first principle highlights the importance of concluding investment agreements involving
large scale agricultural investments in a fully transparent manner with the participation of local

communities whose access to land and other productive resources may be curtailed as a result of
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such agreements.*® This principle also calls for the need to balance advantages of such
agreements against the opportunity costs they occasion particularly in situations where the land
in question can be put to use for the long-term needs and the realization of the human rights of

the local communities affected.

The second principle highlights the importance of giving due consideration to the free, prior and
informed consent of the local communities affected before undertaking shifts in land use.**® The
principle gives special attention for free, prior and informed consent particularly in the case of
indigenous communities in view of the historical marginalization these communities have long
been subjected to. The need for the free, prior and informed consent of indigenous peoples is also
mirrored in the tenth principle. It recalls the general prohibition of forced evictions noting that
they are allowed in the most exceptional circumstances. Thus, the need to avoid or minimize
resort to forced evictions by considering other alternatives in consultation with the affected
communities is buttressed by the principle. In situations, where forced evictions are deemed to be
justified for the general welfare, they must be accompanied with the appropriate safeguards of

adequate compensation and alternative resettlement to productive lands.

The third principle urges states to adopt appropriate legislative measures aimed at the protection
of the rights of local communities and detailing the specific procedures that must be observed in
land use shifts involving large agricultural investments.**” The principle also dwells upon the
need to the issuance of individual as well as collective title deeds with a view to guarantee full
judicial protection of the rights to land and productive resources. The principle goes on to
highlight the need to ensure conformity of national legislation on the matter with international

standards as discussed above.

There are a number of principles which aim at mitigating the adverse impacts of large scale
agricultural investments at different levels. The fourth and fifth principles focus on the social
impacts of large agricultural investments. The fourth principle underscores the need to ensure
that local populations are benefited from the revenues derived from the investment agreement.*®

The principle emphasizes the obligations of states to prioritize the development needs of local
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populations and to consider investment models such as contract farming and out growing
schemes which do not involve large scale agricultural investments. The fifth principle calls upon
states to promote labour-intensive farming systems which are more conducive to the generation
of employment opportunities for local communities.**® The six principle also calls upon host
states and investors to ensure that modes of production are environmentally sustainable. 44° In a
related manner, the eighth principle specifically requires the inclusion of contractual clause
requiring the availability upon consideration of a specified amount of the agricultural produce
locally if the bulk of the produce is meant for export. This is aimed at staving off adverse
impacts on local food security. It is related with the ninth principle which calls for the need to
undertake participatory environmental and social impact assessments before such projects are
given the go ahead.**

The seventh principle aims to integrate the aforementioned consideration into the contractual
arrangements between host governments and investors.**? The principle highlights the need to
ensure that the obligations of the investor are clearly defined and enforceable through, among
others, the inclusion of sanctions. To this effect, the principle goes on to note that, for this
mechanism to be effective there is a need for independent and participatory periodic process of
ex post facto impact assessments. The principle makes it clear the obligations of the investor
should not be confined to the payment of rents or monetary sum. Instead, the obligations of the
investor should relate to a number of issues relevant to the long-term sustainability of the
investment and compliance with human rights. For example, the obligations of the investor
should include, among others, generation of employment and compliance with labour standards.
The issue of compliance with the labour standards of agricultural workers is also the focus of the
eleventh principle as developed by the Special Rapporteur. The seventh principle is also deals
with the need to make sure that the desirable spin-off effects of the investments are captured by
the local communities in the course of the value chain coordination. For instance, it mentions the

case of establishment of agro-processing in the vicinity of the local community.
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Chapter Three

Principles and Standards on Responsible Agricultural Investments

Introduction

The idea of regulating large scale agricultural investments by the use of voluntary guidelines,
standards, principles and codes of conduct is controversial. Some argue that this approach is not
effective as these principles and guidelines are not binding. It is contended that such guidelines
and standards do not address the fundamental wrongfulness of large scale land acquisitions that
agricultural investments involve; instead such initiatives have the effect of legitimizing the

practice.*43

In spite of the controversy as regards the efficacy of voluntary guidelines and codes of conduct,
there is a multiplicity of efforts to draw up and elaborate such guidelines and principles by
different actors. Several voluntary frameworks, guidelines and codes of conduct have been
formulated by different actors following the wave of large scale land acquisitions. Some studies
revealed that there are about seventeen key initiatives and actors involved in the process of
drawing or elaborating such guidelines and standards ranging from governmental, inter-

governmental to that of civil society and the private sector as well. 44

Be that as it may, this Chapter discusses the main principles and internationally accepted
standards which have bearing on the governance of large scale agricultural investments. The
principles and standards discussed in this Chapter are drawn from a variety of instruments and

initiatives developed in response to the need to ensure “responsible” investments in land.

43GRAIN, “Responsible Farmland Investing?” (2012) <http://www.grain.org/article/entries/4564-responsible-
farmland-investing-current-efforts-to-regulate-land-grabs-will-make-things-worse> accessed 8 July 2013
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Responsible Governance of Tenure, World Bank, FAO, IFAD and UNCTAD, APEC and Pan-African Parliament.
Internal corporate policies and instruments and support advisory services include UN PRI, Principles for
Responsible Investment in Farmland, African Agriculture Fund, IHRB Draft Guidelines on a rights based approach
to business land acquisition and use, IFC Performance Standard 5 on Land Acquisition and Involuntary
Resettlement, Sustainalytics, Interfaith Center on Corporate Responsibility Recommended Guidelines for
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As forms of land based investments, the responsible governance of large scale agricultural
investments presupposes the responsible governance of tenure of land and other natural
resources. Agricultural investments cannot be responsible if they are contingent upon poor land
tenure governance and practices. Thus, the task of considering the responsibility of large scale
agricultural investments must start from the principles and standards for the responsible

governance of tenure of land and other natural resources as well.

Consequently, the Chapter in particular focuses on the Voluntary Guidelines on the Responsible
Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security
(VGGT) as it is the most comprehensive international soft law instrument and the most
prominent standard on the subject. The focus on the Voluntary Guidelines is warranted by the
fact that they constitute the first unprecedented international agreement and a historic milestone
on the governance of tenure.** The Voluntary Guidelines also constitute the only existing global
reference for the best practices in governance of tenure of land, fisheries and forests.**® The
Voluntary Guidelines represent ‘the common ground’ on tenure and constitute international soft
law instrument on tenure. The Guidelines also mark the first time the issue of land tenure has

been thoroughly examined at the international arena.**’
3.1. The Voluntary Guidelines on the Responsible Governance of Tenure (VGGT)

It has been noted that large scale agricultural investments have prompted concerns for a variety
of reasons. As indicated above, this has led to processes at different levels with a view to address
the concerns associated with large scale agricultural investments. In this regard, one of the most
notable efforts is the process initiated by the Food and Agriculture Organization of the United
Nations (FAO). This process led to the endorsement of the Voluntary Guidelines on the
Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of Food
Security on 11 May 2012 by the Committee on World Food Security (CFS).

445 paul Munro-Faure & David Palmer, ‘An Overview of the Voluntary Guidelines on the Governance of Tenure’
(2012) No. 1, Land Tenure Journal <http://www.fao.org/nr/tenure/land-tenure-journal/index.php/LTJ/issue/view/5>
accessed 28 June 2013

446 Actionaid, ‘Brief Introduction to the Voluntary Guidelines on the Responsible Governance of Tenure of Land,
Fisheries and Forests in the Context of National Food Security’(2012)
<http://landportal.info/sites/default/files/actionaid_voluntaryguidelines_guide.pdf> accessed 29 June 2013
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accessed 8 July 2013

78



The preparation of the Guidelines commenced with the inclusive consultation process by the
Food and Agriculture Organization of the United Nations (FAO) in 2009. The Voluntary
Guidelines have been particularly lauded for being founded upon a bottom-up process of
consultation.**® The process involved various stakeholders including government officials, civil
society organizations, private sector representatives, farmers associations and academics. The
process culminated with the endorsement of the Guidelines after intergovernmental negotiations
led by the Committee on World Food Security (CFS) after three years of consultations and

negotiations.*4°

These Guidelines demonstrate the complementarity between land tenure and resource
management and human rights based approaches which have hitherto remained separate and
distinct.**® This is buttressed by the fact that the Voluntary Guidelines are based upon a
foundation of human rights principles and abound with human rights language and frequent
invocation of relevant human rights instruments.** In particular, the Guidelines make mention
of the Universal Declaration on Human Rights (UDHR), ILO Convention No. 169 concerning
Indigenous and Tribal Peoples in Independent Countries, the Convention on Biological Diversity
(CBD) and the UN Declaration on the Rights of Indigenous Peoples (UNDRIP), the pertinent

aspect of which has been elaborated in the preceding Chapter.

The Guidelines constitute the most authoritative international framework on land tenure
governance.*? The guidelines are the first-ever global land tenure guidelines. The voluntary
nature of the Guidelines is seen both as a source of weakness and strength. While the Guidelines
are criticized for not being legally binding, this also makes it possible to garner the support of

many countries and for being comprehensive. The choice for the Voluntary Guidelines makes it

448 Karin Gregowet al (n 447)
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possible to achieve unanimity. Given the controversial nature of the maters regulated in the
Voluntary Guidelines, it would have been very difficult to agree on a binding international
convention since agreements requiring obligatory compliance are difficult to negotiate.*>® It is
contend that the Voluntary Guidelines carry a normative legal force as a template or
benchmark.*** The Voluntary Guidelines are also global in scope.**® Despite the fact that these
Guidelines are not legally enforceable, they are significant as they set standards for both
governments as well as investors to follow in relation to large-scale agricultural investments. In
a way, the Voluntary Guidelines can be a precursor to binding international instrument on the

matter.

In the Ethiopian context, the moral and normative force of the Voluntary Guidelines on the
Responsible Governance of Tenure appears to have been acknowledged. This assertion is made
in view of the fact that the Ethiopian Agricultural Investment Land Administration Agency
Establishment Regulation makes reference to “agricultural investment code of conduct.”*® The
term “agricultural investment code of conduct” is befitting to the Voluntary Guidelines on the
Responsible Governance of Tenure along with the Principles of Responsible Agricultural
Investments discussed below. The label “agricultural investment code of conduct”™ is befitting to
the Voluntary Guidelines as the common provisions in the Guidelines on land tenure governance
have direct and obvious implication on land-based investments including agricultural
investments. More specifically, Paragraph 12 of the Voluntary Guidelines falls within the ambit
of “agricultural investment code of conduct” as it outlines the specific substantive and procedural

requirements applicable to investments in land including agricultural investments.

The Ethiopian Agricultural Investment Land Administration Agency Establishment Council of
Ministers Regulation provides that agricultural investment code of conduct includes those
national and international applicable requirements to ensure that agricultural investment

activities are carried on in a friendly manner with environment, safety of the local community

453 Bread for the World, ‘Large Scale Land Acquisitions in Liberia’ <http://www.brot-fuer-die-
welt.de/fileadmin/mediapool/2_Downloads/Fachinformationen/Analyse/Analyse_39 large_scale_land_acquisitions.
pdf> accessed 10 July 2013
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and sustainable use of natural resources and that the products are suitable to human health.**’
The allusion of the Regulation to internationally applicable requirements also reinforces the
contention that the Voluntary Guidelines on the Responsible Governance of Tenure can be
considered as forming part and parcel of “agricultural investment code of conduct”.
Consequently, The Voluntary Guidelines on the Responsible Governance of Tenure have been
given legal force in the Ethiopian context although not directly mentioned in name as they fall
within the ambit of the phrase “agricultural investment code of conduct”. Additionally, one of
the purposes for the establishment of the Ethiopian Agricultural Investment Land Administration
Agency is that of studying local and international best practices in relation to agricultural
investment.*>® The Voluntary Guidelines on the Responsible Governance of Tenure along with
the Principles on Responsible Agricultural Investments are widely believed to constitute
internationally accepted best practices in the area of investment in land, particularly agricultural

investments.

The Voluntary Guidelines do not replace laws and treaties which are already in place and they do
not limit or reduce existing obligations.**® Thus, the interpretation and application of the
Voluntary Guidelines by states is required to be consistent with existing obligations under
national and international law. The Guidelines represent the framework within which current
tenure challenges are being addressed.*®® Accordingly, the Voluntary Guidelines reemphasize
existing international obligations of states particularly those pertaining to human rights since

they aim to protect people’s rights of access to land.*®*

The Voluntary Guidelines are backed by international consensus among different stakeholders.
The Voluntary Guidelines have drawn global recognition shortly after their endorsement as
evidenced by encouragement of implementation by G20, Rio+20, UN General Assembly (67
Session). Despite winning the consensus of more than 100 countries®®?, the Voluntary Guidelines

also suffer from criticisms on various grounds for having fallen short and not sufficiently

7 ibid
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protecting land rights. Many of the criticism directed against the Voluntary Guidelines are
similar to the ones usually made against such optional principles and standards. To begin with,
they lack effective mechanism to ensure accountability of governments and investors. The
sanctions and incentives for observance remain feeble.*®® Second, they do not call for a

moratorium of agricultural investments involving large scale land acquisitions.4%*

3.1.1. The Purpose of the Guidelines

The primary purpose of the Voluntary Guidelines is to promote the responsible governance of
tenure of land, fisheries and forests.*®> They aim to promote food security and sustainable
development by way of improving secure access to land, fisheries and forests and protecting the
legitimate tenure rights of people. The Guidelines highlight the importance of good land
governance as a condition for the achievement of food security and the progressive realization of
the right to food.*®® The achievement of food security for all and supporting the progressive
realization of the right to adequate food are their encompassing objectives.*®” Apart from
supporting efforts meant to eradicate hunger and poverty, they are also believed to play a crucial
role in the realization of sustainable livelihoods, social stability, housing security, rural

development, environmental protection and sustainable social and economic well-being.*68

They have instrumental utility for host governments in the formulation of policies, strategies,
programs and activities in the realm of large scale agricultural investments and enabling public
and private actors to evaluate their own proposed actions and of others. Consequently, they are
intended to serve as hybrid instrument between the state and market.**® They provide a baseline
of acceptable practices for evaluation of proposed or existing policies and activities.*®

Accordingly, they offer an important reference point for policy makers and a range of other
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466 Actionaid (n 446)

467 FAQ, Voluntary Guidelines on the Governance of Tenure: At a Glance (n 465)

468 ibid

469 |_aura German, ‘Multi-level Governance of Large-Scale Land Acquisitions: Mapping and Evaluating the Terrain’
(2012) < http://www.cornell-landproject.org/download/landgrab2012papers/german.pdf> accessed 8 July 2013

470 Bread for the World (n 453)

82



actors.*”* They also provide a sound basis for the articulation and definition of what constitutes

responsible agricultural investment.

The Voluntary Guidelines are a set of global guidelines helping governments safeguard the rights
of people to own or access land, forests and fisheries. They advance principles relating to the
recognition and respect for customary and informal land rights of vulnerable and marginalized
groups including indigenous communities, women and smallholders. These Guidelines set out
principles and practices that governments can consult when making laws and administering land,

fisheries and forest rights.

The specific objectives of the guidelines are multifold. To begin with, the Guidelines aim at
improving tenure governance through the provision of guidance and information on
internationally accepted practices for systems dealing with the rights to use, manage and control,
land, fisheries, and forests.*’? Secondly, the Voluntary Guidelines aspire to contribute to the
improvement and development of the policy, legal and organizational frameworks regulating the
range of tenure rights existing over these resources.*”® Thirdly, the Voluntary Guidelines aim at
enhancing the transparency and improving the functioning of tenure systems.*”* Finally, the
Voluntary Guidelines aim at strengthening the capacities and operations of implementing
agencies, judicial authorities, local governments, organizations of farmers and small-scale
producers, of fishers, and of forest users, pastoralists, indigenous peoples and other communities,
civil society, private sector, academia, and all persons concerned with tenure governance as well

as promoting the cooperation between the aforementioned actors.*’®

The Voluntary Guidelines provide foundational principles as well as principles of
implementation affecting responsible governance of tenure. Accordingly, the Voluntary
Guidelines set forth a set of principles that need to be respected by states as well as non-state
actors. The two sets of principles can be grouped into two as founding principles and principles
of implementation. Though the focus of this study is the governance of agricultural investments,

it is pertinent to consider the foundational principles and the principles of implementation owing

471 Araya and Hofisi ( n 75)

472 The Voluntary Guidelines, Paragraph 1.2
473 The Voluntary Guidelines, Paragraph 1.2
474 The Voluntary Guidelines, Paragraph 1.2
475 The Voluntary Guidelines, Paragraph 1.2

83



to their ramifications and implications on large scale land acquisitions. The study of the
foundational principles and the principles of implementation is also instructive as it demonstrates
the interface and linkage between the Voluntary Guidelines and the human rights framework as

discussed in the preceding chapter.
3.1.2. The Founding Principles

The first five set of principles that the Voluntary Guidelines provide are referred to general
principles. The general principles can also be further divided into principles applicable to states
and principles applicable to non-state actors. The principles applicable to states include
recognizing and respecting legitimate tenure rights and the people who hold them, safeguarding
legitimate tenure rights against threats, promoting and facilitating the enjoyment of legitimate
tenure rights, providing access to justice to deal with infringements and preventing tenure
disputes, violent conflicts and opportunities for corruption. On the other hand, non-state actors
are required to respect human rights and legitimate tenure rights. The brief consideration of these
principles is vital to understand the specific obligations arising from them and to determine and
evaluate whether or not governance of large scale agricultural investments constitutes acceptable

practices.
3.1.2.1.The Recognition and Respect for Legitimate Tenure Rights

Land tenure refers to “the relationship, whether legally or customarily defined, among people, as
individuals or groups, in respect to land.”*’® It includes the terms and conditions on which land is
held, used and transacted.*’” It denotes the rights individuals and communities have with regard
to land.*’® Land tenure rules define as to how property rights to land are to be allocated within

societies.*”® They define property rights to use, control and transfer land and the associated

476 PANGEA, ‘Land Grab Refocus: Roots and Possible Demise of Land Grabbing’ (2011) <http://www.ascension-
publishing.com/BlZ/LandgrabStudy.pdf> accessed 13 July 2012; FAO (2002) Land Tenure and Rural Development
<ftp://ftp.fao.org/docrep/fao/005/y4307e/y4307e00.pdf> accessed 13 July 2012
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Press, 2009) 11
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responsibilities and restraints.*® In short, land tenure determines who has access to and control

over natural resources, for how long and under what conditions.*8!

The Voluntary Guidelines primarily require states to recognize and respect all legitimate tenure
right holders and their rights.*2 Such recognition and respect for legitimate tenure rights to land
is vital for tenure security. This requirement is of particular importance in the context of large
scale agricultural investments since most of the states targeted for large scale agricultural
investments are characterized by limited recognition of existing local rights to land and natural
resources.*®® Tenure security reinforces legal certainty, which embodies the assurance to exercise
rights and the ability to do so without incurring inhibiting or prohibitive costs.*®* It also enables
individuals and groups to have effective protection against forced eviction.*® In the absence of
secure land rights, individuals and communities would be living under the constant threat of
eviction.*8® The insecurity of local land holders is further heightened against the backdrop of

large scale commercial agricultural investments in land.

The first founding principle of the Voluntary Guidelines requires states to take reasonable
measures by way of identifying, recording and respecting all legitimate tenure right holders and
their rights.*® States are required to do so irrespective of the fact that the rights may or may not
be formally recorded.*® Thus, States are required to refrain from infringement of the legitimate

tenure rights and to comply with their associated duties.*3°

The Voluntary Guidelines specifically require states to recognize and respect legitimate
customary tenure rights that are not currently protected by law.**The stipulation in the
Voluntary Guidelines goes hand in hand with the growing understanding of local customs and

practices as part of the architecture of land tenure to be supported and not to be brushed aside or
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sidestepped. This realization adds impetus to the drive to give formal recognition to customary
land tenure arrangements and harmonizing these with the formal land tenure.**This requirement
is of particular importance in the African context where customary and informal tenure systems
are by far the most common and dominant forms of tenure.*®? Irrespective of being the most
dominant mode whereby rural citizens access land in most African countries, customary tenure
have hitherto remained not properly protected by national laws.*®® The demarcation and
registration of community lands also requires the adoption of appropriate legislative framework.

The Voluntary Guidelines also provide specific protections to the rights of indigenous peoples
and other communities with customary tenure systems. In keeping with the special relationship
existing between indigenous communities and their land and the Declaration on the Rights of
Indigenous Peoples (UNDRIP), the Voluntary Guidelines provide that state and non-state actors
should acknowledge that land has social, cultural, spiritual, economic, environmental, and
political value to indigenous peoples and other communities with customary tenure systems.*%*
Consequently, the Voluntary Guidelines require states to provide appropriate recognition and
protection of the legitimate tenure rights of indigenous peoples and other communities with
customary tenure systems in line with their existing obligations under international law.*%® The
Voluntary Guidelines also prohibit the forced eviction of indigenous peoples and communities

from their ancestral lands forcibly.%

In the event where it is not possible to provide legal recognition to tenure rights, states are asked
to prevent forced evictions which are inconsistent with existing obligations of states under
national and international laws.**” The same obligation also extends to land which is collectively

used and managed.*%®
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3.1.2.2. Safeguarding Legitimate Tenure Rights

In addition, States are required to safeguard legitimate tenure rights against threats and
infringements.**® To this effect, States are expected to safeguard tenure right holders against the
arbitrary loss of their tenure rights.>® In particular, States are required to protect legitimate
tenure rights holders from forced evictions which are inconsistent with their obligations under
national and international legislation as discussed in the preceding chapter.*!Measures aimed at
safeguarding legitimate tenure rights should include registration, titling, delimitation,
demarcation and issuance of individual as well as collective title deeds and recording of

customary rights.>%2
3.1.2.3. Promoting and Facilitating the Enjoyment of Legitimate Tenure Rights

The obligation of states also extends to promotion and facilitating the peaceful enjoyment of
legitimate tenure rights.>®® States are required to take active measures to promote and facilitate
the full realization of tenure rights or the making of transactions with rights, including that
services are accessible to all.5%Thus, the promotion of awareness of local land rights to
communities and also registration and demarcation plays a key role in enhancing the capacity of

the right holders to exercise their rights.
3.1.2.4. Providing Access to Justice

The recognition of legitimate tenure rights may not suffice unless they are complemented with
judicial safeguards which ensure their observance. Consequently, states are required to provide
access to justice to deal with infringements of legitimate tenure rights.>® States are required to
provide effective judicial remedies for the negative consequences occasioned by the adverse

activities of business enterprises.® States should facilitate effective and accessible means to
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resolve tenure disputes to everyone through judicial authorities and other approaches."’
Moreover, states should also provide affordable and prompt enforcement of the outcomes of such
proceedings.>®® States are also expected to provide just and prompt compensation in the event of

the taking of tenure rights for public purposes.>®
3.1.2.5. Prevention of Tenure Disputes

In a related manner, states also bear the responsibility to prevent tenure disputes, violent conflicts
and corruption.®® States should take measures aimed at the prevention of tenure disputes and
also the duty to prevent the escalation of these into violent conflicts.®** States must combat
corruption that militates against the effective enjoyment of legitimate tenure rights.>2

Oversight over the activities of business activities is not confined to the host state. The state to
which transnational corporations or multinational corporations belong to have the obligation to
ensure that such business enterprises do not engage in violations of the human and legitimate

tenure rights of local communities.5*3

3.1.3. Code of Conduct for Business Enterprises, UNGPs and Extraterritorial

Obligations

Although the primary responsibility for the implementation of responsible governance of tenure
lies on the shoulders of government, the Voluntary Guidelines also have clear implications for
private sector actors. The Voluntary Guidelines establish the responsibility of non-state actors
including business enterprises to respect human rights. They embody separate principles and

provisions applicable to the private sector to ensure these duties are observed.

Non-state actors including business enterprises are under obligation to respect human rights and

legitimate tenure rights.®'* They are charged with the duty to act with due diligence and refrain
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from infringing the human rights and legitimate tenure rights of others.>> Non-state actors and
business enterprises are expected to introduce appropriate risk management systems to prevent
and mitigate the impact of their activities on human rights and legitimate tenure rights.>® Their
obligations extend to provision of and cooperation with non-judicial mechanisms for remedy and
grievance mechanism.®'” They should identify and assess any actual or potential impacts of their
activities on human rights and legitimate tenure rights in which they may be involved.®® This
provision constitutes a breakthrough in terms of enabling the application of corporate social

responsibility to land tenure.>®

Likewise, the Voluntary Guidelines impose various obligations on host as well as home states to
ensure that business enterprises respect human rights and legitimate tenure rights. Host states are
charged with the duty to protect against abuses of human rights and legitimate tenure rights by
business enterprises which are owned or controlled by the state or which receive substantial
support or services from state agencies.>?® States are charged with the duty to provide effective
judicial remedies for redressing negative impacts on human rights and legitimate tenure rights by

business enterprises.>?!

On the other hand, home states of private business also bear extraterritorial obligations. This is
indicative of the potential for the application of transnational legal relations and litigation,
although limited, in the home states of business enterprises.’?> Home states are expected to assist
transnational corporations as well as the host states to ensure that businesses are not involved in
the infringement of human rights and legitimate tenure rights.>>® Multinational enterprises
engaged in foreign land acquisitions may not be directly accountable under international law.%*

In spite of this, the corporate responsibility to respect is a standard of expected conduct
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acknowledged in virtually every voluntary and soft-law instrument related to corporate
responsibility.>%

This shows the complementarities between the Voluntary Principles on the Responsible
Governance of Tenure (VGGT) and to the United Nations Guiding Principles on Business and
Human Rights (UNGPs). The UNGPs are a set of principles developed by the UN Special
Representative on Business and Human Rights to clarify the human rights responsibilities of
business enterprises. They are based upon Protect, Respect and Remedy Framework.>?® The
UNGPs which are informed by the International Bill of Human Rights and they have been
unanimously endorsed by the Human Rights Council of the UN.%?" They define business
responsibility for fulfilling human rights and the responsibility of home states to ensure business

enterprises meet their human rights obligations.

The Framework is predicated upon three cardinal principles.>?® First, states have the duty to
protect against human rights abuses by third parties including private business by adopting
appropriate policies, regulation, and adjudication. Second, private businesses have the corporate
responsibility to respect human rights, which implies the duty to act with due diligence to avoid
infringing on the human rights of others. Third, there should be greater access by victims to

effective remedy, which may take the form of judicial or non-judicial.

The second cardinal principle of the UN Framework for Business and Human Rights i.e. the
responsibility to respect implies that the corporate response to managing the risks of infringing
the rights of others is to exercise human rights due diligence. The duty to act with human rights

due diligence embodies the following four basic elements.>?°

e A statement of policy articulating the company’s commitment to respect human rights
e Periodic assessment of actual and potential human rights impacts of company activities

and relationships
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e Integrating these commitments and assessments into internal control and oversight
systems; and

e Tracking and reporting performance

Ensuring responsible access to land and land use has several advantages for private business. To
begin with, it reduces risks and prevents conflict with previous land users and the local
community thereby expediting projects.>*° Second, it promotes the good reputation of the private
business.>3! Third, it makes the application of corporate social responsibility possible.>?

3.1.4. Principles of Implementation of the Guidelines

The Voluntary Guidelines suggest a combination of principles for conducting governance of
tenure. These principles of implementation are not new in the Voluntary Guidelines but they are
also existing standards of international law. These principles run through the entire Guidelines as
recurrent themes. The main principles of implementation identified in the Guidelines include the

following.>3*

e Human dignity: requires the acknowledgement of the inherent dignity and the equal and
inalienable human rights of all individuals.

e Non-discrimination: prohibits the subjection of individuals to discrimination under the
law and policies as well as in practice

e Equity and justice: the realization of equality between persons sometimes implies the
need to recognized differences between them. This in turn entails the obligation to take
positive action, particularly empowerment, with a view to promote equitable tenure rights
and access to land including to women, youth, vulnerable and marginalized communities.

e Gender equality: requires measures aimed at ensuring the equal rights of women and men
to the exercise of all human rights, while recognizing differences between them and
taking special measures aimed at accelerating de facto equality and equitable tenure

rights and access to land
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e Holistic and sustainable approach: acknowledge that natural resources and their uses are
interrelated and employ an integrated and sustainable approach to their administration.

e Consultation and participation: involve and seek the support of those who may be
impacted by decisions, previous to making decisions and accommodate their concerns. In
so doing, states are also required to take into account existing power imbalances between
different parties and ensure the free, active, effective, meaningful and informed
participation of all concerned individuals and communities in the course of making
decisions. The qualifications “previous to making decisions” and “free, active, effective
meaningful and informed” indicate that consultation and participation should be genuine
and should not be mere smokescreen.

e Rule of law: employ a rules-based approach through laws which are widely circulated
through local languages, equally enforced and independently adjudicated

e Transparency: requires the precise definition and wide dissemination of laws, policies,
procedures and decisions in local languages and in accessible formats

e Accountability: hold individuals, public agencies and non-state actors for their actions,
inactions, decisions pursuant to the principle of rule of law.

e Continuous Improvement: engage in the improvement of mechanisms for monitoring and

analysis of tenure governance.

3.1.5. The Specific Substantive and Procedural Requirements on Agricultural

Investments

One of the main issues considered in the Voluntary Guidelines is the issue of land transfers and
investment in land dealt with under the fourth part of the guidelines. The fourth section of the
Voluntary Guidelines deals with tenure of land upon the transfer or reallocation of existing rights
and duties voluntarily or involuntarily as a result of, among others, through markets and
transactions in tenure rights by way of investments. Large scale land acquisitions are carried out
as form of investments in land. The Voluntary Guidelines do not provide a definition of the term
“large scale land acquisitions” or “large scale agricultural investments” opting instead for the

definition of the term to national laws.
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The founding principles as well as the principles of implementation of the Voluntary Guidelines
discussed earlier are common by their nature and are applicable in the case of large scale
agricultural investments as well. Thus, states must ensure compliance with the founding
principles and the principles of implementation in the case of large scale land acquisitions or
agricultural investments as well. To this effect, states must ensure that all legitimate tenure
rights, including those arising from customary and informal systems, are systematically and
impartially identified. This process of identification of legitimate tenure rights should be carried
out in line with principles of consultation and participation.>** In short, states must ensure that
existing legitimate rights are not compromised by such investments.>®* The Guidelines do not
call for an end to the practice of large scale agricultural investments. They call upon states to
take measures to prevent the undesirable impacts that may arise from land speculation, land
concentration and abuse of customary forms of tenure of local communities, indigenous peoples

and vulnerable groups.5%

The specific standards, principles and parameters that need to be observed in the course of large
scale land acquisitions as implied by the voluntary guidelines include supporting broader social,
economic and environmental objectives and the obligation not to do harm, supporting investment
by smallholder producers, transaction transparency, provision of safeguards, FPIC, consultation,
participation and capacity development, assessment of positive and negative effects, monitoring
impact of agreements and provision of grievance mechanism. These principles and standards are
both substantive and procedural requirements by their very nature. The writer has deemed it
necessary to discuss these specific substantive and procedural requirements in detail as they

constitute the yardstick against which the responsibility of agricultural investments is measured.
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3.1.5.1. Supporting broader social, economic and environmental objectives and the
obligation not to do harm

Agricultural investments can bring about a wide range of developmental benefits if they are
responsible and carefully planned to avoid potential adverse effects. Accordingly, the Guidelines
acknowledge the broader social, economic and environmental advantages such investments
yield. Such investments are required to be consistent with the objectives of social and economic
growth and sustainable human development with particular attention to smallholders. >’

At this juncture, it is appropriate to inquire what is meant by the broader social, economic and
environmental objectives. As outlined in the VGGT, these objectives include poverty
eradication; food security and sustainable use of land, fisheries and forests; support local
communities; contribute to rural development; promote and secure local food production
systems; enhance social and economic sustainable development; create employment; diversify
livelihoods; provide benefits to the country and its people, including the poor and most

vulnerable.538

This shows that the Voluntary Guidelines promote responsible agricultural investments which
contribute to the attainment of the aforementioned objectives. The Voluntary Guidelines
highlight the importance of responsible investments in land resources by way of increasing
sustainable agricultural production and generating higher incomes.®**They convey the message
that responsible investments in land and other natural resources which are supportive of broader
social, economic and environmental objectives deserve to be promoted.>* In so doing, states are
required to ensure all actions are consistent with existing obligations under national and
international law and give due regard to voluntary commitments under applicable regional and

international instruments.®*

537 The Voluntary Guidelines, Paragraph 12.3, See also Jacur F. Romanin, Bonfanti Angelica and Seatzu Francesco
(eds), Natural Resources Grabbing: An International Law Perspective (Brill Nijhoff 2015) 23

538 The Voluntary Guidelines, Paragraph 12.4
%39 The Voluntary Guidelines, Paragraph 12.1.
%40 The Voluntary Guidelines, Paragraph 12.1.
%41 The Voluntary Guidelines, Paragraph 12.1.
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One matter that requires for clarification here is the meaning of responsible agricultural
investment. Paragraph 12.4 of the Voluntary Guidelines sheds light on the meaning of what

constitutes a responsible agricultural investment. It states as follows:-

“Responsible investments should do no harm, safeguard against dispossession of
legitimate tenure right holders and environmental damage, and should respect human
rights. Such investment should be made working in partnership with relevant levels of
government and local holders of tenure rights to land, fisheries and forests, respecting
their legitimate tenure rights. They should strive to further contribute to policy objectives,
such as poverty eradication; food security and sustainable use of land, fisheries and
forests; support local communities; contribute to rural development; promote and secure
local food production systems; enhance social and economic sustainable development;
create employment; diversify livelihoods; provide benefits to the country and its people,
including the poor and most vulnerable; and comply with national laws and international
core labour standards as well as, when applicable, obligations related to standards of the

International Labour Organizations.”

At this point, it becomes important to examine the work of FAO Committee on World Food
Security (CFS), which has been drafting a set of principles on responsible agricultural investment
(CFS-RAI). The principles are informed by the need to achieve the broader social, economic and
environmental objectives stated under Paragraph 12.4 of the Voluntary Guidelines as indicated
above. They are informed by the principles of implementation of the Voluntary Guidelines
discussed earlier. The Principles for Responsible Agricultural Investments (CFS-RAI) are based

upon multi-stakeholder consultation and broad ownership.>*?

In August 2014, the FAO Committee on World Food Security (CFS) adopted the Principles for
Responsible Investment in Agriculture and Food Systems (CFS-RAI). The CFS-RAI enjoys
broader support due to the multi-stakeholder, holistic, and consensus-driven approach they

employed.®®® The process of formulating these principles followed a widely consultative

%42 This makes these principles different from other set of principles of similar nature which have been formulated
primarily by international financial institutions.

543 Committee on World Food Security (CFS), Principles for Responsible Investment in Agriculture and Food
Systems, available at
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approach involving many stakeholders. These principles are, among others, complementary with
human rights obligations of states and the VGGT as discussed in the thesis. The ten principles
elaborated by the CFS oblige governments and other stakeholders that agricultural investments
should contribute to food security and nutrition, contribute to sustainable and inclusive economic
development and the eradication of poverty, foster gender equality and women’s empowerment,
engage and empower youth , respect tenure of land, fisheries, forests and access to water,
conserve and sustainably manage natural resources, increase resilience, and reduce disaster risks,
respect cultural heritage and traditional knowledge, and support diversity and innovation,
promote safe and healthy agriculture and food systems, incorporate inclusive and transparent
governance structures, processes and governance mechanisms and assess and address impacts
and promote accountability.>** Consequently, these principles constitute the core elements of
responsible agricultural investments. As in the case of the VGGT, the CFS-RAI principles are
voluntary and not binding. CFS-RAI principles reflect the do no harm approach that is provided
under Paragraph 12.4 of the VGGT. The principles on the responsible governance of tenure
dwell upon the impacts that such investments should entail namely the food security and
nutrition impacts, the environmental and natural resource impacts, the economic and social

impacts and cultural impacts of agricultural investments.

The aim of CFS-RAI is to promote responsible agricultural investment to contribute to food
security and nutrition (FSN) and the realization of the right to adequate food.>*® These principles
are said to be consistent and complementary to the Voluntary Guidelines on the responsible
governance of tenure of land and other natural resources.®*® They are voluntary principles and
based upon existing frameworks and guidelines to be applied and interpreted pursuant to national

legal systems and their institutions.>*’

The CFS-RAI Principles also elaborated the different roles and responsibilities of stakeholders to
realize these beneficial outcomes. Thus, as per the CFS-RAI, the many stakeholders bear

responsibility to ensure responsible investment in agriculture including states, intergovernmental

<http://www.fao.org/fileadmin/templates/cfs/Docs1314/rai/Endorsement/CFS_RAI_Principles_For_Endorsement_V
er_11 Aug_EN.pdf> accessed September 13, 2014
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and regional organizations, financing institutions, donors, foundations, and funds, research
organizations, universities, extension organizations, smallholders and their organizations,

business enterprises, civil society organizations, communities and consumer organizations. >4

3.1.5.2. Supporting Investment by Smallholder Producers

In particular, the Voluntary Guidelines prioritize state support for investment on the part of
smallholder producers.>® The Voluntary Guidelines take note of the narrative that smallholders
are the main investors.>*® Smallholders are singled out by the Voluntary Guidelines as the largest
investor in low and middle income countries.>™! This prioritization of smallholder farmers is
prompted by the fact that it is the smallholder producers who account for the major agricultural
investments which contributes to food security, nutrition poverty eradication and environmental
resilience.>® Apart from supporting investment by these producers, the Voluntary Guidelines
provide for public and private smallholder-sensitive investments.®>® Smallholder producers are
also the majority of the food insecure people in the world.>** Smallholders produce the vast
majority of the crops that feeds the population in particular in Africa and Latin America.>* Thus,
it is evident that investments by smallholders and smallholder-sensitive investments are the type

of investment models favored under the VVoluntary Guidelines.
3.1.5.3.Transaction Transparency

In spite of the fact that the Voluntary Guidelines are not prohibitive of large scale land
acquisitions, they recognize the necessity of regulating transfers and investments in land.
Decision making on large scale land allocations and investments is oftentimes criticized for
being shrouded in secrecy without the knowledge or consent of the affected communities.>*® This

secrecy has the effect of preventing local communities from being able to hold governments and

548 Committee on World Food Security, Principles for Responsible Investment in Agriculture and Food Systems,
August 2014

54 The Voluntary Guidelines, Paragraph 12.2
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business enterprises accountable for negative impacts such investments potentially entail.>’
Apart from undermining governance and the democratic process, lack of transparency also
fosters high level of corruption.®® Such concerns have led to increased recognition of the
importance of improving transparency and accountability in the governance of natural
resources.>®® Increased transparency enables local communities to protest against illegal,
inappropriate and badly implemented agricultural investments.>®® It also prevents opaque and
potentially corrupt deals in total disregard for existing local rights to land and natural resources.
As a result, suggestions have been made to emulate the example of the Extractive Industries
Transparency Initiative (EITI) also in the shape of “land transparency initiative.”®%* Thus, there
has to be disclosure of appropriate information in accessible manner for the communities
affected at different stages including land natural resource use planning, impact assessment and
investment contract negotiation, monitoring the implementation of the contract and close or end

of the business.%%2

Hence, the VVoluntary Guidelines require that all transactions involving tenure rights as a result of
investments in land are carried out transparently.>®® The requirement of transparency is itself
associated with the freedom of information and the right to participate in the conduct of public
affairs or participation. The requirement of transparency has instrumental utility in the
prevention of opportunities for corruption as well, which is one of the founding principles of the
Voluntary Guidelines mentioned above. The lack of transparency of ongoing negotiations and
signed contracts undermines the ability of citizens to scrutinize the deals and hold decision-

makers to account.®*

The requirement of transparency entails the obligation to disclose relevant information to all
concerned stakeholders. This in turn calls for the adoption of legislation on public disclosure of
contracts. In regard to the types of information that need to be disclosed, memorandums of

understanding, investment agreements, land lease contracts and impact assessments should be

%57 ibid

558 ibid

%59 ibid

560 ibid

%61 ibid

%62 ibid

%63 The Voluntary Guidelines, Paragraph 12.3
%64 Polack, Cotula and Cote (n 212)
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included.®® In addition, it also becomes appropriate to translate such documents and contracts in
to local vernaculars and make sure that they are available free of charge.®®® Therefore, the
practice of posting investment agreements and contracts of lease online will not be sufficient for
local authorities who have no internet access or who are not well versed in the language whereby

the documents are written.

Given the lack of adequate laws and weak enforcement of legislation in most countries targeted
for large scale agricultural investments, contracts become all the more important.>®” Thus, this
demonstrates the need for detailed and comprehensive contracts involving large scale

agricultural investments.

The Voluntary Guidelines require states to determine with all affected parties the conditions that
promote responsible investment and develop and publicize policies and laws which encourage
responsible investment in line with the principles of consultation and participation.>®® States
should also make sure that their policies and laws promote human rights, food security and the
sustainable use of the environment.>®® To this effect, the relevant laws must require the
clarification of the respective rights and obligations of the parties to these agreements involving
large scale transactions in tenure rights.>’® Obviously, these agreements must also be in

compliance with national laws as well as investment codes.®"*

States are also required by the Voluntary Guidelines to provide transparent rules concerning the
scale, scope and nature of allowable transactions in tenure rights.>’? States are also expected to

define what constitutes large scale transactions in tenure rights in their national legislation.>"
3.1.5.4. Provision of Safeguards

States are also required to provide safeguards to protect legitimate tenure rights, human rights,

livelihoods, food security, and the environment from risks that could arise from large-scale

%65 International Land Coalition, Oakland Institute and Global Witness (n 424)
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transactions in tenure rights.>”* Illustrations of such safeguards include introducing ceilings on
permissible land transactions and regulating how transfers exceeding a certain scale should be
approved, for example, through parliamentary approval.>”® The Voluntary Guidelines call upon
states to consider a range of production and investment models which do not result in the large
scale transfer of tenure rights to investors and also to encourage partnerships with local tenure
right holders.>’®

The wording of the Voluntary Guidelines indicates that they tend to discourage larger deals since
they call for setting limits to permissible land transactions and demand stringent procedures for
approval of larger deals. Moreover, they put more emphasis on investment models which do not
result in the large scale transfer of tenure rights to investors.

3.1.5.5. FPIC, Consultation, Participation and Capacity Development

Investments involving all forms of transactions of tenure rights including acquisitions and
partnership agreements are required to be in conformity with the principles of consultation and
participation rights of all those affected including those with subsidiary rights.>’” The rights to
participation, consultation and consent are also enshrined in the International Bill of Human
Rights.%”® In order to realize these rights of consultation and participation, states and other
relevant parties are expected to inform individuals, families and communities of their tenure
rights.>”® Affected individuals and communities should also be assisted in terms of the
development of their capacity in consultations and participation, including the provision of

professional assistance.5®

The right to free, prior, informed consent has been discussed in connection with the right of
indigenous peoples to land and natural resources in the preceding chapter. The meaning of “free,
prior and informed consent” has also been discussed in connection with the rights of indigenous

peoples. There have been arguments that the right to consent affirmed in relation to indigenous

574 The Voluntary Guidelines, Paragraph 12.6
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peoples should also be extended to other communities.® In spite of the fact that efforts to extend
the right to free, prior and informed consent to all communities does not appear to have
succeeded, the Voluntary Guidelines include a strong definition of “consultation and
participation.”®® The Voluntary Guidelines require free, prior and informed consent before
initiating the project, adopting or implementing administrative or legislative measures affecting
the land and resource rights of local communities. The Guidelines also underscore the
importance of conducting good faith consultations with indigenous communities by states and
other parties before the initiation of any investment project affecting the resource rights of these

communities.>8

Parties to the transactions involving large-scale acquisitions of tenure rights including
acquisitions and partnership agreements are required to provide comprehensive information
enabling all relevant persons and communities to be engaged in the process and to be well-
informed in the course of the negotiation.%®* In other words, it is incumbent upon states to make
sure that agreements are documented and understood by all those affected.®® Thus, states must

ensure that the negotiation process is non-discriminatory and gender sensitive. %%

One of the avenues for the facilitation of local participation in the allocation of land is that the
devolution of land management responsibilities to local government.®®” Decentralization and
devolution in turn call for the development of the land management capacity of local level
governments and authorities. The exercise of free, prior, informed consent becomes effective if
the right holders and duty bearers of land rights have adequate capacity. As a result, it becomes
important to enhance the capacity of both the right holders to have a deeper understanding of
their rights and the ability of the duty bearers to be able to discharge their respective obligations.
The duty bearers of land rights range from individuals, local customary chiefs, non-state actors
including business enterprises, civil society groups as well as local and central governmental
authorities. Enhancement of the skills and competence of the right holders in turn requires

measured aimed at legal empowerment and provision of legal aid so they are in a better position
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to exercise their rights. Likewise, a variety of activities have to be undertaken with a view to
enhance the competence of the governmental and other duty bearers to be able to understand and
discharge their obligations properly. Capacity development also requires the allocation of
adequate human, economic and financial resources to competent bodies vested with the

governance of large scale land acquisitions.
3.1.5.6. Assessment of Positive and Negative Effects

States must make sure that all parties affected can conduct their own prior assessments of the
potential positive and negative impacts when investments involving large scale transactions of
tenure rights, including acquisitions and partnership agreements.®® Environmental and Social
Impact Assessments (ESIA) are instrumental in identifying and mitigating risks.*® To this effect,
certain principles of EIA best practice have been developed. To this effect, EIA need to be
purposive, rigorous, practical, relevant, cost-effective, efficient, focused, adaptive, participative,
interdisciplinary, credible, integrated, transparent and systematic.>®® As a result, national laws
need to be clear about requirements of both environmental and social impact assessments.>%
Such legislation is as expected to be precise in terms of the timing, the standards, independence
of the assessor, the public disclosure requirements, and other matters relating to environmental

and social impact assessments.>%
3.1.5.7. Monitoring Impact of Agreements and Provision of Grievance Mechanism

States and affected parties are called upon to contribute to the effective implementation and
monitoring of the impacts of agreements involving large-scale transactions in tenure rights,
including acquisitions and partnership agreements.>®® States should take corrective action where
necessary to enforce agreements and to protect tenure and other rights and provide mechanisms
whereby aggrieved parties can request such action.®®* Judicial as well as non-judicial
mechanisms of legal recourse need to be made available to those who wish to challenge the

legality of decisions concerning land allocations in line with the founding principle of providing
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access to justice to deal with infringements discussed above. The Voluntary Guidelines
underlines that when states invest or promote investment abroad, they should make sure that
their conduct is consistent with the protection of tenure rights and ensuring food security as well

as with their national and international obligations and their voluntary commitments.>%

Nevertheless, the ability of local land rights holders to exercise these legal routes is undermined
by a variety of factors including the lack of legal literacy, lack of significant resources needed
upon litigation, mistrust of courts and reverence towards government and local chiefs.>% It is
therefore necessary to facilitate conditions necessary for local land rights holders to avail
themselves of the provision of legal aid services and to benefit from the assistance provided by
civil society groups working on these areas. A case in point is the role of local and transnational
watchdogs which brought the violations of the land rights of the Endorois community to the
attention of the African Commission on Human and Peoples’ Rights as discussed in the
preceding chapter.®” Such cases underscore the importance of legal empowerment at various

levels of local communities to access justice and grievance mechanisms.

3.2. Effects of Non-Compliance with the Standards and Parameters

Failure to comply with the standards and parameters on investments in land that were outlined
above render the transactions to fall within the ambit of what is oftentimes referred to as “land-
grabbing”. The first use of the catch-phrase “land grabbing” is attributed to activist groups

opposed to the practice.>%

In spite of the absence of universally accepted definition of what constitutes “land-grabbing”, the

following attributes and distinctive characteristics of the phenomenon have been identified:-

e The involvement of international investors other than traditional multinational enterprises

and transnational corporations

e The geographic origin of these international investors

%% The Voluntary Guidelines, Paragraph 12.15
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e The large size of the deals in terms of the amount of land involved
e The lack of transparency and incompleteness of contracts
e The emergence of resource seeking investors oriented to the production of food for

export to their home markets.%%

Land grabbing refers to land acquired via illegal or illegitimate means.®® Land grabbing differs
from other forms of land deals. The Tirana Declaration provides a definition of the notion of
“land-grabbing”. The Tirana Declaration is adopted on 26 May 2011 in Tirana, Albania by 150
representatives of civil society organizations, social movements, grassroots organizations,
international agencies and governments from 45 countries.®®® The Tirana Declaration of May
2011 defined “land grabbing” as acquisitions or concessions that are one or more of the

following:-

Q) In violation of human rights, particularly the equal rights of women;
(i) Not based on Free, Prior and Informed Consent of the affected land-users;
(iii)  Not based on a thorough assessment, or are in disregard of social, economic and
environmental impacts, including the way they are gendered,;
(iv)  Not based on transparent contracts that specify clear and binding commitments
about activities, employment and benefits sharing, and,;
(v) Not based on effective democratic planning, independent oversight and
meaningful participation.t?
Various considerations must be taken in order to determine whether or not a given transaction
constitutes land grabbing. These include the terms of the contract, the manner of the acquisition

of the land and the reactions to the deal on the part of locals.®®® The above definition
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demonstrates that transactions characterized as land grabbing clearly fall short of the specific
standards and parameters that investments in land should fulfill under the Voluntary Guidelines
on the Responsible Governance of Tenure (VGGT) and the draft Principles of Responsible

Agricultural Investment (PRAI).

Conclusion

As minimum standards, the voluntary guidelines call for the adoption of transparent policy and
regulatory frameworks for large scale agricultural investments. They call for a fir, standard,
transparent, neutral and non-discriminatory process of acquisition of land which respects existing
legitimate tenure rights. The implementation of the Principles on Responsible Agricultural
Investments (CFS-RAI) would also call for the adoption of measures at institutional, regulatory

and policy levels as well as at the level of agricultural investors.
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Chapter Four
The Recognition of Legitimate Land Rights and Agricultural Investments

Introduction

The previous Chapters dwelt upon the tests that must be applied to determine whether or not
practices of agricultural investments are in conformity with internationally accepted standards
and principles. Accordingly, it has been contended that agricultural investments must be
predicated on responsible land tenure governance. The propriety and legitimacy of deals that
involve the allocation of land to investors is contingent upon the broader context of formal
recognition and protection of local land rights. This is due to the fact that the extent to which
local landholders have secure rights to their land is an important part of the legal framework
regulating land deals.®®* The land governance tenure system in place in a given country must
reflect the founding principles and principles of implementation discussed in connection with the
Voluntary Guidelines on the Responsible Governance of Tenure. In many cases, sound land
legislation can be a basis for responsible agricultural investment. On the contrary, land
legislation can also facilitate large scale agricultural investments which are not responsible.
Thus, this Chapter looks into the extent to which the legal regime governing land tenure
governance in Ethiopia recognizes legitimate tenure rights and protects and promotes the

exercise and enjoyment of these rights.

4.1. State/Public Ownership of Land

The land tenure system in Ethiopia has undergone major changes and transformation depending
on the policy of successive governments. Previous to the 1974 Ethiopian Revolution, the
Ethiopian land tenure system had been primarily feudal system which was comprised of kinship,
tenancy, private forms of tenure.®% Following the fall of the imperial regime as a consequence of
the 1974 Ethiopian Revolution, the Derg, the military junta which took power, pressed on with

nationalization and redistribution of land to peasant households. The major land reform drive that

604 Lorenzo Cotula, ‘Land Deals in Africa: What is in the Contracts?’ (2011) (IIED, London) p. 32 available at
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took place in 1975 in the country marked a turning point by replacing previously existing
systems with communal or state ownership of land. The Derg also entrenched these major land
tenure changes in the 1987 PDRE (Peoples Democratic Republic of Ethiopia) Constitution.

The Ethiopian Peoples’ Revolutionary Democratic Front (EPRDF) government proceeded with
the policy of state ownership declaring all urban and rural land in Ethiopia as state property
subsequent to the fall of the Derg in 1991. As a Federal Democratic Republic comprised of nine
regional states and two administrative cities, the issue of administration of land is governed by
the laws of federal and regional states.5%® The Constitution of the Federal Democratic Republic
of Ethiopia (FDRE) retained the land policies of the previous Derg regime by maintaining public
ownership of all land.®*” Following the pattern of nationalization of land ownership by the Derg,
Article 40(3) of the Constitution stipulated the following provision:

The right to ownership of rural and urban land, as well as of all natural resources, is
exclusively vested in the state and in the peoples of Ethiopia. Land is a common property
of the Nations, Nationalities and Peoples of Ethiopia and shall not be subject to sale or to

other means of exchange.

Since the above provision specifies that land “shall not be subject to sale or to other means of
exchange”, it has dispensed with any form of private or communal ownership of land.
Nevertheless, the manner the above provision is formulated leaves certain questions unanswered.
The first statement in the provision gives the impression that the Constitution has established co-
ownership over land and all natural resources in the country by the state and the people. On the
other hand, the second statement states that Nations, Nationalities and Peoples are said to be the
owners of land and natural resources without adverting to the state.®®® On the other hand, the
Rural Land administration and Land Use Proclamation describes the government as the owner of

land in a manner inconsistent with Article 40(3) of the FDRE Constitution which provides that

606 Article 47(1) of the FDRE Constitution

807 The issue of state ownership of land has long remained a contentious issue in Ethiopia. The Ethiopian People’s
Revolutionary Democratic Front (EPRDF) contended that opening up the land market would provide inroads for
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lead to distress sales and displacement of the peasantry.
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land is owned by the state and the people.t®® This conveys the message that the state is the legal
owner of land by virtue of this constitutional provision and holds the ultimate title to all land in
Ethiopia. Irrespective of these ambiguities, the examination of the drafting of the provision
demonstrates that the provision is meant to establish joint ownership of land by the people and
the state.5° The FDRE Constitution has settled the question by declaring all urban and rural land

under the ownership of the state and the people.

The reading of Article 89(5) of the FDRE Constitution implies that the role of the government
regarding land and natural resources is confined to that of stewardship. Article 89(5) reads:
“Government has the duty to hold, on behalf of the People, land and other natural
resources and to deploy them for their common benefit and development.”
The question of ownership of land has been one the most contentious issues at the time of the
drafting of the FDRE constitution. The policy option of joint state and public ownership of land
is justified by social equity and tenure security.®!* The intention of ensuring social equity reveals
itself in those provisions which provide for free access to agricultural land. This policy has
resulted in the approximation of the principle of equality of plots of land to be allocated to
peasant farmers, and ostensibly, equality of citizens.®*® On the other hand, tenure security is
pursued to protect peasant farmers against market forces.®*® One of the justifications put forward
to support state/public ownership of land is the possibility of allowing investors to cultivate the
large swathes of “unoccupied’ land instead of enticing peasant farmers to sell their plots of land
and migrate to the cities.®** This shows that the claim that the claim that the large swathes of the
lands in low lying areas in the country are unoccupied served as a justification to pursue

state/public ownership of land in the first place.
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Nevertheless, critics contend that the policy is erroneous since peasant farmers would not sell
their plots of land even if they are granted such right of ownership.%®® Thus, the policy of
state/public ownership of land is criticized for having caused insecurity of tenure by enabling the
government to use land as a political weapon.®*® The government refutes such claims by
invoking the land registration and certification system it has been undertaking in some of the
regional states such Tigray, Amhara, Oromia and SNNPRS which it claims has enhanced
security of tenure of peasant farmers by providing them with land certificates for their
holdings.5!” Although certain international financial institutions agree with the government’s

claim, others contest if such measures have indeed brought about tenure security.58

4.2. The Recognition of Legitimate Land Rights in the FDRE Constitution

Even though the FDRE Constitution does not confer private ownership rights to peasants, Article
40(4) of the Constitution affirms the right of Ethiopian peasants to obtain land without payment
and the protection against eviction from their possession. Accordingly, this Constitutional

principle has established the principle of free access to rural land.®°

Likewise, the federal and regional land laws acknowledge the usufruct and habitation rights of
individuals and communities although they do not confer the power of alienation of land since
ownership is vested in the state. These laws acknowledge use rights in the form of state, private
or communal holdings.®2° Moreover, Article 40 (7) of the FDRE Constitution guarantees the full
right of an Ethiopian citizen to the immovable property that he or she builds and to the
permanent improvements he or she brings about on the land by his or her labour or capital. The
Constitution goes on to provide that the right in question embodies the right to alienate, to
bequeath, to remove his or her property upon the expiry of the right to use, to transfer his or her

title and to claim compensation for it. Thus, the Constitution allows land rentals and leasing.

Article 51(5) of the FDRE Constitution provides that the power of enacting laws for the

utilization and conservation of land and other natural resources, historical sites and objects is
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vested in the government. The power of administration of land and natural resources is vested in
the regional states by virtue of Article 52(2) (d) of the FDRE Constitution. Administration of
land includes land allocation, disposal, use, registration, and adjudication.®?* Even if the basic
land policy and laws are determined at the Federal level, the regional states in the Federation are
entitled to exercise their autonomy of administration of land. It is therefore argued that the fact
that the federal government is entitled to enact laws regarding the utilization and conservation of
land demonstrates that it has maintained broader powers as compared to that of the regions that
are left with the task of administering land.®?> Moreover, the mandate of the regional states in
terms of administration of land is subject to the general policies and laws issued by the federal

government.523

Consequently, the Federal Government issued the Federal Rural Land Administration and Land
Use Proclamation. The Proclamation was enacted with the objectives of ensuring sustainable
conservation and development of natural resources, introducing information database on land
holdings in the country, establishing a conducive system of rural land administration and

strengthening the land use right of farmers.52*

The power of administration of land vested in regional states is also reflected in the Federal
Rural Land Administration and Land Use Proclamation. Article 17(1) of the Proclamation vests
state councils of regional states to enact rural land administration and land use law comprised of
detailed provisions necessary for the implementation of the Federal Rural Land Administration
and Land Use Proclamation. Accordingly, many of the regional states have enacted their own

rural land administration and land use proclamation.%®
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4.2.1. The Recognition of Use Rights over Land

The Federal Rural Land Administration and Land Use Proclamation further reinforces the
principle of state ownership of land affirmed in the FDRE Constitution by outlining the
conditions necessary for the exercise of the usufruct rights over rural land. The Proclamation
stipulates the right to hold and use rural land. It affirms what is referred to as “holding right”.
“Holding right” is defined as the right of any peasant farmer or semi-pastoralist and pastoralist to
use rural land for the purpose of agricultural and natural resource use development, lease and
bequeath to members of his family or other lawful heirs.®?®® Holding right extends to the right of
peasant farmer or semi-pastoralist and pastoralist to acquire property produced on his land
thereon by his or her labour or capital and to sale, exchange and bequeath the same. %%

In line with the constitutional principle of free access to rural land, Article 5(1)(a) of the Federal
Rural Land Administration and Land Use Proclamation stipulates as follows:

“Peasant farmers/pastoralists engaged in agriculture for a living shall be given rural land

free of charge.”

The exercise of the use rights over the land recognized under federal and regional laws are

dependent upon many factors. These include residence in a kebele®?®

, personal engagement in
agriculture, “proper” management of the land, and other restrictive conditions.®?® Moreover,

Article 10 (1) of the Federal Rural Land Administration and Land Use Proclamation stipulates:

“A holder of rural land shall be obliged to use and protect his land. When the land gets
damaged, the user of the land shall lose his use right. Particulars shall be given in the land

administration laws of the regions.”

These provisions indicate that the usufruct rights of peasant farmers and pastoralists are
contingent upon much conditionality. Failure to comply with such conditions can entail penalties
including the loss of the right to land.%*° Furthermore, holders may also lose the right to use the

land if they are absent from their farms and the land is left idle for three or more consecutive
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years.%! The requirement that the land has to be in productive use and must not be left idle for a
longer period is a reflection of the labour theory of property i.e. property only comes through
ones labour and that it involves clearance and cultivation.®®? The contingency of legal protection
of land rights to visible productive use is particularly problematic to indigenous people since
fallow, pastoralist, hunting and gathering do not fall within the ambit of local resource use.®*
Broadly and vaguely formulated concept of “productive use” is amenable for subjective and
arbitrary interpretation. The labour theory is also reflected in the definition of the term private
property in Article 40(2) of the FDRE Constitution which ascribes entitlement to property on

condition of improvement. The provision reads as follows:

“Private property, for the purpose of this Article, shall mean any tangible intangible
product which has value and is produced by the labour, creativity, enterprise or capital of
an individual citizen, associations which enjoy juridical personality under the law, or in
appropriate circumstances, by communities specifically empowered by law to own

property in common.”

Thus, the emphasis placed on the labour, creativity, enterprise or capital is a clear manifestation
of the influence of labour theory in the formulation of the definition of the term private property.
This conception of ownership over property based on ones’ labour further justifies state

ownership of “empty lands” which are not developed.
4.3. The Profile of the Main Locations for Large Scale Agricultural Investments

Any discussion on large scale agricultural investments in Ethiopia must take into consideration
the regional disparities or the core-periphery divide. As mentioned in the introductory chapter,
the bulk of the enclosures for large scale agricultural purposes take place in parts of the country
referred to as least advantaged in economic and social development.®®** These regions include
Benishangul Gumuz Region, Gambela Region and Southern, Nations, Nationalities and Peoples
Regional State (SNNPRS). Although not confined to these regions, these three regions are the

ones which host many of the large-scale agricultural investments in the country at the time of
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writing of the thesis.® For instance, one can consider the guide prepared on Agricultural
Investment Areas in Ethiopia by the previous Agricultural Investment Support Directorate within
the Ministry of Agriculture. This guide promotes investments in Gambela, Benishangul-Gumuz
and Oromia regions by stating that the conducive situation prevalent in the regions for this

purpose.5®

For example, Gambela Region has been attracting considerable investor attention and targeted as
focal area for land acquisitions due to its extensive and untapped land water resources.®®’
Gambela lies in the extreme west of Ethiopia and shares a long border with South Sudan. The
total population of Gambela is estimated to be less than half a million, as a result it is oftentimes
described as sparsely populated.®®® The three major ethnic groups inhabiting the region include
the indigenous people of the Annuak, the Nuer, and the Majangir. The region is described as
being in possession of 1.2 million hectares of land suitable for investment.®*® Some studies
indicate that as much as 600, 000 hectares of land in Gambela region has already been allocated
to large scale, medium and small foreign and domestic investors.54 The Gambela Regional State
is one of the regions in Ethiopia which have been subject to neglect.®** As a result of this, the
regional state lacks basic infrastructure and social services.®*> The indigenous people of the
Annuak, the Nuer, and the Majangir live on the basis of their customary tenure system predicated
upon communal ownership.54® They consider the land as their common property.®** Nevertheless,
42 % of the landmass in Gambela is either transferred to large scale agricultural investors or
under negotiation.®* A mere look at the promotional leaflets prepared by the concerned bodies

show that some of the regions as the preferred destinations for such investments.

Although the search for land for large scale agricultural land focuses mainly on low lying areas

in the country, transferring land for large scale agricultural investment in Afar and Somali
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Regional States proved to be daunting due to the fact that land is administered by clans in the
two regional states.®*® Land in these two regions is, by and large, under the control of clan
leaders although the Constitution declares land to be the property of the state and nations,
nationalities and peoples.®*” Apart from the fact that the land is administered by clans, there is
also strong resistance against the allocation of such lands for investment purposes.®*® This
situation prevented the Ministry of Agriculture to allocate land for this purpose in particular in
the two regional states with the exception of the 6000 hectares of land in Somali regional state.
However, the administrations of the two states reportedly agreed to secure land from clan leaders
and designate the land for agricultural investment purpose.®*® It is contended that investors who
operate in these regional states have been subject to concurrent payments of land rentals to the
regions and to the clan leaders.®>® Apart from inability to secure loans from banks by using their
farmlands as collateral, investors are said to be reluctant to operate in these regions since they are
displeased with their land tenure system.®®! The government decided to reduce the amount of

land rental to 100 birr to accommodate the concerns of investors operating in the regions.%?

The fact that the bulk of large scale agricultural investments in Ethiopia are concentrated in low-
lying areas entails momentous legal implications as these areas are inhabited by pastoralists or
indigenous peoples. Pastoralist people in Ethiopia meet the criteria to identify indigenous people
including the profound extent of marginalization suffered, self-identification and dependence on
land and natural resources for their collective survival as peoples.®®® Nevertheless, there is no
formal constitutional or legislative recognition of indigenous peoples in Ethiopia and the FDRE

Constitution does not employ the terminology of “indigenous peoples”.

A joint study undertaken by International Labour Organization and the African Commission on

Human and Peoples’ Rights in 2009 identifies Ethiopia as one of the African countries whereby
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indigenous people live.%%* Pastoralism is the way of life about 10 million people in Ethiopia.%®
Indigenous pastoralist people in Ethiopia constitute about 12% of the total population but they
occupy 60% of the landmass in the country.®>® Seven out of nine of the country’s regional states
are inhabited by pastoralist communities who live in the lowlands which make up 61% of the
total landmass in the country.®® In 2005, the African Commission’s Working Group of Experts
on Indigenous Populations/Communities identified 29 pastoralist communities in Ethiopia as
indigenous.5%® Accordingly, the report identifies ethnic Somalis, Afar, Oromo, Borana, Karayu,
Hamer, Dassenech, Nygagatom, Tsemay, Nuer, Erbore and other peoples as being indigenous
peoples in the country.®*® Some of the things that these people share in common are the fact that
they are historically characterized by poor administrative capacity, political marginalization and
economic exploitation by the core established regions.®%°

4.4. The Recognition of the Land Rights and Customary Tenure System of Indigenous
Peoples

The fact that many, if not all, of the large scale agricultural investments are concentrated in
regions inhabited by indigenous peoples entails far-reaching legal implications under
international law as discussed in the second chapter. From the 1990s there is growing realization
that resource land tenure includes not only state laws but also local practices and customs. %
There is increased understanding of the fact that individual titling coupled with marketability is
not amenable for effective recognition of customary tenure over communal lands and common
property resources.®®? There is growing understanding of local customs and practices as part of
the architecture of land tenure to be supported and not to be brushed aside or sidestepped.®®® This

realization led to the enactment of policies and laws to recognize informal and unregistered land
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rights.%®* This led to efforts to give formal recognition to customary land tenure arrangements
and harmonizing these with the formal land tenure.%®® The land tenure reforms appear to be

focused on strengthening the protection of local land rights.®%®

Accordingly, Article 26 of the UNDRIP recognizes the rights of the indigenous people to the
lands, territories and resources which they have traditionally owned, occupied, or otherwise used
or acquired.®®’ It has been stated that this right extends to the right to own, use, develop and

control the lands, territories and resources.
In the same vein, Article 40(5) of the FDRE Constitution reads as follows:

Ethiopian pastoralists have the right to free land for grazing and cultivation as well as the
right not to be displaced from their own lands. The implementation shall be specified by

law.

As mentioned earlier, the Constitution employs the term “pastoralists” instead of indigenous
peoples. The Federal Rural Land Administration and Land Use Proclamation defines the term
pastoralist as a member of a rural community that raises cattle by holding rangeland and moving
from one place to the other, and the livelihood of himself and his family is based on mainly on
the produce from cattle.%¢® On the other hand, the term “semi-pastoralist” is defined as a member
of a rural community whose livelihood is based mainly on cattle raising and to some extent on

crop farming.%¢°

In spite of the protection provided under Article 40(5) of the Constitution, the federal and the
rural land legislation is criticized for not providing clear and enforceable entitlements for
collective land rights of traditional communities.®’® In addition, the land regime in the country

sidesteps the traditions, customs and land use systems of the people and by introducing alien
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concepts in the land regime.®”* The Federal Rural Land Administration and Land Use
Proclamation has been criticized for failing to give due consideration to communal ownership of
land in pastoral regions.®”2 Moreover, it did not even include pastoral land rights included in the
Constitution.” There are also inconsistencies and gaps between the constitutional provisions on
the one and the implementation subsidiary legislation on the other hand and their actual
implementation.®™ The legal framework is characterized by lack of respect for the customary
tenure of the indigenous people contrary to Article 27 of the UNDRIP.®" The mere recognition
of the usufruct rights of indigenous peoples is contrary to Article 26(1) of the UNDRIP which
calls for the respect and recognition of the ownership and possession rights of indigenous and
tribal peoples over the land they traditionally occupy. The nature and scope of the rights of
indigenous communities over communal landholding is far from clear.6’® The substantive content
the landholding rights of pastoralist communities in the country has not been elaborated in
Ethiopia thus far.”” In addition, the requirements and processes for the legal recognition of

communal landholding is not also elaborated under federal and regional laws.5"

According to the Ethiopian Agricultural Investment Land Administration Agency, the main legal
framework for large scale agricultural investments is the FDRE Constitution itself. In particular,
the Agency points to Article 40(6) of the FDRE Constitution as the principal provision which

justifies such investments. The provision reads as follows:

“Without prejudice to the right of Ethiopian Nations, Nationalities and Peoples to the
ownership of land, the government shall ensure the right of private investors to the use of

land on the basis of payment arrangements established by law.”

The cumulative reading of Article 40(6) of the FDRE Constitution and that of Article 5(3) of the

Federal Rural Land Administration and Land Use Proclamation facilitates the displacement of
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the people from their traditional lands. Article 5(3) of the Federal Rural Land Administration and

Land Use Proclamation reads:

“Government being the owner of rural land, communal rural land holdings can be

changed to private holdings as may be necessary.”

Article 2(12) of the Federal Rural Land Administration and Land Use Proclamation defines
“communal holding” as rural land which is given by the government to local residents for
common grazing, forestry and other social services.” The same meaning is ascribed to the notion
of communal holding in regional land administration laws. Thus, Article 5(3) of the Federal
Rural Land Administration and Land Use Proclamation and counterpart provisions in regional
land administration laws confer substantial discretionary power of reallocating and changing
communal land holdings to private holdings to the government as the owner of rural land. Such
provisions demonstrate the limited say that holders of communal land holdings have regarding
land use planning.®”® Article 5(4) (a) of the same Proclamation goes on to state that private
investors that engage in agricultural development activities shall have the right to use rural land
in accordance with the investment policies and laws at federal and regional level. This is further
reinforced by the fourth preambular provision of the Proclamation which underlines the need to
encourage individual farmers, pastoralists and agricultural investors and the need to establish a

conducive system of rural land administration.®3°

The power of the government to reallocate communal land holdings to private ones undermines
the security of tenure of holders of legitimate tenure rights.®! It also demonstrates the limited say
that holders of communal land holdings have regarding land use planning. As a result, this shows
that holders of communal lands do not have the same rights as individual landholders.%® This
provision affects indigenous people as they practice communal holding as opposed to individual
landholding. Such provisions also undermine the use rights of pastoralist communities in the

country affirmed in the FDRE Constitution.
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As is clear from the label, the bundle of rights encompassed under the rubric “holding right”
pertains to plots of land which are tilled and farmed or used for construction of homes.
Consequently, the Proclamation is silent as regards the rights of peasant farmer, semi-pastoralist
or pastoralist when it comes to commons which are untilled and unfarmed. This omission is
particularly momentous in regard to land belonging to indigenous people who are by and large
pastoralist or semi-pastoralist people. Since indigenous peoples usually do not settle on a
particular plot of land and do not adopt sedentary way of life, the principle of holding right does
not squarely apply to their circumstances. In other words, holding rights apply to plots of land
which are effectively occupied by the peasant farmer, semi-pastoralist or pastoralist i.e.
homesteads and farms.

As a result, it is difficult to state that Federal Rural Land Administration and Land Use
Proclamation recognizes the rights of peasant farmers, semi-pastoralist or pastoralist in regard to
commons or unfarmed lands which are not effectively occupied. The law recognizes the usufruct
rights of peasant farmers, semi-pastoralist or pastoralist over the land given to them for
agriculture.®® The formulation of the provisions of the Federal Rural Land Administration and
Land Use Proclamation is well-suited to the settled agricultural holdings common in the
highlands of Ethiopia. On the contrary, the Federal Rural Land Administration and Land Use
Proclamation does little by way recognizing the rights of pastoralists and semi-pastoralists in the
low lying areas of Ethiopia. This is particularly due to the fact that the Proclamation is predicated
on the idea of “private land holding” which is not common among the indigenous pastoralist and
semi-pastoralist populations. By and large land holding among these indigenous population

groups is communal as opposed to individual.

Apart from failing to specify the rights of indigenous population groups as regards commons, the
Federal Rural Land Administration and Land Use Proclamation has in effect established state
holding in the bulk of their territory. Article 2(13) of the Federal Rural Land Administration and

Land Use Proclamation defines state holding as
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rural land demarcated and those lands to be demarcated in the future at [sic] federal or
regional states holding; and includes forest lands, wildlife protected areas, state farms,

mining lands, lakes, rivers and other rural lands.

The Federal Rural Land Administration and Land Use Proclamation recognizes rights to land on
the basis of individual farms and homesteads as opposed to common property. However, in
pastoralist communities land is regarded more as common property than individual
entitlement.%®* This results in difficulty in translating land rights of pastoralist communities to
individual titles.®®® The labour theory of property i.e. the requirement that the land has to be in
productive use and must not be left idle for a longer period particularly affects pastoralist
communities as the development and investment in the land is not directly noticeable as in the
case of settled farmers.%8® This situation has further contributed to the increased conversion of

pastoralist land to large scale agricultural investments.

The federal and regional land legislation in Ethiopia gives little recognition of the customary
tenure systems upon which the land tenure of indigenous people is based upon. Moreover, the
regional states which are inhabited by indigenous peoples are the primary targets of large scale
agricultural investments due to sparsely populated commons. The regional rural land use and
administration laws of the regions where large scale agricultural investments are ongoing do not
provide secure land rights for pastoralists.®®” In an apparent exercise of their constitutional rights,
many of the regions have already promulgated their land utilization and administration
legislation. These include the Rural Land Administration and Utilization Proclamations of
Tigray, (Proclamation 136/2007), Amhara (Proclamation 133/2006), Oromia (Proclamation
130/2007), Benishangul Gumuz (Proclamation 85/2010), Ethiopia Somali (Proclamation
128/2013), Southern Nation, Nationalities and peoples Regional State (SNNPRS) (Proclamation
110/2007) and Gambela.
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The land utilization and administration legislation of some of the regions is of recent origin. The
weakness of regional land administration implementation laws demonstrates the limited
recognition of the legitimate tenure rights of the inhabitants in these regional states. Instead, the
legislation is founded upon the concept of eminent domain, whereby the state is the ultimate
owner of land and is entitled to acquire land through compulsory acquisition for public
purposes.®®® The non-recognition of customary tenure of indigenous people in Ethiopia is a
reflection of the traditional view of many African governments which viewed customary land
tenure as “backward-looking” and obstacle for development.®®® It is reminiscent of the view that
communal tenure is an impediment to agricultural growth and land ownership.®® The position
taken by the federal and regional land legislation as regards customary tenure does not take into
account the growing understanding of local customs and practices as part of the architecture of
land tenure to be supported and not to be brushed aside or sidestepped.®®! Nevertheless, the non-
recognition of customary tenure system of indigenous peoples and other communities reflects the
tendency to abandon and reject communal or collective forms of tenure in the country. The

federal and regional land laws manifest impatience with the idea of customary tenure. 5

Thus, the terms and provisions of property and land law in Ethiopia have been invoked by the
government to claim particularly untitled and unfarmed land as its own. Regardless of the fact
that, the lands which have been allocated by and large allocated to large scale agricultural
investments are traditionally occupied by indigenous people in the country and other
communities, the lands have been characterized as unowned and unused. As a result, the
narratives of the terms and provisions of federal and regional land laws echo the terra nullis
narratives of colonial land legislation. In other words, the lands in question are regarded as
vacant lands empty of owners. Lands which are said to be not covered by title, not exploited and
occupied have been a target of large scale agricultural investments. Consequently, the federal
and regional land laws are predicated on concepts of effective occupation. Customary land
arrangements are barely recognized in the federal and regional laws and local populations have

only use rights of their immediate farms and homesteads under these laws. Federal and regional
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land legislation only recognizes the right to secure tenure to house and farm plots and excludes
the much more substantial unfarmed land areas in Ethiopia. The federal and regional laws in
Ethiopia laws do not give due recognition to indigenous tenure regimes and collective forms of
customary tenure or collective group-owned property. The practical effect of these provisions is
that of declaring swathes of untilled and untitled land in low-lying areas of the country as
national and public property under the statutory law although these lands are deemed to be
customary property. This demonstrates the existence of vacuum of legal support for customary
rights in Ethiopian federal and regional land legislation.®®® Communities in Ethiopia are not
recognized as lawful owners of their land. The absence of such legal support makes it easy for
the state to claim title over communal lands inhabited by indigenous peoples and other
communities in the country and to easily handover these lands for large scale agricultural
investment purposes. This also shows that the tenure legislation in Ethiopia is more investor-

friendly at the expense of the interests and rights of local communities.

These laws do not take into consideration the principle of traditional occupation, ownership,
acquisition and use as elaborated by the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP). Furthermore, the laws in the country do not give due recognition to the
juridical personality of indigenous peoples and do not give legal effect to the principles
enshrined under the UNDRP. Thus, the federal and regional land legislation in Ethiopia is not
based upon the principle of recognition and respect for legitimate tenure rights. This is the first
founding principle of the Voluntary Guidelines on the Responsible Governance of Tenure as
discussed in the previous Chapter. The non-recognition of the concept of traditional occupation,
ownership, use and acquisition as basis of legitimate tenure rights divest indigenous peoples of
their rightful claims to land resources. The land rights of indigenous people in Ethiopia would be
grossly affected by large scale agricultural investments as these investments target particularly

untitled land as regional states inhabited by these people are sparsely populated.
4.5. The Right to Compensation upon Expropriation

Article 40(8) of the Constitution provides that the government may expropriate private property

for public purposes subject to payment in advance of compensation commensurate to the value

693 jbid

122



of the property. Particularly, Article 44(2) of the Constitution stipulates that all persons who have
been displaced or whose livelihoods have been adversely affected as a result of State programs
have the right to commensurate monetary or alternative means of compensation, including
relocation with adequate State assistance. Article 40(2) of the Constitution defines the term
“private property” as “any tangible or intangible product which has value and is produced by the
labour and creativity, enterprise or capital of an individual citizen, association which enjoy
juridical personality under the law, or in appropriate circumstances, by communities specifically

empowered by law to own property in common”.

Matters related to expropriation and compensation for private property is regulated by
Proclamation 455/2005 and Council of Ministers Regulation 135/2007.%%* Article 2(5) of
Expropriation of Landholdings for Public Purposes and Payment of Compensation Proclamation

defines the term “public purposes” as follows:

“the use of land as such by the decision of the appropriate body in conformity with urban
structure plan or development plan in order to ensure the interest of the peoples to acquire
direct or indirect benefits from the use of the land and to consolidate sustainable socio-

economic development”

Thus, the concept of “public purpose” is defined very broadly and vaguely as to justify the
consideration of any activity as serving the public purpose” and is susceptible to subjective
political interpretation. The Proclamation further stipulates that woreda or urban administration
has the power to expropriate rural or urban landholdings for public purpose where it believes that
it should be used for “a better development project” to be carried out by public entities, private
investors, cooperative societies or other organs.®®® The broad understanding of land takings for
public purpose and the inclusion of private investment supportive of economic growth as

constituting public purpose in the general interest undermines the land rights of individuals and
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laws of some of the regional states embody provisions relating to compensation some of which may not be
compatible with the Federal Proclamation.
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local communities. In addition, the Proclamation does not provide for opportunity for contesting
decisions of existence of public purpose made by the authorities to landholders.®® As a result,
the broad and vague formulation of the notion of public purpose makes expropriation of
landholdings expedient. Thus, the formulation of the notion appears to be incompatible with the
tests developed by the African Commission on Human Rights as discussed in the first Chapter.

The Proclamation imposes various preconditions prior to expropriation. To begin with,
compensation has to be paid well in advance of the planned expropriation.®®” Secondly, the
concerned organ must also issue written notification of expropriation order to the landholder
indicating the time when the land has to be vacated and the amount of compensation to be
effected.5%® The Proclamation further provides that the determination of the period of notification
is left to the directives of regional states, although it may not less than ninety days.®°° Despite the
fact that the Proclamation has laid out such preconditions prior to the expropriation, it does not
envisage and stipulate for mechanisms and procedures for the participation and consultation with
the affected landholders.’®

4.5.1. Standard of Compensation

The government undertakes the obligation to deliver land “free from any right” as a party to land
deals with investors as stated in the template land deal agreements. This is therefore likely to
involve the acquisition of land compulsorily in some cases from local land holders based on the
contention that the local people will be given land elsewhere.”* The Expropriation of
Landholdings for Public Purposes and Payment of Compensation Proclamation defines the term
“compensation” as payment to be made in cash or in kind or in both to a person for his property
situated on his expropriated landholding.”® The Proclamation authorizes compensation for the
property situated on the land and permanent improvements thereof.”® The phrase “the property
situated on the land and permanent improvements thereof” demonstrates that the compensation is

not for the use right in the land instead solely for the property located on the plot of land

69 |meru Tamrat (n 53)
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expropriated.”®  The failure to include the value of the land in the computation of the
compensation on the ground that the land is already owned by the state contradicts the facts that
the people have legally recognized use rights over the land.”® In other words, compensation is
paid for visible improvements as opposed to loss of land. This in turn implies that compensation
is highly likely to be inadequate to restore livelinoods.”® In addition, it also implies that no
compensation is payable for lands where there is no visible improvements which is highly likely
in the case of the land of indigenous people.’’

In regard to the amount of compensation, the amount for the property situated on the
expropriated land shall be determined on the basis of replacement cost of the property.’® The
fact that “replacement cost of the property” is the basis for the computation of compensation also
implies that it constitutes compulsory mitigation of compensation. The Proclamation envisages
in the longer term that the valuation of the property is to be carried out by certified private or
public institution or individual consultants on the basis of the valuation formula adopted at the
national level.”® Pending such capacity development, the valuation of property is to be carried
out by committees comprised of five persons to be established by the woreda Administration.’*
The Proclamation goes on to provide that the compensation for permanent improvement is

equivalent to the value of capital and labour expended on the land.’!

In addition to compensation for property and permanent improvements, the Proclamation also
provides for compensation for displacement for a rural landholder whose landholding has been
permanently expropriated.”*? Displacement compensation is equivalent to ten times the average
annual income the rural landholder secured during the five years preceding the expropriation of
the land.”*® In the case of temporary displacement, the rural land holder shall be paid
compensation for lost income based on the average annual income secured during the five years

preceding the expropriation of the land on condition that the amount of compensation does not
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exceed compensation to be paid in the case of permanent displacement.”** In the case of
temporary displacement, compensation is effected only until repossession of the land
expropriated.’®

In spite of what the law says, the practice relating to expropriation and compensation is besieged
with many irregularities. For instance, studies document the prevalence of problems pertaining to
inventory of property, valuation and determination of the compensation. In addition to the lack of
transparency in the determination of amount of compensation, no compensation is effected at
times particularly in relation to, for instance, permanent improvements.”*® Thus, cultivators and
pastoralists whose lands have been expropriated allege that the amount of compensation paid to
them is unfair and inadequate.”” This is indicative of the relative ease for governmental

authorities to expropriate the landholdings of land users.

The other irregularities relate to eligibility for compensation. Article 2(3) of the Proclamation
defines the term “landholder” as “an individual, government or private organization or any other
organ which has legal personality and has lawful possession over the land to be expropriated and
owns property situated thereon.” Nevertheless, there are discrepancies in the understanding of
the term “private holding” and the proof required to show such holding from one region to
another.”*® Some regional states require holding certificate as a requirement or eligibility for
compensation. However, other regional states are silent as to whether or not holding certificate is
a requirement of eligibility.”*® The issue of eligibility for compensation becomes particularly
vexing in the case of those regional states which have not yet promulgated their own land
administration laws.” This is further complicated by the fact that holding certificates have not
been issued to all peasants in the country and that the process is not yet completed.”?! Some
regional states have opted to address this gap by the issuance of simple documents bearing their
official seal or temporary certificates as proof of holdings.’?> More importantly, both federal and

regional land administration laws omitted communal landholdings from eligibility for
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compensation in the case of expropriation.”?® The situation appears to be better in the Amhara
Regional State which expressly recognizes the right to hold land communally and stipulates that
compensations provisions also apply to communally held lands.”* Thus, with the exception of
the Amhara regional state, it is not clear whether or not communally held is eligible for

compensation in the event of expropriation. %

4.6. Provision of Access to Justice to Deal with Infringements

One of the founding principles of the Voluntary Guidelines on the Responsible Governance of
Tenure is that of the provision of access to justice to deal with infringements of legitimate tenure
rights. It has been noted that apart from the recognition of legitimate tenure rights and their
protection and safeguarding, states are also required to provide access to justice to deal with

infringements of these rights.

However, the remedies available in Ethiopian and regional land administration laws in case of
violations of legitimate tenure rights are far from adequate. For example, Expropriation of
Landholdings for Public Purposes and Payment of Compensation Proclamation stipulates
grievances and appeals can be taken from decisions concerning the amount of compensation.
Nevertheless, the recourse to take appeal does not extend to decisions concerning expropriation
of the land itself.”?® As a result, one is not in a position to contest whether the requirements of
public purpose necessary for expropriation are fulfilled in the particular case.”?’ In addition,
individuals and communities whose lands have been subject of expropriation proceedings are not

well informed of their rights of appeal and the remedies at their disposal. "2
Conclusion

The foregoing discussion of the federal and regional land laws shows that the land system in
Ethiopia confers only limited use rights to landholders. The recognition of the legitimate tenure
rights of rightful landholders, particularly communal landholders, if far from adequate. In

addition, the laws falls short of giving due recognition to customary tenure rights of local
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communities and collective title. Land is nationalized and owned by the state. Private land
ownership is prohibited. The exercise and enjoyment of the limited use rights recognized in the
laws is contingent upon conditions. The rights are susceptible to abrogation at any time. Thus,
contrary to what the Voluntary Guidelines on the Responsible Governance of Tenure requires,
the security of tenure that landholders in Ethiopia have is weak. This in turn shows that
landholders and communities do not have effective control and use of their land their natural
resources. The limited recognition of legitimate tenure rights is confined to farms and
homesteads and does not extend to common resources. The laws are highly influenced by terra
nullius narratives of colonial land legislation which have in turn affected the land laws of many
African countries following their independence. As will be shown in the subsequent Chapters,
large scale agricultural investments which are predicated on land laws which do not duly
recognize the legitimate tenure rights of local landholders and their customary tenure entail
momentous implications on the rights to land, property, natural resources of the local people.
The fact that local rights are insecure suggests the need for reform in the land legislation of the

country and the need for effective mechanism for entrenching these reforms.’?®

The land legislation does not confer specific and express recognition of the land and resource
rights of indigenous people whose lands have become the prime target of large scale agricultural
investments. The absence of recognition of the people as indigenous further prevented the robust
application of the UNDRIP, which would have enhanced the protection of the people and ensure
their best interests. The land legislation introduces a variety of concepts such as individual
ownership, labour theory and effective control which are alien to the customary tenure of the

people, making the exercise of their land and resource rights uphill task.

The non-recognition of legitimate tenure rights in Ethiopian federal and regional land legislation
in turn reflects adversely on the implementation of the founding principles of the Voluntary
Guidelines which were discussed in the previous chapter. Accordingly, the non-recognition of
legitimate tenure rights compromises their protection and the prevention of violations. In
addition, it is nearly impossible to facilitate and promote the exercise and enjoyment of land
rights which are in the first place not properly recognized. The absence of recognition of the

legitimate tenure rights also implies that there is little that can be done by way of provision of
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access to justice, effective remedy and grievance mechanisms in the event of their violations

since they are not recognized beforehand.
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Chapter Five

The Impact of Ethiopian Investment Incentives Package on Land Rights

Introduction

This chapter focuses on the legal regime applicable to large scale agricultural investments in
Ethiopia. The existing regulatory regime governing large scale agricultural investment by foreign
and domestic investors includes the 2012 Investment Proclamation (as amended by Proclamation
849/2014) and the Regulation on Investment Incentives and Investment Areas Reserved for
Domestic Investors (Regulation 270/2012) (as amended by Regulation 312/2014). The chapter
scrutinizes the specific provisions which have detrimental impact on the large scale land
acquisitions by investors in the country and also examines the impact of the investment law on
the land rights of local people in Ethiopia. In addition to relevant substantive provisions, the
chapter briefly dwells upon the institutional arrangements for agricultural investments including

one-stop shop services and their effect upon land rights of local people.
5.1. Objectives of Ethiopian Investment Law

The existing Ethiopian investment Proclamation has been formulated in such a way as to
facilitate the emergence of large scale agricultural investments.”®® The Proclamation stipulates
that the objective of the Investment Proclamation is that of improving the living standards of the
people through the realization of the sustainable economic and social development.”! In
particular, it outlines, among its specific objectives, accelerating the economic, development of
the country, exploitation and development of the immense natural resources of the country, the
development of the domestic market through the growth of production, productivity and services,
increasing foreign exchange earnings and saving foreign exchange through substitution of
imports locally, encouraging balanced development and integrated economic activity among the
regions and strengthening the inter-sectoral linkages of the economy, enhancing the role of the
private sector in the acceleration of the country’s economic development, enabling foreign

investment play its role in the country’s economic development and creating ample employment

730 FDRE, Investment Proclamation 769/2012, Federal Negarit Gazeta, Year 18, No 63, September 17, 2002 (as
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opportunities for Ethiopians and advancing technology transfer.”*? These objectives are aligned
with the beneficial developmental benefits that large scale agricultural investment should bring

about as discussed in relation to the preceding chapters.

5.2. The Requirements for the Registration and Approval of Large Scale Agricultural

Investors

Large scale agricultural investment is among those investment areas which are allowed to
foreign investors.”® Foreign and domestic investors are differentiated for purposes of
distinctions in terms of investment areas and capital requirements. The amendment to the
Investment Proclamation requires all investors to secure their investment permit.”* In regard to
capital requirements, any foreign investor is required to allocate a minimum capital of 200,000
USD for a single investment project.”® The minimum capital requirement is reduced to 150,000
USD if it is joint investment with a domestic investor.”® It is submitted that 11,773 companies
with a combined capital of 132 billion Ethiopian Birr (ETB) have secured investment license to
engage in agricultural investment in Ethiopia until 2011.7%” However, it appears that foreign
investors are favored over domestic ones in regard to the allocation of land for large scale

agricultural investments due to perceived superiority in terms of capital and technology. "

The Agricultural Investment Land Administration Procedure Guidelines lays down the specific
requirements that must be fulfilled by investors to engage in agricultural investment. The
requirements for the registration and approval of investors in this area vary depending upon
whether or not they are foreign or domestic. Furthermore, the requirements differ depending

upon whether or not the investment is sole proprietorship or by a business organization.

Large scale agricultural investment may be undertaken in different forms including sole

proprietorship, business organization incorporated in Ethiopia or abroad, public enterprise and
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cooperative society.”® In the case of domestic business organizations, public enterprise or
cooperatives, Article 10(1) (1) requires these to submit their Memorandum and Articles of
Association. Article 10(1)(1)(d) of the Agricultural Investment Land Administration Procedure
Guidelines requires domestic investors to submit evidence of personal and company profiles and
testimonials. These are expected to demonstrate the experience of the investor or the company in
the field of agricultural investment, the effectiveness and sustainability of the institutions the
investor has been running and the balance sheet and the bank statement.

The application form for land request that the Ministry of Agriculture has been using requires the
investor to furnish different formalities.”®® The investor is required to provide information
regarding the location or site of the investment land, the project description, the employment
opportunity that the project is expected to generate, the marketing plan. Article 10(1)(2) of the
Agricultural Investment Land Administration Procedure Guidelines requires the applicant to
submit studies which confirm the suitability of the selected location for agricultural investment.
The marketing plan requires the investor to clarify as to the percentage of the agricultural
produces the investor plans to sell locally and abroad. Similarly, Article 5(3) of the 2009
Agricultural Investment Land Rent Enforcement Guidelines stipulates that the investor has to
submit a business plan including the location of the land of choice, the size of land in terms of
hectares, the type of agricultural investment planned, initial investment capital for the
development, the timing of commencement of activities, the number and type of employment
opportunities likely to be generated, the type of technology for use, profitability, profile of the

company and other related items of evidence.

Likewise, the requirements that foreign investors must fulfill differs depending on whether or
they are sole proprietorship or business organization. Article 10(2)(1) the Agricultural
Investment Land Administration Procedure Guidelines and the application form require the
investor to adduce his or her passport in case of sole proprietorship. In case of joint venture

between domestic investors and foreign investors, Article 10(2)(1) (c ) requires certificate of the

739 Investment Proclamation 769/2012 (as amended by Investment Amendment Proclamation 849/2014) (n 730)
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status of domestic investor. Article 10(2)(2) stipulate that the Memorandum and Articles of
Association to be adduced in the case of business organization incorporated in Ethiopia or
Ethiopian branch of business organization incorporated abroad. As in the case of domestic
investors, Article 10(2) (1) (d) requires foreign investors to adduce their personal or company
profiles and testimonials to demonstrate their previous capacity.

Foreign investors are further required to provide investment license, letter of interest to pay a one
year lease, Bank Statement of at least one year duration, audit report conducted by external
auditor, confirmation letter to conduct and submit environmental audit report before the
commencement of the project, work permit, residence permit, tax identification number (TIN)
and CPO for land rent by the application form.

Some argue that the requirements, conditions, commitments and obligations required by the
application form and the business plan are not that stringent. In addition, it is contended that the
mechanisms for checking the accuracy of the information provided by the investors are
inadequate.”* Consequently, the procedure for the allocation of land appears to be flawed and

susceptible to manipulation by unscrupulous profiteers who claim to be genuine investors.

An investor who seeks to engage in large scale agricultural investment has to fulfill certain
precondition prior to engagement in the sector. The Ministry is required by law to transfer lands
only to those investors proved to be capable development investors.”? The Ministry claims that
it has put certain measures in place to ensure that investors who are engaged in land speculation
and do not have the track record to develop the land they acquired are not granted permits. The
Ethiopian Agricultural Investment Land Administration Agency is required to make assessments
with a view to ensure whether or not the proponent of the project has the capacity to undertake
the obligation. Hence, the assessment should include the experience of the proponent in related
investment sectors especially with the planned development activities, the financial position of

the proponent, the kind of production for which the land is suitable to and the business plan
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submitted by the proponent.”® These requirements are further reflected in Article 10 of the
Agricultural Investment Land Administration Procedure Guidelines of the Agency.

In spite of the allegation of the Ethiopian Agricultural Investment Land Administration Agency
that its screening of the track record of the applications for large scale agricultural investments is
rigorous and meticulous, there are instances showing that this may not be the case. For example,
at the time Karuturi Global Agro Industry was allocated large tracts of land to invest, there was
proof that the agricultural investment business of the company in Kenya and Europe was on the
brink of collapse.”** Similarly, there were instances whereby some managed to secure investment
land on the basis of forged investment licenses. This is in particular observed in the case of local
investors. Apart from securing land, some even went to the extent of applying for loans from the
banks.”* Some of these cases have led to prosecution on the part of Anti-Corruption

Commission of Ethiopia.”*®

In regard to financial capacity, Article 3(1) of Regulation by the Council of Ministers on the
Administration of Agricultural Investment Land is vested with the responsibility to assess the
capacity of investors to develop the land allocated to them. Article 5(5) of the 2009 Agricultural
Investment Land Rent Enforcement Guidelines provides that decision has to be made on the
application within fifteen days from its receipt. The decision to grant the application for land
request is made by a committee comprised of different experts of the Ethiopian Agricultural
Investment Land Administration Agency (EAILAA). Investors are requested to submit both their
technical as well as financial proposals i.e. the amount of sums proposed to be paid for the land
requested.”*’ Investors are required to demonstrate their financial capability to undertake the
proposed investment plans so that land is allocated for them.”*® Nevertheless, proving the
veracity and credibility of the information provided by the investors remains to be a daunting

task.”® The competent authorities in regional states do not adequately investigate into the
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veracity of the statements and information provided by the investors.”™° Studies indicate that the
capital investment that investors are submitting tends to be exaggerated and that the investors do
not even have adequate investment capital to commence their proposed investment.”! Certain
investors intentionally exaggerate the benefits likely to accrue from their projects and the amount
of capital they expect to invest in the projects.” Nevertheless, there are instances whereby the
investment license of investors has been renewed in spite of dismal performance of their

contractual obligations particularly that of developing the land they took.”?

Article 7(2) of the Directive on the Transfer of Large Scale Lands for Agricultural Investment to
Investors adopted by the Ministry of Agriculture and Rural Development also highlights similar
requirements. The provision stipulates the concerned organs must ensure that the investor
applying for land has not been accused of fraudulent practices in the field of trade and business,
the investor has good reputation in the sector and has proven credibility to repay debts and loans

owed.
5.3. Investment Incentives, Guarantees and Export Incentives

The Investment Proclamation also stipulates generous package of inducements to foreign
investors. Large scale agricultural investment is among the pioneer investment areas eligible for
these incentives. Article 6(2) of the standard form contracts employed by the Ministry of
Agriculture as a template contract with large scale agricultural investors stipulates that the
Ministry undertakes to provide or cause the provision of special investment privileges such as
exemptions from taxation and import duties of capital goods and repatriation of capital and
profits granted under the investment laws of Ethiopia. These different forms of incentives,

guarantees and other benefits are discussed as follows.
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5.3.1. Investment Incentives

A variety of investment incentives are offered to lure investors into large scale agricultural
investment. These include tax incentives, loss carry forward, customs-duty exemptions as well as

loans.

5.3.1.1.Tax Incentives

The Council of Ministers has adopted the regulations on areas of investment eligible for
incentives and the form and scope of incentives applicable to both domestic and foreign
investors.”™* This Regulation offers attractive package of incentives for investors engaged in
agricultural investment. As can be seen from the Schedule attached to the Regulation, the income
tax exemption period depends upon the type of crop produced and the locality of production.
Differing periods of income tax exemption are awarded to crop production. The type of crop
production is further divided into annual crop, growing of medium term crops, and perennial
crop. As can be seen from the list of the crop production entitled to incentives, much emphasis is
accorded to export-oriented investment. Article 6(3) of the Ethiopian Agricultural Investment
Land Administration Agency establishment Regulation vests the Agency with the power to
prepare agricultural products suitability document of the agricultural investment lands and
introduce the crop suitability document to investors. This provision is indicative of the role of
the Agency in terms of influencing the type of crops to be produced on these agricultural lands

with a bias towards export crops as discussed below.

In relation to locality, crop production which takes place in Addis Ababa and the surrounding
Special Zone of Oromia are either not eligible for exemption from income tax or eligible
relatively for a shorter period of time ranging from two up to three years. On the contrary,
Article 5(2) of the Investment Incentives and Investment Areas Reserved for Domestic Investors
Council of Ministers Regulation 270/2012 (as amended by Regulation 312/2014) provides
income tax exemption for agricultural investment taking place in certain areas. This provision

reads as follows:-

54 Investment Incentives and Investment Areas Reserved for Domestic Investors council of Ministers Regulation,
Amendment Regulation 312/2014 (n 733)
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Any investor who invests to establish a new enterprise in:

a) The State of Gambela Peoples

b) The State of Benishangul/Gumuz

c) The State of Afar (except in areas within 15 kilo meters right and left of the Awash River)

d) The State of Somali

e) Guji and Borena Zones of the State of Oromia; or

f) South Omo Zone, Segen (Derashe, Amaro, Konso and Burji) Area Peoples Zone, Bench
Maji Zone, Sheka Zone, Dawro Zone, Kaffa Zone or Konta and Basketo Special Woreda
of the State of Southern Nations, Nationalities and Peoples

shall be entitled to an income tax deduction of 30% for three consecutive years after the

expiry of the income tax exemption period specified in the Schedule attached hereto.

It is thus clear from the reading of the provision that investors who invest in some parts of the
country stand to enjoy generous package of incentives. The Schedule to the Regulations already
provide for a tax exemption period ranging from two up to five years.” If the investor is
engaged in crop production in one of the localities mentioned in the provision, the investor

stands to benefit from the additional income tax deduction of 30% for three consecutive years.

The list of Regional States, Zones and Woredas outlined in the provision where investors are
incentivized to invest are mainly the low lying areas referred to as the “periphery” which differs
from the “core” densely populated highland areas. In reality, these are also the areas which are
the target of large scale agricultural investments where enclosures have taken place to that effect.
They overlap with the three most important destinations of large scale agricultural investment,
namely Southern Nations, Nationalities and Peoples (SNNPRS), Gambela and BeniShangul
Gumuz Regional States.”® These are the regions where many of the agricultural investors are

extensively engaged in the sector and many also seek to invest in. "’

At face value, the reason behind granting package of incentives for investors in these areas may
appear to be the need to ensure the geographic distribution and equitability of investment in the

country. However, the choice of the destination of areas for enclosure for large scale agricultural
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investment demonstrates the “core-periphery divide” evident in the incidence of large scale
agricultural investment.”® Therefore, the most obvious and direct impact of investment laws and
regulations in Ethiopia is the facilitation of large scale agricultural investments and enclosures in
some designated parts of the country than others. Furthermore, the selected states, zones and
woredas are low population areas mostly inhabited by indigenous peoples or what the
constitution refers to as “pastoralists or semi-pastoralists”. The list of selected areas manifests
efforts to focus investment on low population areas so as to limit displacement of
smallholders.” The regional states listed in the provision are also states identified as
underdeveloped and disadvantaged. Ostensibly, the effort to focus investment in these regions is
motivated by the desire to accelerate their development.

In addition, Article 6 of the Regulation on Investment Incentives and Investment Areas Reserved
for Domestic Investors provided that any investor expanding or upgrading his existing enterprise
shall be entitled to income tax exemption with respect to the additional income generated by the
expansion or the upgrading according to the Schedule appended with the Regulation. "6°

5.3.1.2. Loss Carry Forward

Business enterprises that suffer losses during the tax holiday period can carry forward such
losses for half of the income tax exemption period, after the expiry of such period. This device
enables the investor to limit tax liability by incorporating the loss incurred as a reduction to

taxable income.

5.3.1.3. Export Incentives

The Ethiopian Agricultural Investment Land Administration Agency contends that agricultural
investment is beneficial in terms of producing and supply the market with particularly export
produce thereby expanding and strengthening different sectors of the economy. "% Accordingly,

Article 7 (1) of the Investment Incentives and Investment Areas Reserved for Domestic Investors
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Council of Ministers Regulation 270/2012 (as amended by Regulation 312/2014) provided that
any investor who exports or supplies to an exporter as production or service input, at least 60
percent of his products or services shall be entitled to income tax exemption for two years in
addition to the exemption provided for in the Schedule appended with the Regulation. This
provision is also a subject of amendment by the draft bill. As per the new formulation, any
investor who exports his products shall be entitled to 25% income tax exemption on his income

derived from this export.’®?

According to the Schedule on Investment Areas and Income Tax Exemptions Investors of
Regulations 270/2012 (as amended by Regulation 312/2014), investors engaged in crop
production stand to benefit from income tax exemption ranging from three years up to six
years.”%® The list of investment sectors which benefit from the package of incentives and
inducements is indicative of the policies and priorities of the government. Article 7 of the
Investment Incentives and Investment Areas Reserved for Domestic Investors Council of
Ministers Regulation 270/2012 (as amended by Regulation 312/2014) also provides that any
investor who exports at least 60% of his products or services shall be entitled to an additional
income tax exemption for two years on top of the exemption provided for in the Schedule
appended to the Regulations. The same incentive is granted for any investor who supplies to an
exporter as production or service input, at least 60% of his products.’®* The period of exemption

from income tax commences from the date of production.”®®

These incentives are particularly meant to encourage production of export crops and food to
secure much needed foreign currency.’®® Nevertheless, the facilitation of production of crops and
food, the bulk of which meant to export and not local consumption, risks undermining local food
security.’®” This is also a possible outcome in view of the fact that those investors who opt to the
domestic market are given lower attention in that they are exempted from payment of income tax

only for two years. It is argued that the priority given to exports and foreign earnings brushes
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aside considerations of domestic food security, in a country which has been besieged by food
insecurity and food shortages for decades.”®®

5.3.2. Customs-duty Exemption

In addition to exemptions from income tax, Article 13(1) of the Regulation also stipulates that an
investor may import duty-free capital goods and construction materials necessary for the
establishment of a new enterprise or the expansion or upgrading of an existing enterprise as they
fall within the areas of investment outlined under item number 2 of the Schedule appended to the
regulation. Furthermore, an investor eligible to a duty-free incentive is allowed to import spare
parts the value of which is not greater than 15% of the total value of the capital goods within five

years from the date of commissioning of his or her project.’®®

The Regulation also envisages the issuance of directive relating the total or partial exemption of
motor vehicles from customs duties.””® The Directive to determine the type and quantity of motor
vehicles eligible for exemption from customs duty was issued in March 2013. This Directive
attempts to respond to the criticism that all large scale agricultural investors importing motor
vehicles have been granted customs duty uniformly in spite of the variation in terms of the land
leased to them and the actual land they managed to have developed. The Directive stipulates that
the type and quantity of the mother vehicles entitled for exemption from customs duty is
contingent upon the size of the land leased to the investor and the size which has been developed
by the investor.”’* Moreover, the Directive requires the investor to produce items of evidence to
corroborate if the investor has indeed been allocated land; the investor has started land clearance,
infrastructure development, warehouse, roads etc from investment office located in the vicinity

of the investment.’”?

Nevertheless, there are misgivings that the implementation of the guideline concerning the

quantity and quality of cars eligible to be imported duty free. For instance, it is contended that

768 Rahmato (n 32)

769 Investment Incentives and Investment Areas Reserved for Domestic Investors Council of Ministers Regulation
270/2012, as amended by Regulation 312/2014 (n 733), Article 10(1)

0 jbid, Article 14

M1 Directive to determine the type and quantity of motor vehicles eligible for exemption from customs duty, March
2013, Article 5(1)

2 jbid, Article 5(2)
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the implementation of the guideline does not take into account the actual size for the land that is
allocated for the investor. Thus, it is the practice of providing the same entitlement duty free
machineries, equipment and vehicles regardless of the size of the holding is said to be unfair.””®
In addition, the Authority allowed machineries and equipment which are not suitable to use in
the country.”* For instance, John Deer tractors which have been imported by some of the
investors operate with 405 horse power. Nevertheless, much of the land in Ethiopia is amenable
for cultivation with a tractor with horse power ranging from 85 up to 105. Thus, these tractors
which have been imported at a huge cost lie idle in some of the investment areas since they cause
damage to the land as much of the cultivable land in the country is the top soil. This is indicative
of the fact the lack of rigorous study as regards the type of machinery and equipment which is
environmentally friendly by the concerned bodies. Apart from that, the provision of such
services by Ethiopian Revenue and Customs Authority is said to be time-consuming.”” For
instance, the machineries and instruments imported for the sake of agricultural investments
remain in port for a long period of time. Similarly, such machineries and instruments have to

undergo prolonged process to get the clearance needed for their release from the Authority. "’

Moreover, in spite of the fact that, exemption from customs duty was granted with a view to
encourage investors to import capital goods and equipment necessary for their work, there have
been some instances whereby certain investors were found while leasing the same machineries to
third parties. The Capital Goods Leasing Proclamation allows only those licensed by the
Ministry of Trade.””’

5.3.3. Grace Period

Article 9(2) of the Agricultural Investment Land Rent Enforcement Guidelines affords grace
period for the payment of land rent. The incentive mechanism for agricultural investment
stipulates that even though the investor should pay the land rent which is cheapest as compared

to other countries; the government gives 2 to 5 years grace period based on the commercial crop

3 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 10

7 Interview, Ethiopian Agricultural Investment Land Administration Agency, Head of the Legal Affairs
Directorate, Mr. Asefa Amde, June 23, 2014 (See also Ministry of Agriculture, Benishangul Gumuz Agricultural
Investment Land Utilization Evaluation Report (January 2013) 5)

75 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 10

8 jbid, p. 21

77 Capital Goods Leasing Business Proclamation (Proclamation 103/1998) as amended by proclamation 807/2013,
Article 3
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harvest period, which gives economic yield. As per Article 9(2) of the Agricultural Investment
Land Rent Enforcement Guidelines, the investor shall commence to pay one year land rent as
presented as follows:

Table 5: Type of Production

No Type of Production Start of the Payment of
Land Rent

1 Perennial Crops (e.g. mango, tea, coffee, biofuel | Fifth year as of the possession
plants such as jatropha, palm oil, etc.) of the land

2 Growing of Medium Term Crops or Animal | Fourth year as of the start of
Production production

3 Annual Crop Production (e.g. maize, wheat, | Third year as of the possession
oilseed, chickpeas, soybeans, cotton, etc) of the land

However, Article 12(3) of the Agricultural Investment Land Administration Procedure
Guidelines requires the investor to effect a payment of one year land rental in advance to be

considered upon the expiry of the period of grace.

5.3.4. Loans and Credit Lines

One of the most peculiar features of the package of incentives accorded for investors considering
engaging in the agricultural investment sector is extending bank loans. This incentive is peculiar
in that it is not practiced in many other states.””® Investors can obtain 70% of the capita by way
of loan from domestic financing institutions provided that the investor can expend 30% of the
capital needed for the implementation of the investment.””® Moreover, loans are also extended
for new as projects as well as expansion of existing ones. Borrowers who seek to obtain

financing for new export oriented and manufacturing projects are required to provide initial cash

78 Dereje Abebe, Ethiopian Agricultural Investment Land Administration Agency, May 21, 2014
79 Ministry of Agriculture and Rural Development, Government Incentive Policies, (May 2009); See also EAILAA,
Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 5
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equity contribution of 30% of the total project cost.”® Foreign currency generating projects such

as large scale agricultural investments stand to benefit from this scheme. 8!

In connection with loans for expansion projects, borrowers who seek to obtain financing for
expansion of existing export oriented and manufacturing projects are required to provide an
initial equity contribution of 30% of the total required expansion capital. This can be in form of
cash or in form of the projects assets, provided that the project’s assets are uncollateralized and
valued at no less than 2/3 of the required loan amount. Any shortfall in the assets valuation has to
be met with a cash contribution. The Ethiopian Development Bank gives its clients a maximum
grace period that involves the period of implementation up to the commencement of operation.
The grace period cannot exceed 3 years.

The Ethiopian Development Bank and the Commercial Bank of Ethiopia are the principal organs
which have been engaged in lending money for such projects.’® Although these two banks are
said to have amended their lending policies favorably’®, investors who seek to borrow money
from the Bank complain that the conditions that must be complied with to obtain the loan are
very cumbersome.”® Moreover, the process of securing loan from the Bank is said to be time-
consuming.’® The chances of securing the loan becomes even slim if the investor makes of
irrigation.”® Moreover, at times it is said that the possibility of securing loan is influenced by
aspirations of personal gain.”®” Consequently, financing institutions such as Ethiopian
Development Bank and Commercial Bank of Ethiopia are said to have failed to contribute their
fair share to develop the large scale agricultural investment sector.”®® As a result, investors who
took possession of land in the hope of getting loan for their investment were unable to import the

necessary machineries and inputs due to failure to secure the loan expeditiously.

780 Ministry of Agriculture and Rural Development, Government Incentive Policies, (May 2009)
81 jbid

82 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 6
783 Ministry of Agriculture, The Organization of Ethiopian Agricultural Investment Land Administration Agency
(April 2013) 4

84 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 6
85 jbid, p. 5

788 jbid, p. 6

87ibid

788 jbid

89 jbid, p.21
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Unable to engage in actual development of the land they took, some companies have defaulted to
effect payment of the loan they undertook to repay. The company was granted 100,000 hectares
of land in Gambela Regional State in 2008.7%° The Company embarked upon the investment by
stating that it would engage in the production of wheat, corn and palm tree. Nevertheless, the
company managed to develop only 5000 hectares of the total size of the land allocated to it up
until 2014. In this regard, Karuturi Global Ltd is particularly the large agricultural investor
company which is singled out for having failed to undertake its contractual obligation to develop
the land allocated to it. The Indian company narrowly escaped sale by auction due to its default
to repay the debt it took from the Commercial Bank of Ethiopia.”®! The auction was halted as a
result of the fact that the company effected 25% of the debt it owed to the Bank. The company
took 65 million Birr from the Bank for undertaking its agricultural investment due to the policy
of the Bank of giving priority to agricultural development and the manufacturing sector.
Attempts on the part of the Loan Recovery Section of the Ethiopian Commercial Bank to recover
the loan without resorting to public auction did not succeed. This led to the decision of
foreclosure and announcement of public auction on the land allocated to the company and the
harvest on that part of the land which is under cultivation. However, the first public auction was

called off upon the payment of the minimum required by the company.

In spite of this, the Commercial Bank issued a second auction in December 2015 since the
company failed to effect the 55.8 million Birr debt it owed to the Bank.”®> The announcement
relates to the lease right of the company to the 100,000 hectares of farm land, which is six times
the size of Addis Ababa, the warehouses, dormitories and prefabricated houses.”®® The Bank also

foreclosed the assets of the company and sold two water drilling machines to a local company for

790 Initially, Karuturi Agro Plc was allocated with 300,000 hectares of land in Jekow and Itang Special woredas
(districts) in Gambela regional state by virtue of two contracts with the administrations of the two Woredas and the
MoU with the ten president of the regional state. These two contracts were later rescinded and replaced with a
contract signed with hither Ministry of Agriculture and Rural Development which reduced the size of the land
allocated to 100,000 hectares as per the contract concluded on 25" of October 2010.

791 Berhanu Fekade, Karuturi Saved from Sale by Auction by Effecting 25% of Its Loan to the Commercial Bank Of
Ethiopia (Addis Ababa, The Reporter, June 8, 2014) 3

792 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,

December 13, 2015, available at < http://addisfortune.net/columns/non-performing-agricultural-investments-get-the-
axe/>

793 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015
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the price of 2.6 million Br.”®* The founder of Karaturi Agro Products claimed to have secured
injunction order against the second auction but there is no evidence to that effect.’®®
Nevertheless, the founder and managing director of Karaturi Agro Products, Say Ramakrishna
Karuturi, described the issuance of the second public auction in what he referred to over
“inconsequential matter” as contrary to the laws of the country and inappropriate. Although the
Bank argued that it has not obtained the injunction ordered the company said to have secured, the
corporate Communication Director of the Bank stated that the company is in a position to
negotiate if it is in a position to settle 25 per cent of the outstanding debt until the opening of the
auction which was adjourned for 22 December 2015.”%° It is also common knowledge that
Karaturi Agro Products was also involved in altercation with another Bank in Ethiopia in the
shape of Zemen Bank. Karaturi Agro Products settled its dispute with Zemen Bank in out of
court settlement and admitted that it owed 26 million Birr to Zemen Bank.”®’ Karuturi Agro
Products is said to have secured from a third bank in Ethiopia, Dashen Bank.”®® Consequently,
the founder and manager of the company explained that the company is indebted to the tune of a
total of 170 million Birr to all the banks.’®®

One of the most glaring challenges facing the Banks is the difficulty of recovering the loans due
to the fact that the collateral or mortgage employed to secure the loan is the land which is
allocated to the investors and movable and immovable property. In what amounts to land
speculation, the prospect of the land allocated being put on public auction does not appear to be a
major problem for the large scale agricultural investors as all there is to lose is the land itself.
Thus, securing the loan will still be lucrative for the investors as there is not much to lose but the
land. The Banks usually send letter to the Ethiopian Agricultural Investment Land

Administration Agency to take provisional measures including injunction to prevent the transfer

784 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)
795 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)
796 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)
797 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)
798 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)
799 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)
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of the immovable and movable property that is taken as real security to ensure the payment of
the loan. These include existing and future machineries and equipment that are used and
procured for agricultural production. Nevertheless, the Agency takes issues with such requests on
the part of the banks since it is of the belief that the Agency may be required to ensure that the
land allocated to the investor is not going to be transferred to their parties. Apart from this, the
Agency contends that it is not within the remit of its mandate to ensure injunction order as
regards to other property which is taken as real security.8% If the Agency declines the task of
observance of the injunction order concerning the real security, this lack of institutional clarity as
regards the appropriate duty bearer to discharge this obligation jeopardizes the repayment of the
loans as the real security is subject to disposal by the debtor.8%

Ethiopian Agricultural Investment Land Administration Agency also criticized the practice of
extending loans in its January 2014 evaluation of 52 agricultural projects in Gambela Regional
state. The Agency noted that the practice of extending loan to agricultural projects in the region
lacks transparency.®% In its evaluation, the Agency lamented the practice of extending money to
investors who have not carried out any practical activities on the land they have taken possession
0f.8% The evaluation underlines the need to undertake discussions with financial institutions to
address the problem regarding investors who make use of the loan they took for unwarranted

purposes.t% These findings of the agency clearly demonstrate that some investors profiteer by

800 Interview with Mr Asefa Amde, Head of the Legal Affairs Directorate, Ethiopian Agricultural Investment Land
Administration Agency, June 23, 2014

801 This gap can be evidenced by the letter authored by Ethiopian Development Bank to Ethiopian Agricultural
Investment Land Administration Agency dated June 13, 2014. In this letter, the Bahir Dar branch of the Bank
recounts the allocation of 3000 hectares of land to Syk Agricultural Development Plc in Abaydar Farmers
Association kebele, Dangur Woreda, Metekel Zone, Benishangul Gumuz Regional State. The Bank extended a sum
of 14,665,560.00 Ethiopian Birr to the agricultural project according to a loan agreement concluded between the
parties. The Bank demanded injunction order against the movable and immovable property of the company pending
the payment of the loan to the Agency. Nevertheless, the request of the Bank was not granted by the Agency as it
contended that it is not up to it to enforce injunction order against the real security apart from ensuring that the land
allocated shall not be transferred to their parties. The lack of interface between the stakeholders demonstrates the
absence of strong mechanisms to ensure the repayment of the loan. This in turn suggests the likelihood that the loan
extended by the banks may go bad.

802 EAILAA, Gambela Agricultural Investment Land Utilization Evaluation Report, January 2014, p.10

803 jhid (The case in point is the loan extended to two sisters and spouses who have not yet started activities on the
ground. Furthermore, the Agency takes not of some investors who have obtained loan from two banks. In addition,
there are some investors who obtained the loan the very same year they obtained the land is transferred to them. On
the contrary, some investors were denied loan although they are undertaking practical activities on the ground.)

804 EAILAA, Gambela Agricultural Investment Land Utilization Evaluation Report, January 2014, p.11
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virtue of the land they are in actual control of and the loan they get although they claim to be

investors and companies engaged in agricultural development.

5.4. Investment Guarantees

The Investment Proclamation stipulates that no investment may be expropriated or nationalized
except for public interest and only in compliance with the requirements of the law.8% The
Proclamation goes on to provide that adequate compensation, which is commensurate to the
market value, will be effected in case of expropriation or nationalization of a given investment
for public interest.2% Moreover, the foreign investor is entitled to the right to make remittances
in convertible foreign currency at the prevailing rate of exchange on the date of remittance out of
Ethiopia including profits and dividends accruing from the investment, principal and interest
payments on external loans, payments related to a technology transfer agreement, payments
related to a collaboration agreement, proceeds from the transfer of shares or of partial ownership
of the enterprise to a domestic investor, proceeds from the sale or liquidation of the enterprise

and compensation paid to the foreign investor upon expropriation of the investment.8’

In spite of such legal assurances, some investors engaged in large scale agricultural investment
are apprehensive of possible expropriation of the land allocated to them. For instance, some
investors in Pawe and Dangur woredas of Benishangul-gumuz Regional state complained the
land allocated to them have been handed over to farmers. The farmers are displaced from other
lands which are under development for sugar plantation. These investors were simply provided
with the assurance that there will be restitution of land of equal size commensurate to the land

expropriated from them.8%

Article 7(4) of the Agricultural Investment Land Rent Enforcement Guideline stipulates that the
land transferred to the investor shall not be subject to expropriation by the government except for

public purpose and in accordance with the law. Article 7(5) of the Guideline goes on to state that

805 Investment Proclamation 769/2012 (as amended by Investment Amendment Proclamation 849/2014) (n 730),
Article 25(1)

808 jbid, Article 25(2)

807 jbid, Article 26

808 Ministry of Agriculture, Benishangul Gumuz Agricultural Investment Land Utilization Evaluation Report
(January 2013) 8
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in the event whereby the land is expropriated for public purpose and in accordance with the law,
compensation shall be effected to the investor pursuant to the Expropriation of Landholdings for
Public Purposes and Payment of Compensation Proclamation 455/2005 discussed in the previous
chapter. The Proclamation on Expropriation is further explained by its implementing regulation,
i.e. Payment of Compensation for Property situated on landholding expropriated for public
purposes Council of Ministers Regulation 135/2007. However, the investor may not be in a
position to obtain effective, prompt and adequate compensation since the standard of
compensation elaborated in Regulation 135/2007 is problematic. The second part of Regulation
envisages compensation for buildings, for fences, crops, perennial crops, protected grass, and
permanent improvement on rural land, relocated property, mining licensee and burial ground. In
the context of agricultural investment, the provisions on compensation for crops and perennial
crops are the ones with direct and obvious relevance than the others. Accordingly, it is

appropriate to looking to those provisions closely as reproduced below.
Article 5: Compensation for Crops

1) The amount of compensation for crops shall be calculated by multiplying the amount of
yield that would have been collected from the land at maturity by the current market price
of the crops.

2) The owner of ripe crops may, in lieu of compensation, harvest and collect the crops

within the period fixed pursuant to Article 4 of the proclamation.
Article 6: Compensation for Perennial Crops

1) The amount of compensation for unripe perennial crops shall be determined by
calculating the estimated cost for growing the plant.
2) The amount of compensation for ripe perennial crops shall be determined on the basis of

the average annual yield, the current local market price of the crops.

Article 13 of the Regulation provides the formula for the computation of the amount of
compensation payable in the case of compensation for crops and perennial crops. Accordingly,
Article 13(2) of the Regulation stipulates that compensation for crops shall be equivalent to the
total area of the land (in square meters) multiplied by the value of the crop per kilogram

multiplied by the amount of crop to be obtained per square meter plus the cost of permanent

148



improvement on land. Article 13(3) goes on to provide that the compensation for unripe
perennial crops is equivalent to number of plants (legs) multiplied by cost incurred to grow an
individual plant plus cost of permanent improvement on the land. On the other hand, Article
13(4) goes on to provide that compensation for ripe perennial crops is equivalent to the annual
yield of the perennial crops (in kilo grams) multiplied by the current price of the produce of the

permanent crops.

Thus, the consideration of the provisions concerning the formula for the computation of
compensation leaves many questions unanswered. First, what is the justification to expropriate
the land once it has already been allocated to the investor? The designation of the land for
agricultural investment purposes only to expropriate the same land for other reasons triggers the
question whether or not there is a well-considered land use plan in the first place. Second, what if
there are no crops or perennial crops on the land at the time of its expropriation as it is likely due
to the need for land clearance proceeding the period of production. In this case, the law does not
appear to award compensation in the case of expropriation of the land since there is compensable
claim in accordance with the law. Second, even if the investor gets compensation for crops or
perennial crops on the land, it is unlikely to be commensurate to the prompt, adequate, effective
compensation that the investor expects. It is likely that the investor may have invested
tremendous amount by way of land clearance and preparation in view of long range objectives
which cannot be accounted for by mere payment for the value of the crops or perennial crops as
per the formula. Some argue that the compensation to be paid for the investor is not likely to be
appropriate since the regulations were drafted on the backdrop of expropriation of land for
pavement of roads on the land of smallholder farmers and did not take into consideration the case

of agricultural investments.8%°
5.5. Other Incentives

In addition to the package of incentives discussed above, the Ethiopian Agricultural Investment
Land Administration Agency is also conferred the power to conduct studies on granting
additional incentives to strengthen the sector follow up the implementation of the same upon

approval by the government.81® This provision shows that there is a possibility to grant more

809 Interview Asefa Amdie, September 24, 2014
810 FDRE, Regulation 283/2013 (n 6), Article 6(8)
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incentives and inducements to attract large scale agricultural investments. Moreover, it has been
stated that a bill has been presented to the House of Peoples Representatives to amend the 2012
Investment Proclamation. The draft bill accords significant powers to the Prime Minister who
will be heading the Investment Board with a view to address dynamic economic matters quickly
with the needed to involve the Council of Ministers.8* Accordingly, one of the powers accorded
to the Prime Minister as stated under Article 29(6) of the draft bill is authorizing the granting of
new or additional incentives, where necessary, other than the ones already provided by the

existing laws.812
5.6.0ne-Stop-Shop Services

One of the reasons for the establishment of Ethiopian Agricultural Investment Land
Administration Agency was the need to provide one-stop-shop-services.®™® It is submitted that
the investors, particularly, foreign investors, have to undergo prolonged bureaucratic red tape to
secure land for investment.®* These investors have to deal with various governmental organs in
search of information and other forms of services. Thus, the investor considering to engage in
agricultural investment may be obliged to pay visit to Ministry of Foreign Affairs, Ethiopian
Investment Commission (EIC), Ministry of Trade, Ministry of Agriculture, Ethiopian National
Bank, Ethiopian Revenues and Customs Authority, Water, Irrigation and Energy Minister,
Ethiopian Development Bank, etc.8'® Consequently, the investor is exposed to considerable
waste of time and resources.?'® Thus, the bureaucratic red tape has been identified as one of the

major bottlenecks that prevented potential investors from investing in the sector.8

The issuance of investment license is taken care of either by the Ethiopian Investment Agency or

by Regional investment organs.®*® The issuance of investment permits takes relatively short

811 Investment Proclamation 769/2012 (as amended by Investment Amendment Proclamation 849/2014) (n 730)

812 jhid

813 Ministry of Agriculture, the Organization of Ethiopian Agricultural Investment Land Administration Agency
(April 2013)3

814 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 5

815 jbid

816 jhid

817 jbid

818  The newly adopted investment amendment proclamation 849 restructured the Agency in the form of a
Commission. This amendment was motivated by the need to accord more powers to the organ to be able to decide
on significant issues particularly intended to promote the manufacturing sector, especially industrial zone
developments. This is meant to expedite decision making to strengthen the management in the manufacturing sector.

150



period of time once the required information is already submitted spanning from few days to a
month.8® The Ethiopian Investment Commission (EIC) is vested with the power to “issue, renew
and cancel investment permits within its jurisdiction and register investment capital brought into
the country by foreign investors.”®2° Accordingly, the Ethiopian Investment Commission is
responsible for the issuance of permits to wholly foreign owned investment, joint investment
made by domestic and foreign investors, investment made by a foreign national, not Ethiopian by
origin, treated as domestic investors under the investment Proclamation and to investment made,
in areas eligible for incentives, by a domestic investor who is required to obtain a business
license from the concerned federal organ.®?! Apart from that, investments other than those
referred to above fall under the jurisdiction of regional investment organs.®22 The Commission is
organized in the shape of one-stop-shop with a view so as to provide as many services as
possible to investors at the same service point.®? The reading of Article 30(1) of the
Proclamation shows that the plan to render one stop services has been confined to those investors
who wish to engage in areas of manufacturing. However, agricultural investment projects shall
also stand to benefit from one stop shop services. This is clear from the reading of Article 30(4)
of the Investment Proclamation and the amendments likely to be made to these provisions. The
changes to the existing Investment Proclamation appears to have been motivated by the criticism
the federal as well as regional investment bodies are not organized in such a way so as to render

one-stop-shop services to agricultural investors.®?*

Article 30(4) of the Investment Proclamation provides the list of services that the Ethiopian
Investment Commission shall provide on behalf of the investors. First, the Commission executes

the investor’s request for land required for the investment projects.®?® Second, the Commission

The Commission will be headed by Investment Board which in turn will be headed by the Prime Minister. See
Ethiopian Investment Board and the Ethiopian Investment Commission Establishment Council of Ministers
Regulation 313/2014, Federal Negarit Gazeta, Year 20, No 63, August 14, 2014

819 |meru Tamrat (n 53)

820 Investment Proclamation 769/2012 (as amended by Investment Amendment Proclamation 849/2014) (n 730),
Acrticle 28(8)

821 jbid, Article 4(1)

822 jhid

823 ihid, Article 30

824 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 13

825 Investment Proclamation 769/2012 (as amended by Investment Amendment Proclamation 849/2014) (n 730),
Acrticle 30(4)(a)
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executes the investors’ requests for loan on their behalf.82® Other services likely to be rendered

by the Commission include:-

e Execution of foreign investors’ requests for residence permits®?’

e Execution of investors’ requests for approval of environmental impact assessment
studies conducted on their investment projects®?®
e Execution of investors’ requests to acquire water, electrical power and telecom

services.82°

The Ethiopian Agricultural Investment Land Administration Agency also seeks to adopt the
model of provision of one-stop- shop services to investors.83 The upgrading of agricultural
investment along with those eligible for one-stop-services in the draft amendment also
demonstrates the increased attention being accorded to the sector. Nevertheless, some question
the wisdom of this arrangement in that it is not amenable to accommodate the environmental,

social and food security concerns that arise as a result of large scale agricultural investments.

5.7. Bilateral Investment Treaties on Agriculture

In addition to the domestic legal regime governing investment, large scale agricultural
investments also stand to benefit from bilateral investment treaties (BITS) or Investment
Protection and Promotion Treaties (IPPA). Ethiopia has signed several BITs with various
countries. However, it is pertinent to investigate some of the provisions in the BITs signed with
those countries which are usually the source of large scale agricultural investments in Ethiopia.
For instance, one can consider the BIT that is signed between Ethiopia and India on June 5,
2007.831 The treaty applies to all investment made by investors of India in the territory of

Ethiopia or vice versa.?%2

826 Investment Proclamation 769/2012 (as amended by Investment Amendment Proclamation 849/2014) (n 730),
Acrticle 30(4)(b)

827 Investment Proclamation 769/2012 (as amended by Investment Amendment Proclamation 849/2014) (n 730),
Acrticle 30(4)(c)

828 jhid, Article 30(4)(d)

829 ibid, Avrticle 30(4)(e)

830 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 1

81 The choice of this BIT is justified by the fact many of the foreign large scale agricultural investments in Ethiopia
are made by Indian companies.

832 Agreement Between the Federal Democratic Republic of Ethiopia and the Republic of India for the Reciprocal
Promotion and protection of Investments, June 5, 2007, Article 2
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By virtue of this treaty, parties are obliged to encourage and create favorable conditions for
investors of the other Contracting Party to make investments in their territory and to admit such
investments in accordance with its laws and regulations.®3* Moreover, investments and returns of
investors of each Contracting Party shall at all times be accorded fair and equitable treatment in
the territory of the other Contracting Party.8%* In regard to national treatment, the treaty obliges
parties to accord to investments of investors of each treatment which shall not be less favorable
than that accorded to investments made by its own investors or investments of investors or any
third State.®% The treaty also provides for most favored nation treatment whereby each
Contracting Party shall accord to investors of the others Contracting Party, including in respect
of returns on their investments, treatments which shall not be less favorable than that accorded to
investors of any third State.8%

The treaty also provides extensive protection against expropriation. Article 5 of the Treaty
stipulates that investments of investors of either Contracting Party shall not be nationalized,
expropriated or subjected to measures having effect equivalent to nationalization or
expropriation in the territory of the other Contracting Party except for a public purpose or
interest, with due process of law, on a non-discriminatory basis and against fair and equitable
compensation.8% In the event of expropriation, the compensation must be commensurate to the
market value of the investment expropriated immediately before the expropriation or before the
impending expropriation became public knowledge, whichever is the earlier. It shall, however,
include interest at a fair and equitable rate until the date of payment and shall be made without
unreasonable delay, be effectively realizable and freely transferable.?*® Similarly, Article 6 of the
treaty stipulates that investors of one Contracting Party whose investments in the territory of the
other Contracting Party suffer losses owing to war or other armed conflict, a state of national
emergency or civil disturbances in the territory of the latter Contracting Party shall be accorded
by the latter Contracting Party treatment, as regards restitution, indemnification, compensation or

other settlement, no less favorable than that which the latter Contracting Party accords to its own

833 iid, Article 3(1)
834 ihid, Article 3(2)
835 ibid, Article 4(1)
836 iid, Article 4(2)
837 iid, Article 5(1)
838 ihid
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investors or to investors of any third state. The provision goes on to state that resulting payments

shall be freely transferable.®°

In regard to repatriation, the treaty stipulates that each Contracting Party shall permit the transfer
of funds related to an investment freely, without delay and on a non-discriminatory basis in
accordance with its laws and regulations. The provision goes on to state that such funds may
include capital and additional capital amounts used to maintain and increase investments, net
operating profits including dividends and interest in proportion to their share-holdings,
repayments of any loan including interest thereon, relating to the investment, payment of
royalties and service fees relating to the investment, proceeds received from sale of their shares,
proceeds received by investors in case of sale or partial sale or liquidation, the earning of
nationals of one Contracting Party who work in connection with investment in the territory of the

other Contracting Party.84°
5.8.The Impact of the Investment Incentives on Land Rights

The impact of this generous package of investment incentives lures many investors into the
agricultural investment sector. The legal framework offers a generous package of investment
incentives and guarantees at times described as “mouthwatering”. Perhaps, this explains the one
of the reasons for the increased interest in large scale agricultural investment in Ethiopia.®*!
There are instances whereby investors engaged in illegal practices, among others, the misuse of
tax holiday and investment incentives. Some of the investors are taking advantage of this
package of investment incentives and inducements improperly. The investors exploit the
opportunities offered by the package of incentives without actually getting involved in
production phase. Thus, one can say the provision of such incentives and inducements to
unscrupulous individuals who present themselves as genuine investors appears to have
exacerbated land acquisitions and accumulation. Such profiteers finally withdraw from the
agreements by invoking pretexts once they have taken advantage of the investment incentives
without entering the production phase. The Ethiopian Agricultural Investment Land

Administration Agency itself admits that the practice of land transfer to investors in the past

839 jbid, Article 6
840 jbid, Article 7(1)
841 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 4
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failed to distinguish between “developmental” and “rent-seeking” investors.3*? The incidence of
land speculation has also been witnessed on the part of certain investors as documented by the
Transfer of Large Scale Lands for Agricultural Investment to Investors Directive. 343

The fact that the investors do not engage in actual development of the land they acquired also
means that they do not generate net income or profits. In spite of this, land is allocated for
individuals who claim to be investors without due consideration of their capacity.®** As a result,
the government loses the opportunity to obtain the income tax that could have been derived if
such net income has accrued. This situation has triggered criticism that the main interest of

certain investors is not that of agricultural production instead that of speculation.’4®

It is therefore easier to understand the inclusion of a clause on this matter in the Regulation
which established the Ethiopian Agricultural Investment Land Administration Agency. The
Regulation stipulates that one of the powers and duties vested in the Agency is ensuring that
investment incentives granted are used for their intended purposes.®4® Accordingly, the Agency
is required to report on the implementation of these incentives.®*” The Investor Follow-Up and

Support Directorate of the Agency is particularly tasked with this responsibility. 348

5.9 The Failure of Indian Agricultural Investments in Ethiopia and the Lure of Investment

Incentives

Perhaps there is no better example of the unintended adverse impacts of investment incentives on
land rights than that of the high profile failure of Indian agricultural investments in Ethiopia. In

spite of their venture into agricultural investments in the country, many Indian high profile

842 EAILAA, Agricultural Investment Land Utilization Reform Follow-up and Support Activities (Guidelines)
Manual, p.6

843 Ministry of Agriculture and Rural Development, Guideline on the Transfer of Large Scale Lands for Agricultural
Investment to Investors, p.1

844 Presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)

845 Howard Mann, ‘Foreign Investment in Agriculture: Some Critical Contract Issues’ (2012) Uniform Law Review
< http://www.iisd.org/pdf/2012/uniform_law_review_foreign_inv_ag_2012.pdf> accessed September 10, 2013

846 FDRE, Regulation 283/2013 (n 6), Article 6(8)

847 Ministry of Agriculture, The Organization of Ethiopian Agricultural Investment Land Administration Agency
(April 2013) 9

848 jbid, p.22
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investments failed flatly. Many of the Indian agricultural investors are now placed in default for
failure to undertake their obligation to develop the land that is transferred to them. These include
Sannati Agro Farm Enterprises PLC, JVL Overseas, Green Valley, S& P Energy Solution Agro
Plc, Saber Farms PLC and Karaturi Agro Products. Closer examination of the root causes of their
failure reveals that some of them were primarily motivated by the “mouthwatering” incentives
package which is proffered in relation to investors in the field. In view of the Ethiopian
Agricultural Investment Land Administration Agency, at least one foreign investor, namely
Karaturi Agro Products, is believed to have misused the incentives package for the wrong
reason.®*® The agency argued that 98.9 per cent of the investors have employed the incentives
package for the appropriate purposes.®° Karaturi Agro Products concluded lease agreement over
the land which lasts for half a century. Nevertheless, it was unable to cultivate the land with the
only exception of 7,645 hectares out of the total of 100,000 hectares that was allocated to it.5!
The Head of the Ethiopian Agricultural Investment Land Administration Agency also admitted
that the company failed to undertake its contractual obligation to develop the land.8%? The Head
also made it clear that the company was engaged in smear campaign against the Agency and the
Ministry of Agriculture despite the fact that the management of the company was undergoing
upheaval and financial crisis.®® The Head also criticized the allegation of the company that the
government has not created favourable conditions for the company to engage in actual
development of the land.®®* The Head further explained that the government allowed the
company to engage in the lease of machineries sector which is allowed only for domestic
investors to mitigate the financial crisis that the company was undergoing.8>® Nevertheless, the
founder and manager of the company complained about the characterization of the company as

unreliable and bankrupt and in terminal crisis by the Commercial Bank of Ethiopia, officials of

849 Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Annual performance Report
(2014/15)

850 Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Annual performance Report
(2014/15)

81 There are conflicting figures regarding the actual size of the land cultivated by the company some suggesting
only 1200 hectares of land while others stating 7645 hectares of land.

82 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)

83 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)

84 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)

85 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)
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the Ministry of Agriculture and the media saying that this is tantamount to depiction of the
company as “criminal”.8%® Consequently, the founder and manager of the company, threatened to

make use of all legal avenues to defend the rights of his company.8’

Karuturi Agro products, the company which set out to cultivate one million tons of maize, rice,
palm tree and other agricultural produce when it started failed miserably to achieve its goals. In
spite of this, the founder and manager of the company still vows to realize these goals against all
odds. Its failure warranted a meeting convened up on the initiation of the Prime Minister,
Hailemariam Dessalegne, to discuss possible resolution to the debacle. In this meeting, the
company contended that it managed to rectify its problems and has managed to cultivate close of
30,000 tons of agricultural produce on 4000 hectares of land, which it wants to sell for
neighboring countries. Since the costs to transport the agricultural produce to Addis Ababa, the
capital, is exorbitant, the company argues the only option at its disposal is to get the produce to
the market through South Sudan.8%® The fact that company proceeded to sell its shares in the
international Stock Market by flagging the extensive land allocated to it, casted doubt about the
strength of the capital of the company from the outset.®® Consequently, higher echelon of the
Ministry of Agriculture and Natural Resources are increasingly turning their back on the likes of
Karuturi Agro Products and other companies who have defaulted to develop the land they

secured.®® The Head of the Ethiopian Agricultural Investment Land Administration Agency

856 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)

857 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015) The founder and manager of the Karuturi Agro Products alleged that he is in a position to settle the
debt owed to the Bank when the company recovers the 100 million Birr claim that it is asserting against another
company. He went on to state that the company is now trying to secure a tripartite deal involving the three parties to
resolve the matter including itself, the debtor company and the commercial Bank of Ethiopia, facts which the
Commercial Banks has no knowledge of. (Confer: Berhanu Fekade, Karaturi Agro Products subjected to Second
Auction (The Reporter, Addis Ababa, 20 December 2015))

8%8 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)
89 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)
80 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)
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threatened to take similar actions on the other companies which failed to undertake their
contractual obligation on the sidelines of the meeting convened by the Prime Minister.8!

In the final analysis, the Ethiopian Agricultural Investment Land Administration Agency
disclosed that it has terminated its agreement with Karuturi Agro Products as of December 28,
2015.852 This was shortly followed by the announcement by the Agency that it has taken over
98.8 thousand hectares of land which had been in the possession of the company.®®® Despite
media reports to this effect, Karuturi claimed that it is unaware of the said measure but called
upon parties involved to respect the rule of law.®% It was later reported that Karuturi Agro
Products contested the measure taken by the Ethiopian Government since its termination of the
agreement does not follow the procedure already provided in the agreement between the aprties
and that the measure runs counter to the investment agreement between India and Ethiopia.
Although the government cancelled the agreement due to insufficient development, Karuturi
Agro Products argues that the clearing of 65,000 hectares off land and building of 100 kilometers
of dykes to manage floodwater constituted development within the meaning of the agreement

between the parties.

Nevertheless, the contention that the misuse of incentives packages for unrelated personal gain is
not confined to one Indian agricultural investor. Other cases also reveal the same pattern. CLC
Industries is a case in point. On the 26 of December 2009, CLC Industries Plc, an Indian
Company, entered in to an a land lease agreement with the Ministry of Agriculture and Rural
Development of Ethiopia. As per Article 1(1) of agreement, the parties agreed to establish a long
term land lease of rural land for cotton farming and related activities on land measuring 25,000
hectares, located in Amhara and Benishangul-Gumuz Regional States, in Awi and Metekel
zones, Jawi and Pawe special woredas (districts) in Alkurand and Jabana legality and Ankwasha

burzi kebeles. The land was leased at a rate of 665.85 Ethiopian Birr per hectare and a total of

81 Berhanu Fekade, Karaturi Agro Products subjected to Second Auction (The Reporter, Addis Ababa, 20
December 2015)

862 Berhanu Fekade and Wudinhe Zenebe, Government Took over more than 98,000 hectares of land from Karuturi
(Addis Ababa, The Reporter, 2 January 2016)

863 Berhanu Fekade and Wudinhe Zenebe, Government Took over more than 98,000 hectares of land from Karuturi
(Addis Ababa, The Reporter, 2 January 2016)

864 Berhanu Fekade and Wudinhe Zenebe, Government Took over more than 98,000 hectares of land from Karuturi
(Addis Ababa, The Reporter, 2 January 2016)
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832,312,500 Ethiopian Birr. According to Article 2(1) of the agreement, the deal lasts for a
period of 50 years. The Company took over the land to engage in cotton production.

Following this agreement, the lessee, CLC Industries Plc, concluded another contract of loan on
May 9, 2011 with the Commercial Bank of Ethiopia (CBE), Megnagna Branch whereby the
lessee took 11,690,909.00 Ethiopian Birr for the purpose of developing the land transferred to it.
On the other hand, the lessee also concluded a real security contract to ensure the payment of the
loan on the same dat. The collaterals the lessee gave to secure the payment of the loan included
the lease right on the land leased to it, cotton produced and to be produced by the lessee on the
land, other movable and immovable property located on the property and future production on
the plot of land it took. The lessee, CLC Industries Plc also concluded another contract with
Lammergeier Construction Plc to undertake land clearance and other woks on the plot of land on
December 1, 2010.

Nevertheless, the Ministry of Agriculture served prior notice of termination dated May 24, 2012
to undertake its obligation of developing the land as per its business plan and to effect payment
of outstanding land rental. Article 9(3) & 9(6) of the contract requires a written notice of six
months before termination. However, the Ministry decided to terminate the land lease agreement
On June 11, 2012 before the expiry of this time limit. The Ministry argued that the company
failed to develop the land as agreed and since it has failed to effect the second and third
installments of the land lease rental. The lessee, CLC, demanded that the letter of termination be
rescinded since it is wrongful termination in contravention of the contractual provisions. The
company stated that the termination of the agreement was wrongful since the Ministry did not
serve notice to that effect six months earlier as required by Article 9(6) of the agreement. On July
12, 2012, the Ministry rescinded its letter of termination. Thus, the Ministry demanded the lessee

to perform its obligation as per the prior notice of already issued.

On the other hand, CLC Industries Plc issued its own prior notice of termination in a letter dated
19 August 2012 and demanded payment of compensation for the loss it incurred. The Company
contended that the Ministry has failed to perform the agreement since it did not transfer the land
within thirty days since the making of the contract as agreed. According to the company, the
transfer of the land took place in January 2011 long after the making of the contract. The

Company went on to state that even this delayed transfer of the land was only to the tune of
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20,579 hectares of land and not the entire 25,000 hectares of land agreed upon. The Company
argued that the prior notice of termination served upon it but which was later rescinded by the
Ministry has already interrupted the six month period of notice required. Thus, the Company
argued that the initial prior notice of termination cannot have any retroactive effects and for all
intents and purposes no prior notice of termination was properly served upon it. The Company
indicted the need for serving a prior notice of termination anew. The Company also alluded to
the failure on the part of the Ministry to ensure that the company engages in the development of
the land peacefully. Article 6(6) of the Agreement imposes the obligation on the lessee to ensure
peaceful enjoyment and trouble free possession of the premises. However, the Company argued
the string of notices and warnings by the Ministry has eroded whatever confidence it has placed
on the lessor. The Ministry contended that demanding the performance of the obligation to
develop the land and the payment of one year advance payment does not amount to interference

or threat of any kind.

Even effort was underway to resolve the dispute amicably and to transfer the remaining plot of
land by identifying appropriate land, the Company is said to have communicated its desire not to
proceed with the agreement and demanded the reimbursement of 2.53 million Ethiopian Birr for
the cost it incurred thus far. It appears that the lessor was unable to hand over the 25,000 hectares
of land since part of the land overlapped with land which was later slated for development of
sugarcane by the Ethiopian Sugar Corporation. The Company was promised the remaining 4921

hectares of land would be allocated to it in due course.

The legal memorandum by the Directorate of Legal Affairs of the EAILLAA shows that the
termination of the agreement is inconsistent with the deal. First, the minutes by virtue of which
the company took possession of the land was not located in the files making it difficult to
determine the exact date of delivery. The certificate of holding, which is believed the appropriate
evidence to demonstrate possession, was also issued in January 2011. The legal memorandum
goes on to state that the total size of land that has been transfer to the CLC until January 2012
was only 2000 hectares of land which is only one tenth of 20,579 hectares of land delivered thus
far. Since taking possession of the land, the Company managed to clear 2600 hectares of land in
preparation for the agricultural production and covered 550 hectares of land with cotton farm.

This, the memorandum indicated that the only line of argument at the disposal of the lessor, the
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Ministry of Agriculture is the argument that the entire 2600 hectares of land cleared has not been
covered with seedlings. The legal memorandum also makes it clear that even if the second and
their installments of the land rental has not been paid, the company may argue that the Ministry
is not in a position to demand the entire payment before delivery of the land in its entirety
although it is also indicated that the company may still be required to pay rent for the land which
has already been transferred.

The Ministry should be cognizant of the fact the termination of the agreement has to be in line
with the relevant contractual provisions. Otherwise, wrongful termination may serve as a ground
to invoke compensation. CLC could have itself terminated the deal unilaterally arguing that the
Ministry failed to deliver the land within thirty days. The fact CLC did not do so implies that it
has tacitly waived its right to do so. The claim for compensation by CLC can be rebutted by
invoking the fact that CLC has already taken possession of 20,579 hectares of the land and has
secured certificate of holding for the same parcel. Article 4(4) of the agreement requires the
lessee to develop one tenth of the leased plot of land within the first year from the date of the
making of the agreement or from the date of the receipt of all the clearances from the
government and other agencies. Even the Ministry was unable to transfer the total size of the

land indicated in the agreement, no effort was made at least to vary the existing contract.

In a related manner, the Commercial Bank of Ethiopia gave a default notice to CLC demanding
the repayment of the 11,690,909.00 Ethiopian Birr loan it gave or threatened to proceed with the
foreclosure of the collateral given to secure the payment of the loan according to Proclamation
97/98 as amended by Proclamation 216/2000. The Bank also requested the then Agricultural
Investment Support Directorate (now reestablished as the Ethiopian Agricultural Investment
Land Administration Agency) to furnish the property mortgaged to realize the repayment of the
loan in a letter dated June 20, 2012.

Despite this, the dispute between the parties has not yet been resolved and remains dormant. The
lessee also left the country and halted its activities on the land. The loan it took from the Bank
has not been repaid since the company complained that it has incurred substantial cost in the

course of developing the plot of land by Lammergeier Construction Plc.
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This case is emblematic of many of the problems and practices noticed in relation many of the
large scale agricultural investments. It also demonstrates the ease at which some investors secure
large sums of loan and the difficulty to ensure the repayment of the same. Since the main
collateral employed to secure the payment of the loan is the land itself or “lease right”, the
investor does not have much to lose in case of default to repay the debt. This case and many
other similar cases trigger the question how the lofty ideals of large scale agricultural
investments can be achieved in the light of such illegal practices. Thus, such practices
tantamount to a clear violation of the principles discussed in Relation to the Voluntary
Guidelines on the Responsible Governance of Tenure (VGGT) and Principles on Responsible
Agricultural Investment (CFS-RAI).

Fraudulent practices like the ones above on the part of certain investors triggered recent changes
in the credit policy the Development Bank of Ethiopia (DBE). In November 2015, the
Development Bank of Ethiopia announced amendments to its credit policy to adopt the new
25/75 and 50/50 arrangements in respect to local and foreign investors respectively.® Before the
amendment, the credit policy of the Bank referred to as 70/30 authorized provision of 70 per cent
credit to if both foreign and local investors contributed 30 percent of the total investment capital
to engage in selected priority ventures.2%® On the contrary, the newly adopted policy authorizes
DBE to provide 75 percent credit if local investors are in a position to contribute 25 per cent. On
the other hand, the newly adopted credit policy authorizes the Bank to provide 50 per cent of
credit if foreign investors are in a position to contribute 50 per cent of the total investment

capital.
5.10 The Adequacy of the National Law to Govern Large Scale Agricultural Investments

Large scale agricultural investments trigger the application of three bodies of law, namely, the
specific contractual agreements, Bilateral Investment Treaties (BITs) and national laws. In

regard to national law, there is no single consolidated law which exclusively deals with large

85 Bethlehem Lemma, Development Bank of Ethiopia Amends Its Credit Policy, 2Mercato.com, available at <
http://www.2merkato.com/news/alerts/4296-development-bank-of-ethiopia-amends-its-credit-policy> accessed 13
December 2015

86 Bethlehem Lemma, Development Bank of Ethiopia Amends Its Credit Policy, 2Mercato.com, available at <
http://www.2merkato.com/news/alerts/4296-development-bank-of-ethiopia-amends-its-credit-policy> accessed 13
December 2015

162


http://www.2merkato.com/news/alerts/4296-development-bank-of-ethiopia-amends-its-credit-policy
http://www.2merkato.com/news/alerts/4296-development-bank-of-ethiopia-amends-its-credit-policy

scale agricultural investments thus far. Interview conducted with professionals of the Ethiopian
Agricultural Investment Land Administration Agency revealed that there is no such plan to adopt
a legal framework which specifically deals with this matter.85” It was further learnt that it is
believed the existing legal framework on investment in general is deemed to be sufficient for
governing agricultural investment matters as well. Nevertheless, it has been stated that the
Ethiopian Development Research Institute (EDRI) has taken up the assignment to draft a policy

document concerning agricultural investment.

Nevertheless, the position that there is no any need for a consolidated legal framework on large
scale agricultural investment is arguable. First, there are scattered and fragmentary items of
legislation dealing with the matter including proclamations, regulations, and a host of guidelines
and directives, codes of practice on different aspects of these investments. Apart from the FDRE
Constitution (in particular its Article 40(6)), the investment Proclamation and regulations,
bilateral investment agreements (BITs) and specific contractual agreements, there are many

various other important items of legislation including:

e Ethiopian Agricultural Investment Land Administration Agency Establishment Council
of Ministers Regulation, Regulation 283/2013

e Council of Ministers Regulation, Regulation on the Administration of Agricultural
Investment Land under the Appointment of Regions

e Federal Rural Land Administration and Land Use Proclamation

e Regional Rural Land Administration and Land Use Proclamation

e Expropriation of Landholdings for Public Purposes and Payment of Compensation
Proclamation 455/2005

e Council of Ministers Regulation on Payment of Compensation for Property Situated on
Landholding expropriated for Public Purposes (Regulation No 135/2007)

e Council of Ministers, Agricultural Investment Land Administration Procedure Directive

e The 2009 Agricultural Investment Land Rent Enforcement Directive

e Agricultural Investment Land Utilization Reform Follow-up and Support Activities
Directive (Manual)

e Directives on the Transfer of Large Scale Lands for Agricultural Investment to Investors

e The 2011 Social and Environmental Code of Practice for Agricultural Investment

The multiplicity of regulations, guidelines and directives hints the inadequacy of the existing

investment proclamation and regulations. The specific peculiarities and realities of large scale

87 Interview with Mr. Bizualem Bekele, Deputy Director of EAILAA, May 21, 2014
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agricultural investments imply that that there is a need for a coherent and consolidated body of
rules and regulations governing large scale agricultural investments. The proliferation of
directives and manuals poses a possibility of conflict and inconsistencies. It only the adoption of
a comprehensive codified legal framework that would ensure harmonization among the different
items of legislation as indicated above. In addition, some of the guidelines try to address basic
issues of far reaching importance which the involvement of the federal as well as the regional
legislature. The Regulation on the Administration of Agricultural Investment Land under the
Appointment of Regions is a case in point as will be discussed in more detail in Chapter six of
the thesis. Nevertheless, items of legislation impinging upon the constitutional dispensation are
adopted by the executive merely as directives without sufficient scrutiny by the legislative

bodies.

Conclusion

It has been stated that Investment laws in Ethiopia are bent on promoting and attracting large
scale agricultural investments. To this effect, the laws grant a variety of investment incentives,
guarantees as well loans. Nevertheless, the implementation of the exemption from income tax is
problematic due to the fact that the period of income tax exemption commences as of the date of
production.®®® However, as will be discussed in Chapter seven, most of the investors who took
land for agricultural investment have not been successful in terms of actual development of the
land and by necessary implication, also production. One-stop-shop services are among the
services accorded to investors in the sector. Even if such incentives have been granted with a
view to attract and encourage investment which aims to achieve the objectives of investment
laws, the actual implementation of the incentives system does not mesh with the reality on the
ground. This is due to the fact many investors profiteer solely from the incentives package
without actually engaging in actual development of the land they took delivery of. Therefore, by
and large, the incentives regimes introduced to promote and protect large scale agricultural
investments do not appear to have succeeded to realize the objectives of the Investment

Proclamation discussed earlier.

88 Investment Incentives and Investment Areas Reserved for Domestic Investors council of Ministers Regulation
270 as amended by Regulation 312/2014 (n 730), Article 10(1)

164



Chapter Six

The Governance Structures and Processes of Acquiring Land for

Agricultural Investment

Introduction

In view of the fact that large scale agricultural investments are likely to affect the rights and
interests of local people, the manner how land is acquired for this purpose is of vital importance.
This chapter examines the extent to which the actual process employed for the acquisition of
land for agricultural purposes complies with the human rights obligations and the founding
principles and the principles of implementation of the Voluntary Guidelines and CFS principles
as discussed in the second and third chapters respectively. International and regional standards
considered in these chapters reveal the importance of consultation, participation, free, prior and
informed consent (FPIC) and transaction transparency. In recent times, more effort has been
exerted in terms of clarifying the meaning of such terms so as to give them specific practical
content to them. Therefore, the issues will be considered in the light of these international
guidelines. Moreover, the Chapter would also consider the federal and regional institutional

setting for acquisition of land for agricultural investment purposes in Ethiopia.

6.1. The Governance Structure and Processes for the Administration of Land for

Agricultural Investment

One of the requirements that need to be fulfilled to ensure the trustworthiness of large scale
agricultural investments is the existence of inclusive and accessible governance structures.
Accordingly, principle nine of the CFS Principles for Responsible Investment in Agriculture and
Food Systems call for the incorporation of inclusive and accessible governance structures,
processes and grievance mechanisms.®8° The implications of this principle are multifold. To
begin with, the rule and application of law must be respected in the governance of large scale

agricultural investments free from corruption.®”® Second, information concerning such

869 Committee on World Food Security (CFS), Principles for Responsible Investment in Agriculture and Food
Systems (n 538) Principle 9

870 jbid
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investments needs to be shared in an inclusive, equitable and transparent manner.8’* Moreover,
as discussed in connection with the second and third chapters of the thesis, efforts must be
exerted to secure the free, effective, meaningful and infringed participation of affected groups.2’2
This test is particularly stringent in the case of indigenous peoples whereby the free, prior,
informed consent needs to be ensured.®”® The CFS principles also require the provision of non-
discriminatory, fair, gender sensitive, effective, accessible, affordable, timely and transparent

administrative procedures, mediation, and grievance and dispute resolution mechanisms. 8"

Consequently, it becomes pivotal to examine the institutional setting in place in Ethiopia to
govern large scale agricultural investments and the processes followed in the allocation of land
for this purpose. The governance structures for large scale agricultural investments can be
divided into the regional and federal channels.

6.1.1. The Regional Channel

There used to be two channels for the acquisition of land for agricultural investments in Ethiopia:
the regional and the federal. Initially, the allocation of land for large scale agricultural investment
was within the remit of regional states in Ethiopia. This mandate was exercised by the regional
states based on their constitutional power of administration of land. It has been said that the
FDRE Constitution vests the power of administration of land to the regional states. Thus, in
addition to the legislative mandate they have in relation to this matter, Article 17(2) of the
Federal Rural Land Administration and Land Use Proclamation provides that regional states
shall establish institutions at all levels to implement rural land administration and land use
systems. The same provision calls upon regional states to strengthen institutions already
established to that effect. Accordingly, the mandate to administer land including the allocation of
land to large scale agricultural investments has been exercised by the regional states until March
2010. However, the practice of allotment of land to investors by the regional states themselves

changed.®”® One of the reasons that prompted the change, among others, is the allocation of land

871 jbid
872 jbid
873 jbid
874 jbid
875 The reasons for the change of the practice of allocation of land to the investors by the regional states are
multifold. To begin with, the federal government was concerned by the sheer size and terms of some of land transfer
agreements by regional states in the peripheral areas. This can be exemplified by the agreement concluded by
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in some regional states to agricultural investors is highly influenced by motivations of personal
gain.8”® Some public officials are said to have been engaged in pursuit of their personal interests
by abusing their power, harassing investors and arbitrarily intervening in their activities.®”” The
practice of allocating large scale land at regional level was dispensed with due to lack of
transparency and accountability as discussed below.8’® Many of the agreements concluded by
regional states and local level woreda administrations with investors are said to be

inappropriate.®”

Gambella Regional State to hand over 300,000 hectares of land to Karuturi Agro Products Plc. for a period of 50
years (until the 3 of August 2058) at lease fee of (20 Ethiopian Birr) 1USD per hectare. This decision was made by
the then President of the Gambela Regional State, Omod Obang, as per an overly brief two-page Memorandum of
Understanding (MoU) signed with Karuturi Agro Plc. The MoU stipulates that no payment of land rental for a
period of seven years since the making of the contract. The MoU further states that the project is expected to
generate 300,000 direct and 750,000 indirect jobs for the local people. The company is provided with the sole right
concerning the sale of its produce and products. The land allocated is located in Gambella town (Gambella Woreda),
Jekow/Itang and Lare Woreda. Jekow Woreda in Nuer Zone contributed 198,000 hectares of land according to the
contract signed on the 4" of October 2008. Itang Special Woreda contributed 102,000 hectares of land as per the
contract concluded on the 4" of August 2008.

Nevertheless, a different land rent contractual agreement was made between the Ministry of Agriculture and Rural
Development on the 25" of October 2010 which allocated a total land area of 100,000 hectares of land. The
Preamble with this agreement stipulated that it has become necessary to replace the above agreements that the
company concluded with the Gambela Regional State. Article 19 of the Agreement concluded with the Ministry
further states that the agreement replaces the contracts concluded with Jekow and Itang district administrations on
the 4™ of August 2008. In spite of the allocation of 100,000 hectares of land to the company, the company managed
to develop only 7,645 hectares of land in December 2015 five years after the conclusion of the deal. Nevertheless, in
what appears to be a twisted turn of events, the founder and manger of Karuturi Agro products claimed in a
newspaper interview that the company did not seek to be allocated with 300,000 hectares of land in the first place.
He contended that he made it clear for the official of the regional government of Gambela that the company is able
to develop only 10,000 hectares of land. He went on to state that, the officials of the regional state insisted that they
refused to allocate anything short of 300,000 hectares of land. (Confer: Berhanu Fekade, Karaturi Agro Products
subjected to Second Auction (The Reporter, Addis Ababa, 20 December 2015)

Karuturi is also given 11,000 hectares of land in Bako Woreda in Oromia. This makes the land allocated for Karuturi
the largest land allocation in the country for a foreign investor. The German based company ACAZIS (formerly
Flora Eco Power) was awarded swath of land which partly overlapped with elephant sanctuary designated in the
northwestern area of Oromia national Regional state. (Nalepa) The government also discovered the fact that only
20% of the 8000 foreign and domestic applicants to whom land was allocated by regional governments between
1996 and 2008 had actually commenced project implementation. 3.5 million hectares of land has been allotted to
investors by regional authorities from late 1990s till the end of 2008. (Nalepa)
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As per Article 5(6) of the 2009 Agricultural Investment Land Rent Enforcement Guideline, the
task of transfer of the land is carried out by the Federal Ministry of Agriculture and the
concerned regions if the land is designated for a foreign investor. On the other hand, the land is
to be transferred by the investment office of the region solely if the land in question is
administered by the region.

6.1.2. The Federal Channel

On March 5, 2010, the Council of Ministers adopted the Regulation on the Administration of
Agricultural Investment Land under the Appointment of Regions based on the controversial
“upward delegation” by regional states to the federal government. According to the Preamble,
the Regulation is adopted for the purpose of designing an integrated administration system on
agricultural investment land among the federal and regional governments to implement the
export led agricultural development strategy and reinforce the agricultural sector which has vital
role in country’s economic development and prosperity.28 The Preamble goes on to state that
such integrated system is instrumental for creating suitable investment environment for the
agriculture investors by identifying the large arable lands in the regions and for promoting lands
and transferring the same to the investors legally, transparently and efficiently.® Consequently,
the Council of Ministers vests the power of handing over large arable lands suitable for
agricultural investment from the regions and issue to investors with the aforementioned

objectives in view.%8?

Conflicting reasons are proffered as justifications to divest the allocation of land to large scale
agricultural investors by the regions themselves. On the one hand, resource constraint and gaps
in administrative capacity were invoked as justifications.®83 On the other hand, the need to

expedite the allocation of land as compared to regional processes cited as explanation. 88

Since 2007, the Ethiopian government has been organizing different organs accountable to the

Ministry of Agriculture for identification and preparation of large scale lands suitable for
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agricultural investments, to administer the same upon delegation from regional states, transfer
the land to investors, to prepare land use plans, support and follow-up of the performance of
investors.88°  Following the change of policy whereby regional states used to allocate land for
large scale agricultural investors, the government established the Agricultural Investment
Support Directorate (AISD) in 2009 under the auspices of the then Ministry of Agriculture and
Rural Development.8® The Agricultural Investment Support Directorate (AISD) was vested
with the responsibility to administer the allocation of rural land measuring 5000 hectares and
above for investment purposes. Its mandate included the preparation of information and technical
inputs to attract investors, signing contracts with investors and transferring land to those deemed
eligible and undertaking follow up and oversight.88” The AISD entertained requests for land
submitted by foreign investors and domestic investors who aspire to acquire more than 5000
hectares of land.®%® Its specific objectives included the establishment of uniform land prices,
setting lease terms and monitoring project performance with the right to revoke land from
investors upon failure of investors to undertake contractual obligations.®®® The AISD was also
responsible for the identifying and cataloguing land parcels appropriate for allocation to
investors through the establishment of the federal land bank.3%° Despite the claim of the AISD
that it is working in collaboration with the Regional states in the identification of lands for the
federal land bank, the administrative capacity and agency of the regional states to do so differs

widely. 8%

The AISD received and administered land and consolidated investment lands stretching 5000
hectares or more from Regional States in the country.®9 These lands were to be deposited into
what is called the Federal Land Bank to be made at the disposal of investors.8% Nevertheless, it
is contended that the income derived from the transactions including land rent, income tax and

other payments were to be devoted to the Regional states where the land is located.®%
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Accordingly, the regional states have been reporting the revenue derived from large scale
agricultural investment to the Agency albeit intermittently.3%® The practice whereby the regional
states also allocated land continued on condition that the land allotted does not exceed 5000
hectares and it does not overlap with the land the concerned region deposited in the Federal Land
Bank.8%

Since the establishment of the AISD in 2009, many regional states have deposited land to the
Federal Land Bank “voluntarily”. The basis of the allocation of rural land for agricultural
purposes for the AISD is the delegation by the Regional states. However, there are also
unconfirmed reports of reluctance and resistance on the part of the regions to do s0.8%" It also
alleged that pressure might have been exerted upon the regional states to do s0.8%® The
Agricultural Investment Support Directorate (AISD) has now been replaced with the Ethiopian
Agricultural Investment Land Administration Agency (EAILAA). The replacement of the AISD
was deemed necessary to address the institutional problems and to curb shortcomings to

strengthen agricultural investment and bring about the desired outcomes.8%°

6.2. The Establishment of the Ethiopian Agricultural Investment Land Administration
Agency (EAILAA)

The Agency is now the lead agency in respect to large scale agricultural investments in lieu of
the former AISD. The Ethiopian Agricultural Investment Land Administration Agency has been
established by the Council of Ministers Regulation 283/2013 in March 2013.%%° The agency is
established as an autonomous federal government agency as opposed to the previous AISD.%!
The Agency is responsible for the administration of land for large scale agricultural purposes.
The establishment of the Agency was prompted by the need to rectify the dismal performance of

the agricultural investment sector under previous forms of organization.®*2 The Agency is
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envisaged to realize modern agricultural development which makes use of the state of the art
technology to attain high productivity and which contributes to the economy of the nation.®%

The establishment of the Agency is not without controversies. The legality and lawfulness of
Regulation 283/2013 which laid the foundation for the establishment of this Agency as well as
its predecessor the Agricultural Investment Support Directorate (AISD) has been subject to
criticisms. Article 50(9) of the FDRE Constitution is cited as the legal basis for the delegation
by the Regional States to AISD. The provision stipulates that the Federal government may, when
necessary, delegate to the states powers and functions granted to it by Article 51 of the
Constitution. Nevertheless, this provision concerns itself with delegation by the Federal
government to the regional states and does not warrant delegation by Regional States to the
federal government. In other words, there is no clear legal basis and authorization in the
Constitution for upward delegation by the Regional States to the Federal government.®%
Consequently, the legal basis for the delegation by the regional states of the administration of
large tracts of land is predicated on a weak legal basis. Moreover, the delegation scheme is also
criticized for lack of transparent and clear legal framework on the process of allocating land to
investors and ensuring follow-up and monitoring of such allocation for investment.®® Thus, the
practice of allocation of large tracts of land by regional states to the Federal government is
tantamount to the entrenchment of centralization of land administration in the name of delegation
contrary to the promise of decentralization. Moreover, the vesting of the administration of rural
lands in local governments but with key land powers given to the federal government calls the
federal system in to question. This is sometimes characterized as manipulation in the name of

delegation.

In spite of such criticisms, the federal government appears to have opted to proceed with the
establishment of the Ethiopian Agricultural Investment Land Administration Agency. The
objectives of the Agency are multifold. Firstly, the Agency is meant to administer agricultural

investment lands entrusted to the federal government on the basis of power of delegation
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obtained from regional states.®® Secondly, the Agency is envisaged to enhance, facilitate and
support expansion of agricultural investment and sustainable growth of production and
productivity.®” Thirdly, Agency is established to create favorable conditions for production of
agricultural investment products in sufficient quantity for export and local markets that meet the
requirements of agricultural investment code of conduct.®® The Agency is the federal organ
responsible for the allocation of land to agricultural investors. This arrangement attests the

dominant role of the federal government in the allocation of land for agricultural investment.
6.2.1. The Powers and Functions of EAILAA

The establishment of the Ethiopian Agricultural Investment Land Administration Agency can be
instrumental in terms of facilitating conducive environment for negotiating fair deals. The
Agency is mandated to identify and survey agricultural investment lands in cooperation with
regional states. It is expected to identify and prepare land suitable for agricultural investment and
compile and consolidate relevant information and disseminate to potential investors.®® It is
required to make sure that the lands allocated for agricultural investments are “free from” the
possession of farmers and pastoralists. The Agency must ascertain that the land is not required
by the regional state in question for other specific purposes before allotment of the land to
agricultural investment. It is also duty bound to delimit and demarcate the land identified and
issue site maps and cancel the same where necessary.®*® The Agency is vested with the power to
take possession of the agricultural investment lands identified on the basis of power of delegation
obtained from the regional states where the land is located. The Agency is required to demarcate
borders and prepare site plans for the lands identified. The Agency is also vested with the power
to develop land bank system and collect data on agro-ecology, soil topography, geography and
socio-economy. In a related manner, the Agency is given the power to collect data on lands
transferred to investors and lands under investment and create agricultural investment land
information system easily accessible to beneficiaries. It is duty bound to handover the site plans

of the lands to the investors. It is obliged to monitor and provide advice and technical support on
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land use system and corrective measures when necessary. Moreover, it is also expected to
monitor and ensure that investors to whom agricultural investment lands have been transferred

are implementing their business plans.

The Ethiopian Agricultural Investment Land Administration Agency is the body responsible for
conclusion of contracts with investors and agricultural investment lands as per Article 6(4) of the
establishment Regulation. Article 5(4) of the 2009 Agricultural Investment Land Rent
Enforcement Guidelines also deals with the competent organs entitled to conclude agreements
with investors whose application for agricultural investment land and whose project has been
approved. The provision stipulates that such agreements should be concluded by the Ministry of
Agriculture, more specifically the EAILAA, in the following three situations:

e If the lands in question are large scale agricultural investment lands administered by the
EAILAA
e Ifthe project is to be executed by foreign investors or

e ifitisa joint venture with an Ethiopian and foreign investor

Article 5(4) (3) of the 2009 Agricultural Investment Land Rent Enforcement Guidelines vests the
power to conclude agreements in situations which do fall in the above three categories.
Nevertheless, there have been instances whereby investors were allocated land directly from the
regional states or from zones complicating follow-up and support activities to be undertaken by
the Agency.®! By their nature, land contracts involve many stakeholders. Nevertheless, in the
Ethiopian context, they are signed only by two parties. Local people are not involved in the

negotiation of the transactions relating to large scale agricultural investment.

Thus, unlike other countries such as Liberia, contracts involving the acquisition of land for
agricultural investments are not approved by the House of Peoples Representatives or the
Councils of the Regional states, which are in effect the parliaments at the federal and regional
level respectively.®'? In view of the various irregularities which have been documented in this
study in the course of the making of contracts with investors, it appears that the practice of

introducing parliamentary approval of the deals in Ethiopia is commendable. This is also true in
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view of the fact the size of the lands involved in the deals is so huge as to warrant the
involvement of close parliamentary scrutiny. The practice of allocating land exceeding 5000
hectares by regional states themselves was dispensed with due to concerns of bad deals.
Moreover, subjecting the decision of the regional states and the Agency to the scrutiny of
parliamentary bodies can prevent unconscionable contracts and prevents disputes and
opportunities for corruption. The monetary and other implications of large scale agricultural,
agreements on Ethiopia are far-reaching. Thus, it is appropriate that such agreements should not
be operational before they are scrutinized by the parliament in line with the recommendation of
the VGGT to provide safeguards.

The state ownership of land and the prohibition of private land ownership in Ethiopia entitle the
government to conclude contracts involving acquisition of extensive areas of land destined for
large scale agricultural investments. The establishment of the Agency and the upward delegation
by the regional states has resulted in the centralization of control over land. Some of the staff of
the Agency are also supportive of the model of re-centralization of land and are of the belief that
this can be exemplary to other countries in Africa.®*® In the view of the writer, this centralization
in turn leads to the relegation of the local community in decision-making. Apart from the fact
that local landholders do not have more secure rights over their land, they do not also have
greater control over decisions affecting their land implying that they are not legally empowered.
This also shows the central role of the federal state in relation to large scale agricultural
investments than that of the regional states. Consequently, many of the large scale agricultural
investments in Ethiopia display a gap between legality and legitimacy.®'* The government may
be in a position to own the land and allocate it to investors (legality). Nevertheless, local people
contend that the land belongs to them (legitimacy). In the final analysis, there is significant risk
that this gap between legality and legitimacy may lead to displacement and contestation.®® The
writer believes that the re-centralization model is inconsistent with the Constitution and with the
principle of devolution of land management responsibilities to local government and

decentralization as a mechanism for the facilitation of local participation. The absence of
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capacity at the regional and local levels cannot justify divesting these authorities of their
constitutional rights and the administrative drawbacks and shortcomings can be remedied
through capacity development as opposed to usurpation of constitutional entitlements.

In principle, the Regional state Administrations are responsible for the administration of
agricultural investment land below the size of 5000 hectares. It has been said that the Ethiopian
Agricultural Investment Land Administration Agency is the Federal channel for the acquisition
of land of 5000 hectares of land or above. Thus, on the face of it, the administration and
allocation of land less than 5000 hectares to local and international investors is carried out
directly by the regional governments.®® This statement may give the impression that the
Ethiopian Agricultural Investment Land Administration Agency is not involved in the
administration or allocation of land lesser than 5000 hectares of the land. Nevertheless, it would
be inaccurate to state that the Agency is not involved in the administration of land lesser than
5000 hectares of land. This is due to the fact that Article 3(1) (a) of the Regulation on the
Administration of Agricultural Investment Land under the Appointment of regions entitles the
Agency to administer agricultural land even lesser than 5000 hectares if this is proved to be
needed and important.®’” The phrase “needed and important” is formulated in such a broad
manner so as to invest the Agency to engage in the administration of the land of the regional
states at its discretion. Moreover, interviews conducted with experts in the Ethiopian Agricultural
Investment Land Administration Agency also revealed that the Agency is also involved in the
administration and allocation of less smaller plots of land to the tune of 500 hectares of land
based on the delegation of the regional states to the federal government.®® Thus, the Agency is
highly involved in the study, identification, depositing in the federal land bank, compiling agro-
ecology, topography, geography and socio economic information on lands even lesser than 5000
hectares.”'® This appears to contradict Article 4(2) of the 2009 ‘Agricultural Investment Land

Rent Enforcement Guideline’ which stipulates that lands which are below 5000 hectares and
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separated and divided and pocket lands will be administered by the competent authority of the
regional state.

Apart from that, the Agency is vested with the power to facilitate the efficient supply of inputs
necessary for agricultural investment in cooperation with other stakeholders. It is also meant to
ensure that invest incentives granted for agricultural investors are used for their intended
purposes along with conducting studies on the possibility of granting additional incentives to
strengthen the sector and follow up its implementation upon the approval by the government.

In regard to its organization, the Agency is headed by a Director General and a Deputy General
appointed by the government.’?® As the Chief Executive Officer (CEQ) of the Agency, the
Director General is vested with the power to direct and administer its activities according to
guidance provided by the Ministry of Agriculture.®?* The Director General is entitled to exercise
the powers and duties of the Agency as discussed above.®?? It is also the General Director who
represents the Agency in all its dealings with third parties. %23

Apart from this, the Agency has different major Directorates, namely:

e Agricultural Economic Zone Directorate

e Agricultural Investment Land Administration Directorate
e Legal Services Directorate

e Environmental Protection Directorate and

e Investor Follow-up and Support Directorate.%

The Agricultural Investment Land Administration Directorate is responsible for taking over the
suitable agricultural investment lands from the regions and secure and administer the land.%® In

addition to dissemination on agricultural investment in the country, the Directorate is duty bound
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to deposit information on such lands in the federal land bank.9?® The Directorate is the organ

responsible for evaluating investor information and business plan and transferring land. %’

The Investor Follow-Up and Support Directorate is charged with the duty to ensure the
implementation of continental and international principles in the agricultural sector so as to
ensure the country remains competitive in global agricultural products market.%?® The Diaspora
Coordination Case Team of the Directorate is responsible for promotion of the sector and
encouraging and supporting investors of Ethiopian origin to invest in the sector. The Directorate
is the organ responsible for identification of problems faced by investors and resolves the same.
This includes the facilitation of provision of loans and incentives and infrastructure to investors
engaged in the sector.%?® The Directorate is responsible to follow-up and monitor whether or not
the investors are undertaking their obligation to develop the land according to the agreement and

taking corrective actions when necessary. %%

The Agricultural Economic Zone Directorate is tasked with the duty to prepare guidelines,
regulations, manuals and proclamations regarding agricultural economy zones.®*! It is duty
bound to facilitate the development of agricultural economy zones and the necessary

infrastructure.%3?

The Environmental Protection Directorate undertakes environmental audit in areas designated as
agricultural land to ensure the conservation of natural resources and social and cultural values.®3
It also provides education and advice to those engaged in agricultural investment to ensure they
have prior knowledge of the potential impact of their activities.®®* Apart for ensuring that
investors in the sector formulate their Environmental Impact Assessment (EIA) study reports
assessing their adequacy; it is expected to ensure that business plans on agricultural investments

are centered on environmental protection.®®® The Directorate suggests changes to the study
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reports and approves when the necessary requirements are fulfilled.®*® In addition to ensuring
compliance with code of practice, the Directorate oversees whether or not investors are operating
based on the Environmental Protection Management Plan they formulated.%’

The Legal Affairs Directorate is duty bound to ensure that agricultural investment agreements
signed by the Agency fulfill national as well as international requirements. It is responsible for
the preparation of contracts and agreements on agricultural investment and attends the signing
ceremony. The Directorate ensures whether or not the parties to the agreements are undertaking
their obligations and takes corrective actions if need be. It consolidates criminal and civil cases
revolving around agricultural investments to ensure that mistakes are not repeated.®*® It provides
recommendations on the resolution of complaints and grievances presented by investors.> It is
also tasked with the preparation of negotiating document based on national laws and
international agreements to which Ethiopia is party to.%4°

In accordance with its decision to closely support and follow up the undertakings investors in the
regions where agricultural investments are widespread, the Agency has been recruiting
undertaking activities to establish branches in three regions, namely Benishangul-Gumuz,
Gambela and Southern Nations, Peoples and Nationalities (SNNPRS).%4

6.3. The Roles and Responsibilities of Federal and Regional Authorities in relation to

Agricultural Investment

The Council of Ministers of the FDRE adopted the Agricultural Investment Land Administration
Procedure Guidelines to curb the lack of interface between concerned federal and regional
organs and to create conducive environment for the investors. The Guideline aimed at
implementing the mandate of the Federal Ministry of Agriculture in terms of identification,
taking possession and administration by clarifying the roles and responsibilities of federal as well
as regional bodies and ensuring accountability. The second part of the Guideline deals with

identification of land for agricultural investment and establishment of database on lands
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identified for this purpose. Article 5(1) of the Guideline provides that the Ethiopian Agricultural
Investment Land Administration Agency shall identify land suitable for agricultural investment
in collaboration with regional states. The Agency is also given the responsibility to compile
agro-ecology, soil, topography and socio-economic information on the lands. The Agency is also
called upon to undertake verification studies to ensure that the land identified is free from
possession of farmers or pastoralists and is not designated for particular uses by the regional state
where the land is located. The Agency is responsible for the demarcation of the land and

preparation of site maps for the land as per Article 5(3) of the Guideline.

Article 7 of the Guideline stipulates that the Agency is responsible for the preparing database
concerning the lands transferred for investors and the land developed in a manner accessible for
investors and other stakeholders. In addition, the Agency is further charged with the task of

installing the data base accordingly.

The third part of the Guideline deals with issues of handing over of lands designated as suitable
agricultural investment by the regions to the Ethiopian Agricultural investment Land
Administration Agency. The Ministry of Agriculture is duty bound to prepare appropriate forms
for facilitating the handing over and disseminating the same to regions as per Article 8 of the
Guideline. The regional states are therefore expected to hand over the lands to the Agency as per
the Guideline. The Ministry of Agriculture is expected to identify lands suitable for export-
oriented agricultural investment and promote these to potential investors. The Ethiopian
Agricultural Investment Land Administration Agency evaluates the background of the investor,
the source of capital, investment permit, business plan and related documents as per Article
9(1)(4) of the Guideline. The Agency concludes the agreement with the investor if the
documentation is believed to be genuine and gives green light for the transfer of the land to the
investor. The Agency demarcates and hands over the land in collaboration with the region and

follows up whether or not the land is being developed as per the business plan as per Article

9(1)(6).

On the other hand, administrations of the regional states are duty bound to hand over identified
lands measuring more than 5000 hectares to the Agency pursuant to Article 9(2) of the
Guideline. The regional administrations are expected to appointing an organ responsible for the

administration of agricultural investment lands measuring less than 5000 hectares. The regional
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administration must first present contiguous lands said to be suitable for agricultural investment
to the cabinet of the region. The handing over is conducted by way of an agreement signed by
the President of the regional states as per Article 9(2)(3). The regional administration is also
expected to dissemination on the importance of agricultural investment for the communities
living within and around lands identified for this purpose in accordance with Article 9(2)(5) of
the Guideline. This provision attests the possibility that lands inhabited by communities may still
be identified for the purpose of agricultural investment as opposed to the claim that the land has
to be free from possession as will be discussed below. The regional authority is required to
transfer the land to the investors within a month in collaboration with the Ministry of
Agriculture. According to the Guidelines, the regional authority is also responsible for collection
of the land rental and commits the same in its entirety for the purpose of the development of the
region. Moreover, the regional administration is called upon to ensure that conflicts do not erupt

in agricultural investment lands and seek solution to disputes that may arise.
6.4. The Verification of Land for Large Scale Agricultural Investment

The specific rules and procedures for the identification of land for large scale agricultural
purposes is determined mainly by the Council of Ministers Regulation on the Agricultural
Investment Land Administration which vested the power of administering land for such purposes
based on the controversial delegation to the Ministry of Agriculture.®*?> Accordingly, the
Ethiopian Agricultural Investment Land Administration Agency which is accountable for the
Ministry is responsible for the task of identification of land to this effect.®*® By virtue of this
regulation, the Ministry is given the power to identify suitable agriculture investment lands of
5000 hectares and above.®** Nevertheless, the power vested upon the Ministry does not end there
and then. This is due to the fact that the Agency is also in a position also to hand over to
investors lands less than 5000 hectares with the regions and collect agro ecology, soil,

topography, and geography and socio economy data where there is shown to be to needed and
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important. Furthermore, the Ministry is duty bound to ensure that the identified land is not
occupancy of the farmer/pastoralist and not needed for special purposes by the regional

government.%4°

Many governmental bodies and experts from a variety of fields are involved in the process of
identification of land suitable for large scale agricultural investment purposes. Accordingly,
agronomists, GIS experts, land use experts, agro-economists, environmental and bio-diversity

and soil experts are involved.%®

It is contended that the land allocated for large scale agricultural investment is either land under
government holding or land which is “idle”, “unused”, “empty” or “unproductive”.%’ As stated
in the introductory chapter of this thesis, the government claims that only 20 percent of the total
land in the country is “cultivated area” thereby contending that there is plenty of unused land.
Consequently, millions of hectares of land have been deposited in the federal “land bank™ to be
allocated for agricultural investments. The claim the land designated for large scale agricultural
investments 1s “empty” finds legal basis in Regulation for the establishment of the Agency.

Article 6(1) of the Regulation stipulates that the Agency shall have the powers and duties to:

“in cooperation with regional states, identify and survey agricultural investment lands;
make sure such land is free from farmers and pastoralists possession and not required by
the regional state for any other specific purpose; develop land bank system and collect

data on agro-ecology, soil topography, geography and socio-economy”.

The phrase “free from farmers and pastoralists possession” appears to suggest that the land
intended for allocation for large scale agricultural investment must not be already occupied by
farmers. This is further reinforce by the principle enshrined in the Council of Ministers
Regulation that the land to be identified for large scale agricultural purposes must not be under
the occupancy of the farmers or pastoralists. However, the use of the term “possession” here
may be construed as to mean “effective occupation” in what appears to be echo of the concept of

terra nullius if the land is not in effective occupation. Furthermore, the formulation of the
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Ethiopian Agricultural Investment Land Administration Agency, May 20, 2014
%7 Imeru Tamrat (n 53)
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provision demonstrates that the law does not entrench the concept of traditional occupation
enshrined under the United Declaration on the Rights of Indigenous Peoples (UNDRIP). The
non-recognition of the concept of “traditional occupation” would be of far reaching
consequences to the indigenous peoples who inhabit the area without being in effective
occupation thereof.

Interviews conducted with experts in the Ethiopian Agricultural Investment Land Administration
Agency also claimed that the allocation of land to investors is guided by the following four
principles.®*® The land is allocated for large scale agricultural purposes by the Agency, on

condition that

e |tis free from farmers and pastoralists possession
e It is not protected forest area or land designated for forestry and biodiversity
e It is not wildlife area and

e Not currently or previously earmarked for investment projects.

Nevertheless, some argue that the designation of the land as “unused” is erroneous. It is
contended that the term “cultivated area” is a narrow designation since it does not include land
from which peasants and agro-pastoralists obtain resources vital for their survival.®*® Similarly,
Nalepa argues that the series of map overlays the lands characterized as “marginal” by the
government are not unused and/or degraded.®*® On the contrary, the lands, which are said to be
“marginal”, are potentially productive lands which play vital roles in terms of supporting
nomadic and semi-nomadic livelihoods as well as the maintenance of the biodiversity in the
country.®! In light of this, the characterization of the land as marginal by the government
triggers the question in some circles whether or not there is a link between “marginal” lands and

“marginal” population.®®2

The contention of the Agency that the land for agricultural investment has to be “free from

farmers and pastoralists possession” is further contradicted by the very Guidelines adopted by

%8 Interview with Ato Birhanu Tesfaye, Large-Scale Land Identification Expert, Ethiopian Agricultural Investment
Land Administration Agency, May 22, 2014
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the Agency. For instance, as per Article 10(1(5) and Article 10(2) (6) of the Agricultural
Investment Land Administration Procedure Guidelines one of the requirements that investor
must fulfill to obtain land is financial capacity to pay commensurate compensation for those

communities who have to be relocated as a result of the investment.

The Ethiopian Agricultural Land Administration Agency employs air photograph, satellite
imagery, field GIS, soil sample, agro-ecology, land use and socio-economic profile to identify
the land for intended purpose. Some contend that the characterization of land as ‘unused” is at
times attributed to the lack of knowledge on the part of the central government about the actual
land use.®*® This is in turn imputed to the fact that land identification task is mainly carried out
based on satellite imagery without actual presence on the ground. On the contrary, the Agency
refutes such claims as unfounded as the mapping is complemented by field assessment which

takes place following the mapping task also carried out.%%*

Apart from the task of identifying and taking delivery of lands deemed to be suitable for large
scale agricultural investments, the Ethiopian Agricultural Investment Land Administration
Agency is also given coordination and dissemination responsibilities.®*® These include the
identification of lands suitable for agricultural development and preparing documentation. It
also includes the dissemination of documentation to investors with the cooperation of the
regions, Federal Investment Agency, Ministry of Foreign Affairs and other concerned bodies.
Moreover, the Agency is empowered to collect data on the lands transferred to investors and
those in operation and to coordinate the federal land bank for easier supply to investor, the

leadership and other beneficiaries.

Contrary to the contention on the part of the Agency that the land allocated for agricultural
investments are free from use, there have been occasions where lands and sites of cultural and
religious importance to the local community have been handed over to investors. Many instances
of communities taking over the land allocated for agricultural investors confirm this. Many

investors complain incidents of trespass by surrounding smallholders in the lands allocated to

93 jbid

94 Interview with Ato Birhanu Tesfaye, Large-Scale Land Identification Coordinator & Large Scale Land
Identification Expert, Ethiopian Agricultural Investment Land Administration Agency, May 22, 2014
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them. Reta Hailemariam Farm Organization and Sagela Farm Development organizations are
among the companies which encountered such eventualities.®*® Reta Hailemariam Farm
Organization is one of the underperforming farmlands which left the land allocated to it idle for a
long time. The surrounding smallholders started cultivating the land. The ensuing dispute was
resolved upon the agreement between the smallholders and the local administrations held on
November 7, 2013.%” On the other hand, Sagela Farm Development took 1500 hectares of land
in 2009 to engage in large scale agricultural investment in Bena Tsemay woreda of Segen Zone
in SNNPRS. However, the Masyoa people in Segen zone took over half of the land allocated to
the company. The South Omo zonal administration conducted a meeting with Segen Zonal
administration on the matter on February 5, 2014.%® The meeting resulted in the allocation of
other lands to the farmers and for them to leave the land allocated for the company. %%

Apart from allocation of land that is used for cultivation by farmers, the Ministry and the
regional states have also transferred land that is of cultural and religious importance to local
communities. Likewise, Jabela, Bazena and Mekacha localities in SNNPRS which are sites of
religious and cultural practices of the local communities were handed over to Omo Valley Agro
Industry Company.®% The dispute that arose between the company and the local community who
took possession of these lands forced the authorities to allocate other replacement lands for the
investor. Such irregularities demonstrate the absence of rigorous studies concerning existing uses

of the lands before they are allocated to investors.

According to Article 3(1) of the Agricultural Investment Land Rent Enforcement Guideline’
adopted in September 2009 by the Ministry of Agriculture and Rural Development the
landscape, socio-economic, soil type, environmental Impact of agricultural investment lands
shall be prepared by federal and regional organs in tandem. Land identified for agricultural
investment purposes in such a manner and confirmed to be free from any possession are
classified into different blocks amenable for transfer to interested investors upon confirmation

that they have the necessary infrastructure and site maps are prepared as per Article 3(2) of the

96 Ministry of Agriculture, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS
(March 2014) 16
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same Guideline. Article 5(1) of the Guideline stipulates that agricultural investment land shall be
presented for lease upon the preparation of site plans and approval of this by higher echelon of
the Ministry of Agriculture.

The utilization of agricultural investment land is riddled with several problems including
identification and transfer of land, the lack of national database of lands identified, failure to

promote the lands in question, use of technology and administrative bottlenecks. !

6.5. The Establishment of Agricultural Economic Zone (AEZ)

The Ethiopian Agricultural Investment Land Administration Agency (EAILAA) is vested with
the responsibility of studying, organizing and administering agricultural economy zones.%? The
term “agricultural economy zone” is defined in the same Regulations as “a land furnished with
infrastructures necessary to create conducive atmosphere for investors”.%®® It is comprised of
lands designated for agricultural purposes and equipped with infrastructure including electricity

and roads.%*

One of the reasons for the establishment of agricultural economy zones was the need to facilitate
the actual development of the land that is allocated for agricultural investment. It has been said
that many investors failed to discharge their contractual obligations to develop the land with the
appropriate time limit. Consequently, there is less actual development despite the allocation of
sizeable land. The cause for this non-performance is the inability of the land to develop the land
due to soaring land clearance costs and infrastructure. The cost of land clearance increased
dramatically much higher than the cost anticipated by the investor at the time of the making of
the contract. It is contended that one of the big problems with these investments is expensive

initial cost.%% The investors suffer from lack of corridors for the transportation of produce.

%1 FDRE, Council of Ministers, Agricultural investment Lad Administration Procedure Guidelines

92FDRE, Regulation 283/2013 ( n 7), Article 5(4); Ministry of Agriculture, the Organization of Ethiopian
Agricultural Investment Land Administration Agency (April 2013) 9

93 FDRE, Regulation 283/2013 (n 7), Article 2(6)

94 Nalepa (n 30)

95 Interview with Mr. Sahele Ebdo, EAILAA, Case Team Coordinator, Agricultural Economy Zone Directorate,
December 8, 2015

185



The lack of infrastructure including roads, electricity, water, telecommunications and irrigation
has made the implementation of the projects difficult.®®® It has been said that large scale
agricultural investments in Ethiopia are concentrated more in the low land periphery regions than
the core highlands. These low land regions which host many of the investments including
Benishangul, Gambela, Southern, Nations, Nationalities and Peoples (SNNPRS) are noted for
lack of infrastructure as the bulk of the existing infrastructure in the country is located in the core
highlands.®®” The lack of electricity has detrimental impact upon those irrigated farmland
investments which require electric power. Those investments which were assisted with
generators were not able to proceed as expected.®® Other related limitations include the lack of
gas stations, garages, etc. nearby the vicinity of the location of large scale agricultural
investments.®® The inaccessibility and poor quality of telecommunication services also
hampered the investments.®® As a result, the Ethiopian Agricultural Investment Land
Administration Agency points its finger on those bodies responsible for the development of these
infrastructures.’”* Moreover, even if investors manage to bring agricultural workers from
neighboring regions due to absence of workforce in the areas of investment, these workers leave
their job for lack of infrastructure and health services and clinics.®’? The failure to undertake
infrastructure development in some areas has retarded the development of the lands transferred
to the investors. The Ethiopian Agricultural Investment Land Administration Agency points to
the case of the failure to build the Omo Bridge and its ensuing impact on the investments as an
example.®”® In some situations, monitoring of the practice of agricultural investment has also

been prevented due to the inaccessibility of the farmland as a result of the lack of roads as is the

%6 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 7

%7 ibid, (translation mine), See Ministry of Agriculture, Evaluation of Land Utilization by Large Scale Agricultural
Investors in SNNPRS (March 2014) 1

%8 Presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)

%9 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 7

970 Presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)
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973 Presentation by the Director of EAILAA, Mr. Abera Mulat (n 14) ( Although eight companies have taken
possession of 44,519 hectares of land beyond Omo Bridge, only two of the companies started production, namely
Whitefield and Lucy farmland. The rest of the companies could not proceed farther than land clearance and canals.
The companies were charged 4000 up to 10,000 birr to transport one tractor to the site. In addition, they have to pay
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case in some of the woredas in South Omo zone of SNNPRS.%’* If the Ministry of Agriculture
and the regional authorities are unable to undertake monitoring and evaluation, one can see the
situation is likely to be much more complicated to the investor.®”® These circumstances have
prevented investors to transport machineries and workers particularly during rainy season and
peak seasons when a lot of agricultural work needs to be carried out.®”® The lack of electricity
prevented many of the investors developing the land using the water from Omo River as they are

unable to run their water pumps.®”’

Therefore, the government has embarked upon the establishment of agricultural economy zones
on its own and furnishes the same to investors to make it easier for the investor to proceed with
the investment right away.®’8 It is argued that the establishment of such zones will enhance the
participation as well as the performance of investors.®”® Interviews conducted with experts at the
Ethiopian Agricultural Investment Land Administration agency revealed that three options are
under active consideration as to how the establishment of the zones is going to be undertaken. %°
First, the government plans to undertake the infrastructure work at its own cost. Second, the
government is toying with the idea of establishing the zones with the investors in joint ventures.
Third, there is also a plan to sublease the establishment of the zones to developers who are

specifically engaged in this trade.

974 Ministry of Agriculture, Benishangul Gumuz Agricultural Investment Land Utilization Evaluation Report
(January 2013) 3

95 The investors also suffer from lack of access to markets due to absence of infrastructure including roads,
electricity and telecommunication. The problem is more sever in certain particular areas such as Almhal in Guba
Woreda of Benishangul-Gumuz Regional State. Sixty per cent of the oil seed which was produced in 2013 in the
regional state comes from this area. However, bringing the produce to the market proved to be a daunting task as a
result of the absence of infrastructure. See Ministry of Agriculture, Benishangul Gumuz Agricultural Investment
Land Utilization Evaluation Report (January 2013) 3)
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The Ethiopian Agricultural Investment Land Administration Agency made efforts to draw
lessons and inspiration from the experience of enterprises engaged in agricultural development in
its plan to establish the AEZ. To this effect, the Agency has been compiling the experience
gained from Ethiopian Sugar Corporation and also the ongoing development of industrial

zones. %!

With these objectives in view, the Ethiopian Agricultural Investment Land Administration
Agency has identified land suitable for the purpose of Agricultural Economic Zone in two
regions thus far. Accordingly, the Agency verified 70,000 hectares of land in Benishangul
Gumuz. The verification of the land slated for the purpose has been fully completed.®®? The
Agency has also completed 100,000 hectares of land in Gambella region. Nevertheless, about
36,000 hectares of the land which was slated for this purpose in Gambella region has been
allocated by the regional government to investors. This move on the part of the regional
government has triggered investigation as to why the regional government of Gambela assigned
the land for investors when it was already earmarked for the purpose of Agricultural Economic
Zone to investors. The investigation has led to the restitution of the land to the original purpose

of Agricultural Economic Zone.%

It appears that the attention accorded to the development of Agricultural Economy Zones is high
on the agenda. This is reflected in the feedback to the inquiry of the Agricultural Transformation
Agency (ATA) of Ethiopia as regards what are the transformational agendas of the EAILAA are.
Accordingly, the three transformational agendas identified by the Agency included®®*:-

e The development of infrastructure and capacity building for the EAILAA

e The development of Agricultural Economy Zones

e The Implementation of Out-grower schemes

91 Ethiopian Agricultural Investment Land Administration Agency, Annual Performance Report 2014/15, p. 12
92 Ethiopian Agricultural Investment Land Administration Agency, Annual Performance Report 2014/15, p. 11
93 Ethiopian Agricultural Investment Land Administration Agency, Annual Performance Report 2014/15, p. 11
94 Interview with Mr. Sahele Ebdo, EAILAA, Case Team Coordinator, Agricultural Economy Zone Directorate,
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6.6. The Procedures upon Land Transfer

Until recently, there were no standardized practices, procedures and guidelines for the transfer of
land to investors in Ethiopia. The Ministry of Agriculture drafted standard guidelines for land
transfers, rent assessment and land use practices, though this has not been employed by the
Regional states and is not commonly practiced.®®® Thus, the practice of allocation of land to
investors did not follow established rules and standards.®®® Thus, there was no clear mechanism
for the identification and preparation, provision and transfer of land to investors.%’ It is alleged
that extralegal consideration are taken into account in making decisions concerning land
allocations such as the influence and the financial leverage of the investor.%® This has led to the
adoption of the Directive on the Transfer of Large Scale Lands for Agricultural Investment to
Investors land and EAILAA has started implementing the same.%®® The Directive is issued with a
view to ensure the transparency, fairness of the process of land transfers to investors.®® It is
contended that the Directive will also serve the purpose of identifying developmental investors
from those who are engaged in land speculation and rent-seeking and ensure efficiency of the

process of land transfer.%!

Once the investor concludes the contract, the Regional Investment Organ or with the Ethiopian
Agricultural Investment Land Administration Agency, relevant bureaus and concerned woredas
are informed to provide support for follow-up and supervision and to facilitate the actual transfer
of the land to the investor. Authorities at the lowest administrative level where the land is located
are requested to ensure the implementation of the contract and project activities.%®?
Consequently, it is the local authorities who undergo the delicate and difficult task of dealing
with grievances or claims of affected local communities and individuals in regard to the land

transferred.®%®
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Article 7(1) of the 2009 Agricultural Investment Land Rent Enforcement Guidelines stipulates
that the Ministry of Agriculture furnishes the investor with certificate of holding upon the
conclusion of the agreement. Article 7(2) of the Guidelines requires the certificate to include
various particulars including the name of the investor, address, the size of the land transferred,
the date of issuance of the certificate and the seal of the Ministry as well as the signature if
higher representative of the Ministry. The investor is required to take delivery or possession of
the land within ten days following the execution of the agreement as per Article 9(4) of the
agreement. On the other hand, the provision stipulates that the agreement shall be cancelled if the
investor fails to take possession of the land within one month following the making of the

agreement.
6.6.1. The Negotiation and Conclusion of Agricultural Investment Agreements

The process of acquiring land for agricultural investors may be initiated in a variety of ways. The
process may be initiated by an investor seeking to acquire land approaching the Agricultural
Investment Agency or Regional states. One of the reasons behind the establishment of the
Agricultural Investment Agency is to constitute, organize and administer agricultural economy
zone.®® The constitution of the Agricultural Economic Zone demonstrates that the process of
land acquisition may also be initiated by the government by way of offering incentives and

attracting investors.
6.6.2. The Practice of Forced Eviction and Displacement

As discussed earlier, the Ethiopian government alleges that much of the land allocated and
designated for agricultural investors is marginal. The description of the land as “marginal”,
“barren” and “unusable” tends to suggest that it is uninhabited. This implies that the allocation of
land to large scale agricultural investors will not involve displacement, forced removal of pre-
existing inhabitants.%®® Ostensibly, since “unused” land is allocated for large scale agricultural
investments, the issue of expropriation of private or communal landholdings and compensation
thereof is deemed to be minimal.®®® As mentioned earlier, the land that is designated for large

agricultural investment purpose has to “free from farmers and pastoralists possession” and field

994 FDRE, Regulation 283/2013 (n 6), Article 5(4)
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assessment has to be carried to ensure if this is indeed the case on top of desktop mapping.
Therefore, the Federal Ministry of Agriculture has long disputed claims that the allocation of
land to large scale agricultural investors has led to displacement of farmers as well as
pastoralists. Interviews conducted with experts at the Ethiopian Agricultural Land
Administration Agency revealed that the issue of compensation and substitution does not arise in
the case of the practice of the Agency since land inhabited by such communities is not in the first
place targeted. Nevertheless, the public outcry and media reports claim that the practice has
caused mass displacement and dislocation could be as a result of the practice on the part of
regional governments to allocate land for agricultural investment purposes which at times

involves removal of farmers or pastoralists and hence compensation and substitution. %%’

The position that there are no people who have been displaced as a result of land allocation for
these investments as practiced by the Ministry of Agriculture flies in the face of the truth. In spite
of the allegation of allocation of “unused” land for agricultural purpose, there are many reports
of dispossession and displacement of individuals and communities from the land they have been
using.®*® The presence of farmers and pastoralists can easily be established based on the studies
and reports of the Ethiopian Agricultural Investment Land Administration Agency. For instance,
the monitoring and evaluation report of the Agency of agricultural investment in Benishangul-
Gumuz in 2013 cites the presence of farmers on the holding of the farmers as one of the
predicaments investors are facing. The same report makes it clear that farmers are located on the
lands allocated to investors for instance in such districts such as Dangur, Mandura and Pawe
woredas. The report goes on to state that efforts are being made to address this challenge by
identifying the causes in consultation with administrations at regional, zonal and woreda
levels.®®® It highlights the issue as one which requires utmost attention.'° Moreover, the
presence of inhabitants in the localities handed over to companies can also be established by the
accusation of the Agency against administrators of kebeles. In its evaluation of its performance

in 2014, the Agency accused the administrators of the kebeles of failure to confirm that the lands

97 Interview with Ato Birhanu Tesfaye, Large-Scale Land Identification Coordinator & Large Scale Land
Identification Expert, Ethiopian Agricultural Investment Land Administration Agency, May 22, 2014

998 |meru Tamrat (n 53)

999 Ministry of Agriculture, Benishangul Gumuz Agricultural Investment Land Utilization Evaluation Report
(January 2013) 7

1000 |b|d

191



are not inhabited by communities.®! Likewise, the Agency complained that lands which are
being transferred to investors prior to the demarcation and delimitation of the boundaries are

causing friction with the local communities. %2

As a result, it is difficult to say that sufficient efforts are made to identify legitimate tenure rights
on the land before allocation of the land. Likewise, the requirements of consultation and free,
prior and informed consent (FPIC) would also be affected due to the allegation that the there are
no populations affected by the allocation of the land to the investor. The launching of the Saudi
Star large scale investment project in Abobo woreda of the Gambela region led to full-scale
resettlement program aimed at moving populations to other designated areas.'°® The villagers
who were interviewed by researchers revealed that they had no prior knowledge of the project
and were not consulted.'®* Nevertheless, the regional authorities justified the measure as
resettlement program meant to facilitate the provision of social services such health, education
and clean water.1°® The villagers maintained that the land was transferred to investors without
their knowledge and consent.’®® Moreover, the communities did not obtain any
compensation.’®” The inhabitants were resettled further informed the researchers that the land
they were resettled in lieu of their original settlement is unsuitable for habitation and

cultivation.1008

This finding has also been reinforced by the recent study by the Ethiopian Human Rights
Commission which confirmed that there was no sufficient consultation undertaken before
resettlement.’®®® The study conducted by the Commission revealed that the resettlement carried
out in Benishangul-Gumuz Regional State was not based on the consent of the affected

population.®'® These practices amount to violations of the right against forced eviction and the
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right to natural resources, the right to property and the special relationship existing between
indigenous people with their land discussed in the second Chapter of this thesis.

6.6.3. Requirements of Community Consultation, Participation and FPIC

Article 43 of the FDRE Constitution provides the right of peoples to improved living standards
and to sustainable development, to participate in national development and, in particular, to be
consulted with respect to policies and projects affecting their community, and the enhancement
of their capacities for development and to meet their basic needs, is boldly recognized.

Community consultation, participation, free, prior and informed consent (FPIC) are important for
the success of large scale agricultural investments. As a result, it becomes relevant to look at the
implementation FPIC, the purpose of consultation, the inclusiveness of the participation, the
provision of legal assistance and capacity development to make participation and consultation

more effective.

FPIC is considered as the fundamental basis of negotiations involving the large scale acquisition
of land. As has been discussed in the previous Chapters, FPIC requires that acquisition of land
has to be free of coercion, prior to any authorization or commencement of activities and the

provision of sufficient information on proposed projects. !

Given the fact that the land that is usually designated for agricultural investment is a subject of
statutory and customary land tenure land rights, community consultation, participation, free,
prior and informed consent (FPIC) are important for the success of such investments. FPIC is
considered as the fundamental basis of negotiations involving the large scale acquisition of land
for agricultural investments. The fundamental importance of FPIC has been discussed in the
second chapter of the thesis in connection with the recognition of the concept in the United
Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), other international human
rights instruments and the jurisprudence of the African Commission on Human and Peoples

Rights. The need for a participatory process has also been highlighted in the Voluntary

1011 Kerstin Nolte and Lieske Voget-Kleschin, Evaluating Consultation in Large Scale Land Acquisitions: Spotlight
on Three Cases in Mali, p. 4 available at
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Guidelines on the Responsible Governance of Tenure of Land (VGGT) and the Principles of
Responsible Agricultural Investments (PRAI). The need for FPIC is one of the principles
highlighted by the Special Rapporteur on the Right to Food as discussed in the second chapter.

The Environmental Impact Assessment Proclamation provides that the Ministry Environment
and Forests or the relevant regional environmental agency is required to make any environmental
impact study report accessible to the public and solicit comments on it.1%*2 Thus, in addition to
serving the purpose of protection of the environment, the EIA process is of crucial importance as
a platform for consultation and public participation.

In regard to the objective of consultation and public participation, the Environmental Impact
Assessment states that the purpose is to “solicit comments” on the study. To this effect, the
Authority or the responsible organ is required to ensure the accessibility of the EIA study report
to the public. The requirement of accessibility implies that the environmental impact assessment
study report to be made available for the affected population in the local vernacular. The
Authority or the relevant regional environmental agency is expected to ensure that the comments
made by the public and in particular by the communities likely to be affected by the
implementation of a project are incorporated in to the environmental impact study report as well
as its evaluation.’®*® However, the affected populations are not in a position to shape and turn

down or veto the investment project.

Nevertheless, the process of implementing consultation and FPIC in Ethiopia in relation to large
scale agricultural investments is fraught with problems in reality. There are no established
procedures for undertaking participation and consultation in Ethiopia.'** Moreover,
Environmental Impact Assessments study reports involving agricultural investments in Ethiopia

are not made public.2%'® The procedures that need to be followed upon public participation and

1012 FDRE, Environmental Impact Assessment Proclamation, Proclamation 299/2002, Federal Negarit Gazeta, Year
9, No 11, December 3, 2002, Article 15(1)
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consultation are not clearly laid out.1*® This lacuna demonstrates the need for the proclamation
of clear public participation and consultation standards.

Various case studies document the failure to comply with the requirement of FPIC.
Governmental authorities have been allocating land to agricultural investors without consulting
with landholders regardless of the impact such allocations may entail on the livelihood and of the
communities and the natural environment.'%Y For instance, in its report on the evaluation of the
land utilization of investors in SNNPRS, the Ethiopian Agricultural Investment Land
Administration Agency admitted that no consultations have been conducted by local
administrations with the local communities before the transfer of land to investors.'%® There are
gaps in terms of transferring land to investors with the participation of affected communities by
preparing appropriate maps in particular in case of lands riddled with boundary disputes.®
First, despite general prohibition of forced evictions, there are many reports which show that the
practice is widespread. The process of land acquisition for agricultural investment purposes in
the country is characterized by coercion, intimidation or manipulation. The Federal Rural Land
Administration and Land Use Proclamation and regional land administration laws vest the power
of reallocating and changing communal land holdings to private holdings to the government as
the owner of rural land. Holders of communal land have limited say regarding land use
planning.1°%° There are various credible case studies documenting the transfer of land without the
knowledge and consent of the communities.'%?! There is also a tendency to view illegal land
transfers undertaken under the auspices of regional authorities indifferently and failure to take
timely corrective actions.’%?? There are no measures taken against officials who are engaged in
the practice of transferring lands illegally to investors.!% It is argued that this in turn is

emboldening others to follow suit.10%
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Second, sufficient effort is not exerted to secure the consent of the affected communities in
advance of any authorization or commencement of activities and respect time requirements of
consultation or consensus processes. In some cases, the local communities come to know about

the transfer of the land only upon the arrival of the bulldozers of the investors.192°

Third, efforts are not made to provide adequate information to the affected communities in
relation to at least the nature, size, pace, reversibility and scope of any proposed project or
activity, the reasons or purpose of the project and/or activity, its duration and the locality of areas
that will be affected. Affected communities are not provided with clear and accurate information

on the relevant facts and figures.
6.6.3.1. Purpose of Consultation and Degree of Inclusion

At this point, it is important to inquire as to what the purpose of consultation is in the process of
acquisition of land for large scale agricultural investments in Ethiopia. As stated earlier, the
Environmental Impact Assessment Proclamation states that the objective of the consultation is
“to solicit comments” from the public. It is, however, contended that the purpose of consultation
should not merely be that of provision of information. As things stand now, the process can be
characterized as a one-way track. Consultation will merely be pro forma if it does not confer the
affected local communities the opportunity to be able to shape, turn down or veto the proposed
project if is not to their liking. If the consultation is meant to merely inform the local community
about the proposed agricultural investment, it cannot be characterized as giving the people

opportunity for active involvement.

One of the important considerations that need to be taken into account in regard to consultation is
the identity of the parties taking part in the process. It has been stated that consultation and FPIC
become valid only if they are conducted with ““a representative institution” within the meaning of
the UN Declaration on the Rights of Indigenous Peoples. The absence of full and effective
participation of communities affected by the proposed agricultural investment is likely to
undermine the adequacy of the degree of inclusion of the consultation. The semblance of
consultations in Ethiopia usually takes place with local elites who are not necessarily

representative of the affected communities, particularly women who are usually sidelined from

1025 Messele Fisseha (n 94)
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such discussions. For instance, the woreda officials of the Abobo in Gambela region confirmed
they themselves were not consulted on the matter and were simply told to convey the message to
the local communities about the decision through higher echelon of officials. Moreover, the
officials further submit that they were informed of decision already made which demonstrates
that this is only meant to provide information as opposed to two-track consultation. This shows
that the process of consultation is tainted with elite capture they do not adequately involve local
communities whose access to land and other productive resources may be affected contrary to
the Principles of Responsible Agricultural Investments (PRAI).

Moreover, even if communities have the rights to consultation and FPIC, they do not have the
capacity to exercise them effectively.%2® The absence of legal empowerment and assistance to
the affected communities makes FPIC quite difficult. In the absence of legal empowerment of
affected populations to effectively engage in public consultations, they are likely to remain
passive respondents. Therefore, this implies the need to enhance the capacity of the claim holders
to assert their rights more effectively. The authority of the reprtesentaive instiutions of the
indigenous communities in charge of administering the lands has been further weakened by the

introduction of decentralized local government structures in Ethiopia. %%’

The allocation of land to large scale agricultural investment without appropriate consultation and
FPIC requirements has led to various disagreements in Ethiopia. In many cases, the local
communities have inimical relationship with the investors.1%2® The disaffection on the part of the
public manifests itself in many ways including extreme cases of arson, robbery, general lack of
security and suspicious attitudes towards investors from other areas.’’”® One of the major
grievance one the part of companies engaged in large scale agricultural investments is the
recurrent boundary disputes. The boundary disputes between investors engaged in the cultivation

of coffee and the local community that often take place in Guraferda woreda and Bena Tsemay

1026 Cotula (n 604)

1027 Bekure, Solomon and Mulatu, Abebe , Safeguarding Pastoralist Land Use Rights in Ethiopia (2014 Conference
on Land Policy in Africa) 2014, available at
<http://www.uneca.org/sites/default/files/images/safeguarding_pastoral_land_use_rights_in_ethiopia_-
_abebe_mulatu.pdf> accessed December 24, 2015

1028 Ministry of Agriculture, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS
(March 2014) 11
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woreda of Bench Maji zone in SNNPRS can be cited as an example.'%3 Local populations are
said to have settled in areas already allocated for large scale agricultural investors due to “lack of
awareness”.1! The government attempts to project these incidents as protracted and isolated
caused by “anti-peace” and “anti-development elements” while at the same time claiming that
the local population has failed to accommodate these investments contrary to initial
expectations.1®2 Local communities are accusing of failing to come forward with information to
identify the culprits although they are said to have the knowledge.%3 Investors also mention the
resistance on the part of the local residents as one of the major causes of their non-performance
of their contractual obligations.'* Even if the government attempted to contain the security
problems in some of these areas, it proved to be very difficult to convince the investors to come
back and proceed with their investment and attract new ones.’®® Occasional incursions and
trespass, theft of produce, arson as well as harassment and assault on agricultural workers
engaged in these investment areas demonstrate the disaffection of members of the local
communities in the surrounding areas.’®®® Apart from trespass, some farmers are accused of
cultivating the land already designated for the investors.%3” One of the reasons for such incidents
is the concern on the part of some members of the communities that the land slated for their
descendants is being transferred to investors.’®® One of the factors that contribute to such
problems is the failure on the part of certain investors to build the infrastructure they promised to
when they start their work initially.1%® The local authorities themselves are at times accused of
failing to address such security problems.'%*® The police and courts are criticized for failing to

prosecute and resolve those suspected of disturbance in the vicinity of the investments.!04
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Furthermore, the situation is exacerbated in areas in Gambela, Benishangul and Southern
Nations, Nationalities and Peoples Regional State (SNNPRS) affected by ethnic conflicts. 1042

In 2014, the investigative panel established by the Board of Directors of the World Bank
recounted that 26 indigenous people from Nuer group expressed their discontent over what they
described as “involuntary resettlement.”'®*® They made it clear that the government of the

regional state has disposed them of their ancestral lands without their consent. 1044

According to the Ethiopian Agricultural Investment Land Administration Agency, one of the
reasons for the dismal outcome of large scale agricultural investments is attributable to the
limited awareness on the part of the public about the benefits of these investments.194
Consequently, local communities displayed negative attitudes about these investments in their
localities. The difficulty of securing the blessing and acceptance of the part of local communities
can be considered as one of the major causes of the dismal performance of the investments.104
The variance between federal level and local level authorities and officials is indicative of lack of
interface between them. Authorities at the local level oftentimes are the target of criticisms for
failing to contain local discontent and at times being privy and complicit with individuals who
display negative attitudes towards large scale agricultural investments. In particular, authorities
at the local level are accusing of failing to educate the public about the importance of the
investments.1%47 At times, the local authorities at woreda and kebele levels are accused of
harboring attitudes which are inimical to the investments thereby sabotaging the investments.!048
In a related manner, local authorities are said to have neglected the work of supporting large

scale agricultural investments as if this is the realm of the federal government.%° In other words,

1042 jid, p. 16

1043 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015
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local authorities, particularly, those at kebele level are said to have sided with what the Ethiopian

Agricultural Investment Land Administration Agency calls “anti-development elements.”10%

On top of that, in some instances, members of local communities are said to have been engaged
in “illegal” activities.’®! The repercussions of failure to implement FPIC requirements in the
acquisition of land for large scale acquisitions has led to disaffection on the part of affected
populations. The following incidents are selected to illustrate the reactions of the local
communities in response to the irregularities in terms of the transfer of land without

consultations and FPIC.

This explains the reason why the Ethiopian Agricultural Investment Land Administration
Agency decided to establish Land Administration and Protection Office under its auspices.%>
The Office is charged with the duty to ensure that the land deposited within the federal land bank
is not taken over by “illegal” elements.1%® The Office is also responsible for follow-up, support
and monitoring of the utilization of the land transferred to investors. It is the same Office which
is responsible for the actual hand over of the lands for investors.1%* Apart from this the Office is
required to identify and solve problems encountered by investors and report same when they are

beyond its capacity to do s0.1%%®
6.7. Transaction Transparency

Transaction transparency in large scale agricultural investments is described as of fundamental
and critical importance.'®® Transactions involving large scale agricultural investments are
initiated upon the applications and proposals of individual investors.'®’ Transactions involving
large scale agricultural investments are conducted through negotiations between concerned
government agencies and investors.}%®® Contracts pertaining to large scale agricultural

investments need to be publicly disclosed as they since they affect public interest. Thus, as a
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party to the contracts, the government is duty bound to ensure that the contracts are made
accessible to the public free of charge and translated into local vernaculars.'%® The disclosure of
agreements is also justified by the fact that these are the meager source of detail about the deals
due to the inadequacy of national legislation pertaining to these issues.%® However, the standard
form contracts currently in use in Ethiopia for this purpose do not stipulate the transparent
disclosure of the contract to the general public and to the local community through their local
vernacular. Thus, the failure of the contracts to provide for the requirement of transparency of

payments is one of their drawbacks.

In spite of the fact that the issues involved in these contracts require public scrutiny, the
transactions are not made officially available and they are not subject to public oversight.'%! Not
much is known about the exact terms of large scale agricultural investment deals in the country.
The negotiation of the deals in Ethiopia is not sufficiently transparent. The representatives of
local community have very limited or no say in the negotiation of the contract. The contracts
themselves are not made publicly available and access to contractual documentation is very
limited. The Ethiopian Agricultural Investment Land Administration Agency claims that it is
transparent since some of the contracts are made available online. Although this is commendable
in its own rights, the online disclosure of contracts is not sufficient. To begin with the
information which is made publicly available online is not up-to-date and accurate. Thus, it is not
reliable source of information always as it does not disclose all contracts and all relevant
information. Second, online posting of contractual documentation is inaccessible for local
communities who are far removed from internet services although they are the ones directly

affected by these transactions.

As discussed earlier, one of the founding principles of the Voluntary Guidelines on the
Responsible Governance of Tenure is that of the prevention of tenure disputes, violent conflicts
and opportunities for corruption, the opaque nature of transactions involving the acquisition of
land for large scale agricultural purposes creates a situation where corruption thrives. Access to

information is also affirmed under Article 29 of the FDRE Constitution and Ethiopia’s Freedom

1059 International Land Coalition, Oakland Institute and Global Witness ( n 424)
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of the Mass Media and Access to Information Proclamation.'%?2 The absence of disclosure of
contractual documentation also stokes false information. This lack of transparency has created
the opportunities for some of the political elite in the regional states to acquire land
themselves.1% In addition, authorities at the local level are also said to have collaborated with
those who take land illegally by taking no actions against such individuals.'°®* The inaction to
take measures against those officials who transfer land illegally also fosters corruption by
inducing others to follow suit.}°®® The same problem is also manifested by the failure of local
authorities to prevent companies which take actual control of land which is much more than
stipulated in the agreements.’®® In some localities, professionals hand over illegal site maps

based on flawed business plans in collusion with investors.1%6’

In many of the Regional states the allocation of land for large scale agricultural purposes is
conducted through negotiations.'®® The Amahra National Regional State can be considered an
exception since it has introduced a system whereby land is allocated for the investors through
auction process.’%®® A directive issued by the Regional State to implement land administration

laws outlines in detail the criteria for the assessment and selection of investment proposals.07

The information concerning the assessment and selection of investors in agricultural investment
is rarely made public.'"* In situation where information is made public, it is very sketchy and
does not show the whole picture.°’? Due to reasons of the need to ensure the confidentiality of
the content of investment proposals, information concerning such matters is shrouded in

secrecy.’®”® Although Ethiopia’s candidacy for membership in the global Extractive Industries
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Year 14, No 64, December 4, 2008
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Transparency Initiative (EITI) was approved in March 201474, it may not accommodate land
transparency as its focus is mainly on extraction of resources in the ground and not above ground

as such.

The Ethiopian Agricultural Investment Land Administration Agency (EAILAA) took one major
step in the right direction in connection with transaction transparency. In December 2014, the
Agency adopted what is referred as “Client Charter’. The Client Charter is adopted in line with
Article 12(1) and (2) of the Constitution of the FDRE which enshrine the principles of
transparency and accountability. Moreover, Article 11 of the Part Three of Mass Media and
Access to Information Proclamation (Proclamation 590/2008) is also invoked as the legal basis
for access to information in the Client Charter. The Client Charter aims at ensuring the
satisfaction of investors and other clients thereby ensuring the contribution of the sector to the
overall national economy. The Charter lists the services rendered by the Agency and the internal
and external stakeholders involved in its work. The Charter further explains the different
services rendered by the major Directorates of the Agency, the time limit within which the
service has to be provided and the different requirements that clients are expected to fulfill to

obtain the services.07®
Conclusion

The chapter has attempted the flaws in the processes leading up to the acquisition of land for
agricultural investments in Ethiopia. The process of land acquisition in Ethiopia appears to flaunt
many of the important requirements of responsible agricultural investments. There are limitations
as regards the screening which agricultural investment projects should be subject to EIA. The
review of the environmental impact assessment and decision-making appears to be subject to
broad and vague administrative discretion. The absence of clear criteria to determine whether or
not agricultural investment projects require EIA and the absence of clear criteria to determine the

licensing of environmental consultants to undertake EIA manifests the poor coordination of the

1074 Ethiopia: Extractive Industries Transparency Initiative (EITI) Approves Ethiopia's Candidacy, available at
<http://eiti.org/ethiopia-extractive-industries-transparency-initiative-eiti-approves-ethiopia-candidacy> accessed on
September 1, 2014
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EIA process in Ethiopia.'°”® This demonstrates the drawbacks in the implementation of the EIA
legislation and procedures in Ethiopia in relation to agricultural investment. Thus, it appears that

the affected populations remain to be by and large passive respondents in the EIA process.

The contention that no population is displaced as a result of large scale agricultural investments
flies in the face of justice as the sheer number of studies and reports amply document several
instances of forced eviction. Consequently, many of the requirements that need to be observed in
relation to forcible eviction are not complied with in practice. Nevertheless, the contention that
the land allocated is vacant and inhabited implies the absence of adequate opportunity for
consultation and the implementation of FPIC. Participation and consultation are among these
important requirements for fair contractual arrangements for responsible agricultural
investments. The Chapter has demonstrated that the process of consultation, participation and
FPIC is not sufficient, adequate and inclusive. The process of concluding contractual
arrangements involving agricultural investments is not also sufficiently transparent. The
inclusion of the affected population in decision-making processes falls short of international
standards. In actual fact, the implementation FPIC does not conform to international norms. The
absence of sound consultation and implementation of FPIC undermines the soundness of the
process of acquisition of land for large scale agricultural processes. The incidents involving the
arrest and detention of members of the local community also demonstrate the failure to comply
with the quartet layers of obligations of States Parties to the International Bill of Human Rights
and the United Declaration on the Rights of Indigenous Peoples (UNDRIP).

Apart from the fact that transactions are not undertaken and negotiated in a transparent manner,
the contractual arrangements are not disclosed and made accessible to the public. The fact that
the conclusion of large scale agricultural investment deals is shrouded in secrecy means that this
fundamental and critical component is missing. The failure to comply with this critical element
undermines the credibility of the deals. The fact that the process of land acquisition for

agricultural investment does not follow international law and recommendations also makes it

1076 Tesfaye Abate, ‘Environmental Impact Assessment and Monitoring under Ethiopian Law’ (2012) 1(1)
Haramaya Law Review <http://www.haramaya.edu.et/wpcontent/downloads/law_journal/HU_law_journal_1.1.pdf>
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question the extent to which such investment is likely to benefit local community as well as the
national public.
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Chapter Seven

Contractual Equilibrium of Agricultural Investment Agreements
and Performance of Obligations

Introduction

As indicated earlier, the establishment regulation of the Ethiopian Agricultural Investment Land
Administration Agency provides the power to conclude the contracts involving the transfer of
land to agricultural investors. As discussed in the introductory chapter of this thesis, the principal
objectives that the Ethiopian government aims to attain by pursuing this avenue include fiscal
and non-fiscal (non-monetary). These include production of export crops and increasing the
foreign earnings of the country, expansion of the production of crops needed for agro-industry,
benefiting local communities by way of the construction of infrastructure and social assets
including health posts, schools and access to potable water, provision of the opportunity for
technology transfer and promotion of energy security.'%’” If these are the objects that agricultural
investment is expected to accomplish, then utmost effort must be made to ensure the contracts

embody these ideals.

Large scale agricultural investments have been promoted in the hope that they bring about
enforceable and tangible benefits to the local community and the host country as a whole. It is
obvious that this cannot be achieved without painstaking design of the investment contracts.
Investment contracts need to be designed in such a manner so as to ensure the attainment of the
environmental, social and economic objectives of the country. Effort must be exerted to ensure
that the investment contracts adequately reflect the interest of the country as a whole and that of

particular local communities where the investment actually takes place.

In the absence of detailed legal architecture for governing large scale agricultural investments in
Ethiopia, the formulation of comprehensive contractual agreements becomes pivotal. The
formulation of overly simplified and vague is a recipe for disputes and disagreements. Contracts

are instrumental for defining the terms of large scale agricultural investments including the
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manner how risks, costs and benefits are determined.'°’® The terms of large scale agricultural
investments bear significant effects on environmental, social, cultural and food security and

nutrition of local communities.
7.1. Standard Form and Other Contracts

The agreements employed in the case of large scale agricultural investments can be broadly
classified into two. The first category of agreements is the contracts used by regional
governments. As opposed to the contracts employed at the federal level, these agreements
display variations from one another depending upon the particular circumstances of the investor.
Even though, the approach by the regional governments affords more freedom of contract, there
are occasions whereby investors manage to insert provisions and stipulations which harm the
interests of the regional state as evidenced by the case of FRI-EL Green power SPA case

discussed below in relation to dispute settlement.

The second category of agreements is the template contracts used by the Ministry of Agriculture
comprised of nine pages with large scale agricultural investors.'®”® The contracts are entitled
“Land Rent Contractual Agreements”. By and large, the agreements are standard form contracts
or contracts of adhesion which do not allow much room for negotiation for the companies. In
other words, the terms appear to be more of take it or leave it. Owing to the fact that land in
Ethiopia is under state ownership, it is the federal government which concludes the investment
contracts with the investors where the land allocated exceeds 5000 hectares through the medium
Ethiopian Agricultural Investment Land Administration Agency. Nevertheless, the inclusion of a
range of actors impacted by agricultural investment in the pre-contractual phase is a predictor of
the success of the investment contracts. Such comprehensive approach is needed for the

successful accomplishment of the investment contracts.
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The use of standard contracts at the federal level may have its own advantages and
disadvantages. The fact that the Ethiopian Agricultural Investment Land Administration Agency
can determine the terms of the contract, may give much more leverage and bargaining power.
However, the use of contracts of adhesion may not always be amenable to accommodate specific
realities of a given situation. By their very nature, contracts involving agricultural investments
vary depending upon the identity of the investor, regional government where the investment is
intended to take place, the local community and tribal leaders, local communities inhabiting the
vicinity of the farmland, and individuals. It is very likely that all these actors have different
issues and approaches towards the proposed agricultural investment. Thus, it is arguable whether
or not the use of standard form contracts to agricultural investments is likely to accommodate the

range of peculiarities the investments engender.

The contracts underlying large scale agricultural investment deals in Ethiopia appear to be
simple and investor-orientated treaties which do not impose cumbersome obligations on the
investors. The contractual agreements are overly brief and imprecise. Thus, the contracts suffer
from the criticism that they are skeletal agreements for agricultural investments.'% This sharply
contrasts with the requirement that the terms of a contract need to be clearly defined. The
contracts are not sufficiently sophisticate. The contracts also reflect poor and rudimentary
draftsmanship. It may be said that the original contracts may be subject to subsequent variations
and clarification. Nevertheless, the allocation of land based upon ill-defined contractual terms
and investor obligations reflects adversely on possible gains from subsequent negotiations. The
use of the same contract template irrespective of the fact the tremendous variations in terms of
the land size allocated. The absence of sufficiently defined and clearly specified contractual
terms in the case of larger areas of land allocated is highly likely to have adverse implication on
economic, social and environmental aspects.'%! Particularly, overly brief contracts nature of the
contracts makes it difficult to ensure that costs and risks are properly managed, distributed and
benefits envisaged accrue.%®? This, however, does not imply that longer contracts necessarily
bear beneficial terms. As a result, there are instances whereby lands have been transferred to

investors before sufficient effort is made to ensure that such lands are free from possession by
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dwellers and before they are properly delimited. 8 Such transfers lead to conflicts with the local
communities thereby delaying the progress of the investment.108

7.2. The Rights and Obligations of the Investors
7.2.1. The Rights of the Investor

Investors acquire long-term leases. According to the new guidelines said to have been formulated
by the Ministry of Agriculture, the size of the land that will be transferred to the investor depends
upon the nature of the crop they wish to cultivate.’®®® Thus, investors aspiring to grow biofuel
plants such as palm oil will be a maximum size of 50, 000 hectares of land.1%® Investors seeking
to grow cereals, oil crops or agro-industry crops including cotton and sugar cane will be awarded
a maximum size of 20,000 hectares of land. On the other hand, investors who seek to cultivate
tea and coffee will be assigned a maximum size of 5,000 hectares of land.%®’ Nevertheless, the
practice on the ground is at variance with the guidelines suggesting that the guidelines are not in
fact meant to be applicable. This can be established by the fact that Saudi Star, a company which
acquired 10,000 hectares of land in Gambela in 2008 has been allocated further 129,000 hectares
of land to grow rice for export to Saudi Arabia.’’® The company is aspiring to obtain a total size
of 500, 000 hectares of land in Gambela, Benishangul and Oromia Regional States with the aim

of producing one million tons of rice and earning one billion dollars in exports yearly. 108

Nevertheless, the Ethiopian Agricultural Investment Land Administration Agency (EAILAA)
appears to have introduced land ceilings. The Agency reduced the size of the land that is
allocated for a given investor to a maximum of 5000 hectares of land. However, this size can be
further extended if the investor has managed to have developed the land allocated. The decision
to introduce land ceilings was prompted by the fact that many investors who took much larger

tracts of land failed to develop much of the land they took delivery of.
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The standard form contracts outline the obligations of the lessor so that the investor can engage
in agricultural investment. Article 6(1) of the contract states that the lessor shall be obliged to
deliver and handover the vacant possession of the leased land free of impediments to the lessee
within thirty days after the investor has effected down payment. On the contrary, Article 7 (3) of
the contract requires the investor to deliver the leased land within thirty days following the
making of the agreement.'%® Thus, there is a discrepancy when it comes to the time frame for the
handing over of the leased land between the two provisions. This is one of the many instances of

poor draftsmanship that the contracts are riddled with.

Article 6(3) of the contract goes on to provide that the lessor assures the lessee that there are no
legal or other impediments whatsoever in the lessees clearing the land leased land and using the
same for the investors activities on the land which is the subject matter of the agreement
including ancillary and incidental thereto. Article 6(6) goes on to provide that the lessor shall
ensure that the investor shall enjoy peaceful and trouble free possession of the premises and it
shall be provided adequate security, free of cost, for carrying out in its entire activities in the said
premises, against any riot, disturbance or any other turbulent time other than force majeure
during the period of the lease. Some commentators point out that Article 6(6) is problematic in
that it ascribes police powers to the lessor, the Ministry of Agriculture. Article 7(1) of the
contract also obliges the lessor to handover the site plan of the leased land title certificates within

thirty days following the conclusion of the agreement.
7.2.1.1. The Scope of the Rights Transferred

The Preambles of the standard form contracts stipulates that the lessor, the Ministry of
Agriculture, shall provide the required land for the lessee. Similarly, common Article 1(1) of
these contracts alludes to the establishment of a long term land lease of rural land for farming
and related activities. Article 16 of the standard form contracts stipulates that the site plan of the
leased land is one of the documents to be appended. Nevertheless, the agreements are oftentimes
criticized for not clearly identifying the land transferred to the investors. There are many cases of
transfers of lands the size of which is not clearly known. The failure to clearly identify the lands

transferred in the contracts has long been a source of contradiction with local community

1090 Nevertheless, the lessor cannot be held liable for delay caused due to reasons attributed to the investor as per
Acrticle 7(2) of the agreement.
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impeding the process of agricultural investment.'%! The fact that land transfers take place
without corresponding site maps prevented the investors to proceed with their work and triggered
several border disputes.’%®? There is a practice of measuring land based on guesswork and
assumptions.%®® The variance between the land under the actual control of the investor and the
size indicated in the contract is partly explained due to the shift in the practice of allocation of
large scale agricultural land from the regional states to the federal Ministry of Agriculture. For
instance, Verdanata Harvest Plc, an Indian-owned company, was allocated 5000 hectares of land
by the regional administration in Gambela Regional State, Mezhenger Zone, Godere Woreda,
Gumare and Kabu kebeles. However, when this contract was replaced by an agreement with the
Ministry of Agriculture following the decision to delegate the administration of large scale
agricultural land to the federal level, the land allocated to the company was reduced to 3,012
hectares. In spite of this reduction, the company is reported to have kept on the original 5000
hectares of land.?°®* This demonstrates the fact that the company was in a position to exercise
more rights than was granted by the agreement. In a similar vein, the Agency admitted cases of
lands being transferred to investors prior to the demarcation and delimitation of the
boundaries.®®® The boundary disputes between investors and the local community in Guraferda
woreda and Bena Tsemay woreda of Bench Maji zone in SNNPRS are also caused by the failure
to properly demarcate the land allocated. 1°° In addition, there have been instances whereby the
same parcel of land has been handed over to more than one investor triggering disputes.®’ This
situation occurs when the land which is been transfer to the investor by the federal Ministry of
Agriculture is handed over to another investor at the regional level.1® Such discrepancies
demonstrate the lack of interface between the Ethiopian Agricultural Investment Land

Administration Agency and the regional administrations. %%
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it takes a long time to have a document certifying their possession by the appropriate body. The investors are not
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In its report on the evaluation of the practice of agricultural investors in Benishangul-Gumuz, the
monitoring team stated that it was unable to carry out its monitoring and evaluation in relation to
six of the farmlands since it was unable to locate the farmlands.'® Thus, if the Ministry of
Agriculture and the Regional authorities themselves are unable to locate the farmlands leased,
this demonstrates the lack of clear definition of the object of the contract. Furthermore, there
have been cases whereby plots of land which were already allocated to large scale agricultural
investors were subject to distribution by the local regional officials. For instance, officials in
Itang woreda in Gambela regional state illegally distributed 27,000 hectares which was leased to
an Indian company, namely BHO Bio-Products.1%

Article 1(2) of the standard form contracts stipulates that the agreement shall be applicable to the
full and exclusive use of that parcel of rural land. The agreements do not expressly exclude that
the rights transferred do not extend to subsurface resources. Although it may sound obvious it
would have been advisable if the agreements are quick to add that the rights being transferred to
the agricultural investor do not extend to subsurface resources.’'%? The term “full and exclusive
use” can lead to potential ambiguities and it calls for clarification. It appears that the term
“exclusive” implies that local inhabitants may be prohibited for having access to the land in
question and also right of way. It may be questioned whether or not exclusivity is always
necessary or whether some level of accommodation of the local community to have access to the

fields without interfering with the activities of the investor may be contemplated.

In spite of the fact that these standard form contracts highlight the transfer of land as such they

sidestep the fact that the contract is also about extraction of water.'% Large scale agricultural

provided with site plan of the land allocated right away upon conclusion of the contract. Thus, the only item of
evidence in their custody to demonstrate the lease rights over the land is the contract they signed with the EAILAA.
This is because the document certifying their lease rights over the land must be endorsed by the regional cabinet
where they operate.

1100 Ministry of Agriculture, Evaluation of Land Utilization by Large Scale Agricultural Investors in Benishangul
Gumuz (January 2013) 3

1101 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015

1102 Mann (n 845)
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investments take place in close proximity to eight of the twelve international rivers in Ethiopia as

shown in the figure below.1%4
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Figure 1: Trans-boundary Rivers in Ethiopia

Accordingly, it is contended that one of the drawbacks of these standard form contracts is the
scant attention they accord to the extraction of water, the most valuable commodity on the plant
at present.!'% Thus, the contracts overlook the extraction of water in spite of the fact that the
transfer of land is of little value in the absence of water. The consideration of the extraction of
water among the rights transferred to the investor would also give the opportunity to consider
these contracts as part of contracts in the extractive industry since they involve extraction of

water. The characterization of large scale agricultural investments as mere land leasing is

1104 Mr. Addisu Negash, Environmental Protection Directorate, Ethiopian Agricultural Investment Land
Administration Agency, Presentation in relation to the Consultative Workshop on Social and Environmental Code
of Practice [ held on December 15, 2015]

1105 1pid, See also See also Jacur F. Romanin, Bonfanti Angelica and Seatzu Francesco (eds), Natural Resources
Grabbing: An International Law Perspective (Brill Nijhoff 2015) 93
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erroneous. This in turn implies inspiration can be drawn from the principles of contracts in the

extractive industry in the formulation of contracts involving agricultural investments.1%

This is particularly true in areas which are noted for lack of rain. In these areas land is allocated
for companies in consideration of irrigation water available in the area from rivers in some cases
from nearby lakes. Irrigation water is allocated for the investors even at the expense of local
communities. This can be illustrated by the cases from Daramalo woreda and Natsemay woredas
in SNNPRS. In Nastemay woreda in SNNPRS in the area bordering South Omo and Segen
Zones, the activities of one of the large scale agricultural investors was suspended as a result of
the fact that local community took over 500 hectares of the land allocated to him and the
irrigation canal was blocked.'%” In Daramalo woreda in Gamo Gofa Zone, the local community
started using the irrigation canals developed by the investor.''% Even if the investor was
allocated land assuming that the company can make use of water from the river inside the Nach
Sar National Park in SNNPRS, the investor was prevented from using water from the river in the
park by Ethiopian Wildlife Conservation Authority leading to suspension of the activities of the
investor.'%® This case demonstrates the lack of collaboration between the authorities responsible
for the allocation of land and other relevant actors. It appears that Ethiopian Wildlife
Conservation Authority prohibited the use of water from the river inside the park due to its
adverse impact on the wildlife in the park and the park in its entirety. It also shows the need for
collaboration in the process of allocating land for investors. If the investor is not in a position to
make use of the water from the river, the land should not have been allocated for large scale

agriculture as the area is known for shortage of rainfall.

In addition, in spite of the centrality of the allocation of water rights, the standard form
agreements are silent on this issue. The allocation of land for agricultural investment also implies
the allocation of water rights. In view of this fact, the standard form contracts should include
specific provisions on the allocation of water rights.**° This means the investors should also be

required to pay consideration for water they use in addition to land rentals.

1106 |b|d

1107 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS (June 2013)7
1108 |b|d

1109 |b|d

1110 Mann (n 845)
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7.2.2. Land Ceilings

Article 10 of the 2009 Agricultural Investment Land Rent Enforcement Guidelines also
introduces land ceilings of the land to be allocated for investors. Article 10(1) stipulates that the
land ceilings are determined based upon the nature of the production in question i.e. whether it is
the production of food crops, animal production, vegetables or fruits, etc. In addition, the
provision goes to state that the capacity of the project in terms of capital and skilled manpower,
the number of job opportunity it is likely to generate, the fertility of the land are also taken into
account. The land ceilings introduced based upon the aforementioned considerations takes the

following form.

Table 6: Ceilings of Land for Agricultural Investment

No Type of the Investment Maximum Land Ceilings in Hectares
1 Biofuel Plants 20,000
2 Palm Oil 20,000
3 Rubber Tree 10,000
4 Cotton 20,000
5 Forestry 20,000
6 Sugar Cane 20,000
7 Coffee 5000
8 Tea 5000
9 Animal Fodder 5000
10 Crop Production 10,000
11 Oilseeds 5000
12 Vegetable 150

13 Fruits including enset 5000
14 Animal Production 30

15 Animal Fattening 5

16 Select Seed 5000
17 Wild Animals 50

18 Tobacco 5000

Source: Ethiopian Agricultural Investment Land Administration Agency
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Despite the land ceilings shown in the table above, Article 10(1) of the Agricultural Investment
Land Rent Enforcement Guidelines provide exception whereby more land may be provided for
investors in view of their capital, developmental endeavor, and capacity to develop the land. The
provision also factors the extent to which the investor managed to develop the land already
transferred. If the aforementioned considerations are fulfilled, the investor may be allocated

more land equivalent to the size of the land the investor already developed.
7.2.3. The Obligations of the Investor to Develop the Land

Article 4(3) of the standard form contracts stipulates that the investor has the obligation to
develop the land within six months from the date of the making of the agreement or from the
date of the date of the receipt of last of all the clearances from government and other agencies are
received by the lessee whichever is latter. Article 4(4) of the contracts goes on to state that the
investor has the obligation to develop one fourth of the leased plot of land within the first year
from the date of signing the contract or from the date of the receipt of all the clearances from the
government and other agencies, as may be required are received by the lessee whichever is later.
The same provision goes on to state that the investor is under obligation to develop the entire
plot of leased land within a period of not more than four starting from the date specified above.
To this effect, the investor is required to provide correct data and investment activity reports

upon the request by the Ministry of Agriculture as per Article 4(6) of the agreement.

In the same vein, Article 11 of the Agricultural Investment Land Rent Enforcement Guidelines
provides that any investor who took delivery of land has to develop at least one third of the land
in the first year since taking delivery. The provision goes on to stipulate that the investor is duty

bound to develop the total size of the land within five years.

In spite of this, many of the investors have failed to undertake the obligation to develop the land
they obtained.**!! It has been said that only about 20 up to 25 per cent of the total land area

which has been allocated to investors both by regional and federal levels has been developed by

1111 The Minister of Agriculture of the FDRE, Mr. Tefera Derbew is also quoted as saying that he expressed his
dismay to Indian media outlets over the dismal performance of large scale agricultural investors including Karuturi
Global Limited, Saudi Star and others. He made it a point that his expectations from such large scale agricultural
investors turned upside-down; See also Agricultural Investment Land Utilization Reform Follow-up and Support
Activities (Guideline) Manual, p.7
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the investors.!'2 When this figure is disaggregated, only 34 per cent of the land transferred at
the federal level is developed.'™® The actual size of the land which is actually developed is said
be within the range of 30-35 per cent of the total land transferred.**** Nevertheless, this figure itself may
require further verification. It is further submitted that only 20 percent of the investors licensed to
engage in the sector ventured into actual development of the land among more than 7300
investors who have been licensed to engage in the sector.!'® The consideration of the extent of
the land developed by investors in the three key regions where much of the large scale

agricultural investment is located is discussed below to make this case.

In compiling its report on the evaluation of the performance of agricultural investors in
Benishangul-Gumuz regional state, the Ministry of Agriculture bemoaned the practice of
allocating land much bigger in size to investors with lesser capital.*® The report investigated the
performance of 146 investors in the region who took a combined land area of 84,351
hectares.!*” However, these investors managed to develop only 20,338 of the total land area they
took over.!!® This means the investors in this region managed to develop only 24.17% of the
land in their possession during 2013, a slight improvement from 18.15% the previous year.!°
Only 17 of the investors were found to have developed more than 70% of the land transferred to
them in the same regional state.!'?° These figures demonstrate the substantial non-performance

on the part of the investors in terms of developing the land in their actual control.

In Gambela, 231 investors who have been provided with land were not engaged in the actual

development of the land transferred to them according to an assessment made in January

1112 presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)

HI3 EAILAA, Special Plan for Facilitating the Development of Land Transferred to Investors (August 2013) 2
114 Interview with Ato Daniel Zenebe, Head of the Public Relations Directorate of the Ethiopian Agricultural
Investment Land Administration Agency, December 8, 2015, See also Dawit Endeshaw & Misganaw Getachew,
Non-Performing Agricultural Investments Get the Axe, Addis Fortune, December 13, 2015, available at <
http://addisfortune.net/columns/non-performing-agricultural-investments-get-the-axe/>

HIS EAILAA, Agricultural Investment Land Utilization Reform Follow-up and Support Activities (Guideline)
Manual, p.6

1116 Ministry of Agriculture, Benishangul Gumuz Agricultural Investment Land Utilization Evaluation Report
(January 2013)

117 ibid, p.3

1118 ibid (Benishangul-Gumuz state also cancelled 55 contracts of agricultural investment due to the failure on the
part of the investors to develop the land they took. The complaints of the investors protesting the decision to cancel
the contracts are under consideration.)

1119 Ministry of Agriculture, Benishangul Gumuz Agricultural Investment Land Utilization Evaluation Report
(January 2013) 3

1120 |b|d
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2014.1121  The 53 local and six foreign companies which have started activities have taken
possession of land measuring 209,860 hectares.'?? Nevertheless, the evaluation conducted
revealed that only 10,845.2 hectares of land was harvested with soybeans, cotton, sorghum, corn,
rice, oilseed and the like.''?® Thus, the land which has been developed is only 5.16 of the total

land that is transferred to the investors demonstrating a very meager performance.!?*

The evaluation carried out on 46 companies engaged in agricultural investment in Southern
Nations, Nationalities and Peoples Regional State (SNNPRS) demonstrates that these companies
managed to develop only 13,629.5 hectares out of the total combined area of 145,756 allocated
to them.!'?> This figure represents only 9.4 per cent of the total land.}*?® Only 13 of the
companies managed to develop 50 up to 100 per cent of the total land allocated to them, 12’

Evaluation carried out in 2014 by the Ethiopian Agricultural Investment Land Administration
Agency carried out in South Omo and Bench Maji Zones of SNNPRS also demonstrates the
variance between contractual obligations and the extent of performance.'!?® The evaluation
considered 38 companies engaged in large scale agricultural investments who have taken
possession of 150 hectares of land or more from the regional state or federal state in South Omo
and Bench Maji zones.''?® Many of these agricultural investments are concentrated in Dasenech,
Ngnagatom, Bebena Tsemay in South Omo Zone and Guraferda, South Bench, Menit Shasha
and Menit Goldya in Bench Maji Zone.'**® Sixteen of these companies are operating in South
Omo, while twenty-two are in active in Bench Maji zone.''3! Many of these companies are
engaged in the production of cotton, coffee, mango and corn in addition to oil seeds, soya bean,

and sorghum.*®2 In spite of the fact that the total land size which has been transferred to these

2L EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in Gambela (January 2014) 5
1122 ihi

o

1124 |b|d

125 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS (June 2013) 4

1126 One of the justifications proffered to explain the low level of performance the failure to build Omo Bridge. It is
contended that the performance of those companies which took land behind Omo River is dismal because of
infrastructure problems. If these companies are not considered, the level of performance by the other companies
located in other parts of the regional state stands at 17.27 per cent.

1127 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS (June 2013) 4

1128 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS (March 2014)

1129 jpid, p.3

1130 |bid, p.1

1131 jbid, p.3

1132 jbid, p.3
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companies included in the evaluation is 88565 hectares, the companies managed to develop only
14,791.7 hectares of land.''* In terms of productivities, the same evaluation report revealed that
it is not that different from the small holders in the area. This lack of improved productivity is
attributed to the fact that the companies took possession of more land than they can actually
manage.'3* The evaluation report singles out those companies which have completely failed to
perform their obligation to develop the land contrary to the contract they concluded and the
business plan they presented.!’*® This situation is particularly the case in relation to the

companies which took land in Ngangatom and Dasencech woredas of South Omo Zone. 3¢

The failure on the part of Karuturi Global Limited to develop the land it took is presented here as
a case in point as it is emblematic of the situation. As discussed in Chapter five, the company
was granted 300,000 hectares of land in Gambela Regional State in 2009. The size of the land
which was handed over to the company was later reduced to 100,000 hectares under a
replacement contract concluded with the Ministry of Agriculture and the file was transfer to the
Ministry from the regional state. Nevertheless, the company managed to develop only 5000
hectares of the total size of the land allocated to it up until 2014. The total size of the land
cultivated increased to 7,645 hectares in December 2015 five years after the conclusion of the
deal.1*3” The company is particularly the large agricultural investor company which is singled out
for having failed to undertake its contractual obligation to develop the land allocated to it. The
land allocated to the company and the harvest under cultivation narrowly escaped sale by auction
due to the default of the Company to repay the debt it took from the Commercial Bank of
Ethiopia.!**® The auction was halted as a result of the fact that the company effected 25% of the
debt it owed to the Bank. The Company invoked various for its dismal performance including
damage to its produce due to flooding, the dearth of capital, conflict with agricultural workers

and the surrounding communities.1*3°

1133 jbid, p.3

1134 jbid, p.4

1135 jbid, p.4

1136 jhid, p.4

1137 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015, available at < http://addisfortune.net/columns/non-performing-agricultural-investments-get-the-
axe/>
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The failure to develop land which was initially transferred to the investors appears to have
triggered applications by some of the investors for the reduction of the size of the land allocated
to them. For instance, in 2014/2015 fiscal year, the agreements of nine investors have been

revised to reduce the size of the land originally allocated to them. 1140

The failure to discharge this obligation is attributed to various causes. The bottlenecks identified
relate the governmental bodies, local community, investors and others. The lack of initiative on
the part of governmental organs at federal and regional and local levels to identify and address
bottlenecks which militate against the development of the land allocated is singled out as the
structural cause of the problem.*'*! The concerned governmental organs are also criticized for
lack of collaborative management and coordination.!'*? Particularly, local level authorities
including woreda and kebele administrations are said to have been engaged in activities contrary
to these agricultural investments including the failure to expeditiously resolve security issues

which flare up in relation to the investments.

Local communities are also blamed for the dismal performance owing to negative attitudes
towards the investment due to the apprehension that the land for future generations is being
exhausted.!*® This assessment has led to suggestions of dissemination and training on the
developmental benefits of the investments by addressing the negative attitudes of local

communities. 144

Local and foreign investors who have taken actual control of the land are also part of the reason
for the dismal performance. To begin with, investors do not undertake appropriate feasibility
studies and request much larger size of land than they can actually develop and finance.'* Some
of the investors fail to embark upon the development of the land expeditiously and do not operate

in compliance with the laws and regulations of the country.}'4® Second, investors lack

1140 Ethiopian Agricultural Investment Land Administration Agency (EAILAA), Annual Performance Report
(2014/2015), p. 11

1141 presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)

1142 |b|d

1143 ibid; See also EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS
(March 2014)1

1144 presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)

1145 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 17

1146 presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)
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appropriate expertise on farm management is cited as another cause.!**” The companies engaged
in large scale agricultural investment are ill-equipped in terms of education, training and
experience and do not create conducive environment and labour conditions for the agricultural
workers.!8 Apart from that, some investors have been engaged in practices which amount to
profiteering and proved themselves incapable.'*® Third, investors opt to delegate to third parties
the actual task of the development of the land and are not present in person on site and do not
ensure whether the work is progressing according to the business plan they undertook. 1%

Moreover, the inaccessibility of the land that is allocated for the investor is mentioned as another
factor.!®! Some of the areas designated for large scale agricultural investment such as Omo
Valley are noted for their inaccessibility. Thus, such areas require infrastructure such as bridges,
roads, telecommunications and other services. As indicated earlier, this can be considered as one
of the reasons for the plan to establish Agricultural Economic Zone (AEZ) by virtue of Article
5(4) of Regulation 283/2013 and to introduce the land ceiling of 5000 hectares of land.''*? It is
believed the provision of land which is accessible with the necessary infrastructure makes it

easier for the investors to develop the land within the appropriate time.

Moreover, there is material variance between the terms of the agreement the investors undertook
and the actual performance. For instance, even if the investors undertook the obligation to
engage in large scale agricultural investment, they engage into the production of crops which can
be cultivated by smallholder farmers per se contrary to the terms of the contract.!*>* The
investors embark upon the investment without first securing sufficient capital and poor
technology. As a result, in some instances, the performance of the so-called large scale
agricultural investors pales in comparison with smallholder farmers in the surroundings.'*** The
non-performance on the part of the investors also reflects adversely on the governmental organs

responsible for the allocation of the land. In other words, the allocation of land to investors

147 Interview with Mr. Dereje Abebe, Ethiopian Agricultural Investment Land Administration Agency, Agricultural
Investment Support and Follow-up Directorate, Coordinator, Diaspora Case Team, May 29, 2014

1148 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 17

1149 presentation by the Director of EAILAA, Mr. Abera Mulat (n 14)

1150 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 17

1151 Interview with Mr. Dereje Abebe, Ethiopian Agricultural Investment Land Administration Agency, Agricultural
Investment Support and Follow-up Directorate, Coordinator, Diaspora Case Team, May 29, 2014
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without due consideration of their financial and human resource capability has led to wastage of

limited resources.t%®

To this effect, the Ethiopian Agricultural Investment Land Administration Agency launched an
initiative is dubbed as National Mobilization on Agricultural Investment in a forum held in May
2014. The Agency also adopted the Special Plan for Facilitating the Development of Land
Transferred to Investors in August 2013.11%

Ironically, additional land is allocated to investors without due consideration to the level of
performance is said to have led to wastage of land resources.'**” Lands have been allocated to
investors without appropriate assessment of the financial and human resources of the
companies.!'®® The size of the land allocated does not appear to go hand in hand with the amount
of capital the investor registered.

7.2.4. Environmental, Social and Human Rights Obligations of the Investor

The standard form contracts require the investor to comply with environmental law. Article 4(1)
of the standard form contracts stipulate the obligation of the investor to provide good care and
conservation of the leased land and natural resources thereof. In particular, the stipulation

imposes the obligations on the investor to:-

e Conserve tree plantations that have not been cleared for earth works

e Apply appropriate working methods to prevent soil erosion in slopping areas

e Observe and implement the entire provision of legislations providing for natural resource
conservation

e Conduct environmental impact assessment and deliver the report within three months

following the execution of the agreement

One provision found commonly in many of the contracts is the obligation to plant native tree
species covering at least two percent of the project land. However, the utility of this provision for

environmental sustainability is limited owing to the fact that much of the forest and vegetation

1155 jhid, p. 18

1156 EAILAA, Special Plan for Facilitating the Development of Land Transferred to Investors ( August 2013)
1157 jhid, p. 5

1158 presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)
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cover will be destroyed by the projects during the course of clearance and cultivation. The
environmental impact assessment reports that the investors are required to compile is meant to
ensure that land management practices they employ will not cause environmental degradation.
Nevertheless, the situation on the ground shows that the clearance of forest and vegetation is
leading to erosion and land degradation thereby depriving local communities of valuable natural

resources and compromising their food security.1>°

One of the drawbacks of the standard form agricultural investment contracts employed in
Ethiopia relates to the timing of the Environmental Impact Assessment (EIA). As indicated
earlier, Article 4(d) of the standard form contracts stipulates that environmental impact
assessment needs to be conducted and the report delivered within three months following the
execution of the agreement. This implies that the contracts require the undertaking of EIA after
the investment contract is already concluded. This implies that the contract gives the investor to
commence its activities before undertaking EIA. This contractual provision appears to be
incompatible with Proclamation 299 which is the EIA legislation in the country as discussed in
the previous Chapter. One of the outcomes of conducting the EIA is that of the outright rejection
of the project. Thus, issuance of investment permit and the conclusion of the contract prior to the
EIA appear to contradict the very purpose of undertaking the EIA. It would be appropriate to
require the EIA to be carried out previous to the conclusion of the contract and revise the
contract based on the findings of the EIA. The concerned organs must also make sure that the
investor has included the findings of the EIA. Apart from undertaking the EIA, the standard form
contract does not clearly lay down the obligation to comply with the EIA. The contract should
have required the investor to prepare Environmental Management Plan and Action Plan and
report periodically as regards the measures taken to comply with this. The contract should have
also specifically included failure to comply with environmental obligations as constituting

material breach of the terms of the contract.

Many of the investors do not have an Environmental Management Systems (EMS).1% In
addition, the ones who claim to have EMS have not implemented their plans.'!! For instance,

the conservation of natural resources by many of the companies operating in South Omo and

1159 Rahmato (n 32)
1160 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS (March 2014) 8
1161 |b|d
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Bench Maji Zones in SNNPRS is said to be poor.!%? This is attributed to the limited awareness
of the investors concerning conservation of natural resources and the lack of commitment to
engage in sustainable agriculture.!%® By and large, investors have not been successful in terms of
clearance of the land they took so as to make it conducive for cultivation and production. ¢4
Many of the farms are not managed by experts who have relevant expertise in farmland
management.t1® As a result, they lack knowledge regarding the environmental protection and
conservation of natural resources.!% Thus, they do not ensure adequate number of indigenous
trees on the farmland in the course of land clearance.''®” They also fail to take adequate measures
to prevent erosion and land degradation. The lack of knowledge about the utilization, stockpiling
of chemicals leads to outcomes injurious to human health and damage to the soil. 168

7.2.5. Provisions on Transfer to Third Parties

The standard form contracts include provisions which guard against the transfer of land
investment land without the prior approval of the government. Article 4(10) of the standard form
contracts stipulates that the investor has no right to transfer the land or properties developed on
the land in favour of any other company or individual unless 75% of the land is developed. The
preclusion of the transfer of the investment without the prior approval of the government is
beneficial feature of the agreements as it prevents opportunity for land speculation for
unscrupulous investors.'*%® The same principles are also mirrored in Article 12 of the
Agricultural Investment Land Rent Enforcement Guidelines. Article 12(3) of the Guidelines
allows the transferability of the rights to the remainder of the period of the agreement to the
rightful heirs of the investor in the event of the death of the investor in the case of physical

persons.

However, this does not mean that there are no possibilities whereby the investor can transfer the

land to third parties. The agreement allows the investor to transfer the land or properties

1162 |b|d
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1164 jhid, p.6
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developed on the land in favour of any other company or individual upon the prior permission of
the lessor if 75% of the land is developed. This possibility of transfer to third parties upon the
fulfillment of the stated condition is instrumental for the investor to mitigate risk and secure
lending for the project. The possibility of transfer to third parties gives the investor exit strategy.
It also assures lenders that they can recover their debts even if the investor defaults to repay the
debts. Stipulations of this kind are likely to be subject to approval and consent of the host
government as it is the case in Ethiopia. Such consent requirements are important for
governments to ensure that they can prevent land speculation and to prevent the possibility of
land being acquired by parties who do not have the track record to develop it.11"°

However, contrary to these prohibitions, investors are said to have engaged rampant practice of
transferring the land they took delivery of to third parties.’** This demonstrated the risk of land
speculation and rent-seeking.'*’> Moreover, Article 3(3) of the standard form contract provides
the right of the investor to develop or administer the leased land on his own or through a legally
delegated person or agency. Nevertheless, the right for developing and administration of the
leased land through a legally delegated person or agency should have also been subject to
consent requirements on the part of the host state. This is because this provision may also be

invoked to transfer the land to third parties under the guise of agency.

The issue of transfer of leased land to third parties can be a contentious as witnessed in relation
to the 2011 incident whereby an Indian Company, Karuturi, was reported as being actively
engaged in negotiation with Indian framers in Punjab to outsource part of the land it leased from

the Ministry of Agriculture.!t”3
7.3. Fiscal Benefits and Lease Rates

Land is transferred upon payment of land rentals and arguably the fees do not constitute the

principal host country benefit. Land lease fees payable by investors had not been uniform

1170 Cotula (n 604)

1171 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 18

1172 1hid; See also Ministry of Agriculture and Rural Development, Guideline on the Transfer of Large Scale Lands
for Agricultural Investment to Investors, p.1

1173 Meron Tekleberhan, ‘Karuturi to Subcontract its Ethiopian Farmland’ (Addis Ababa, 2mercato, 14 October
2011) available at < http://www.2merkato.com/news/alerts/450-karuturi-to-subcontract-its-ethiopian-farmland>
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throughout the country. It differed from regional state to regional state and depending on the
nature and size of the investment.!'’* The Land lease fees which are determined per hectare are
normally payable on annual basis.!!”™ Land rental has been very low and nominal and do not
reflect the market price.!*’® The nominal nature of the fees is among the factors that contribute
for the failure on the part of the investors not to develop the land and promote land

speculation.t’?

Article 4(7) of the standard form contracts stipulate that the investor has the obligation to settle
the current predetermined annual land rent including the prorated amount of the grace period to

the Regions where the land is located during the months December up to June every year.

Accordingly, the amount of the land fee is determined based on a combination of factors
including location, access to transport, markets, communication, banking services and whether or
not it will be used with irrigation or not.*'’® Apparently, lands nearby urban centers and having
adequate roads and other basic services and which employ irrigation scheme cost the highest
rental value.*”® Following the criticism that the amount of rental fees charged fly in the face of
justice, the rates have been increased lately. The low amount of rental fee charged along with the
package of incentives afforded has been described as “giveaway” and “mouthwatering” by
investors. The land rental fees charged by the regional states have long remained below the
market value and symbolic and almost absent. The land rental fees are also criticized for not
considering the value that can be derived from the resources.!'® The low land rentals encourage

land speculation. 8!
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W EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 17, See also Jacur
F. Romanin, Bonfanti Angelica and Seatzu Francesco (eds), Natural Resources Grabbing: An International Law
Perspective (Brill Nijhoff 2015) 22

1178 Rahmato (n 32)

1179 |b|d

1180 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 10
1181 jhid, p. 14

226



However, the Ministry of Agriculture and Rural Development adopted a new set of Agricultural
Investment Land Lease Rates approved by the Council of Ministers in September 2009.182 The
Guideline is entitled ‘Agricultural Investment Land Rent Enforcement Guideline’. The Guideline
makes it clear that the lease rates in place previously considered only labour and fixed capital
costs without taking into account the fact that land has its own value. In other words, the value of
the land was not considered per se although land is the anchor of all things.1!8® The Guideline
provides that the value of land needs to be taken into account considering the fact that land is
fundamental in the process of production. Accordingly, Article 9(1) of the newly adopted
Guideline stipulates that the land lease rates are computed on the basis of the following

fundamental considerations:

e Labour

e Fixed capital

e Profit of the investor

e Costs which do not have direct relation with production

e Costs likely to be incurred for the transportation or forwarding of production

The Guideline classifies the agro ecology in the country into three as dega (highlands), woyna
dega (mid lands), and kola (low lands) to determine the share of land value in the computation.
The lands are further characterized as rainfed or irrigable. The amount of land rental is
determined based on Land Return Approach.!'® The land return is computed on the basis of
residual method whereby profit is deducted from the gross surplus or the value of labour costs
and fixed capital is deduced from value added and considering the terminal market. Thus, the
Guideline prescribes lease rates based on the above method of computation to be applied
throughout the country. The Guideline aims to lease agricultural investment lands in the country
in a uniform manner and ensure land rental is utilized in an equitable manner beneficial to the
people, the government and the investors. The Agency contends that these newly determined

rates have considered the benefits that ensue from agricultural investments and encourage the

1182 presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)

1183 Ministry of Agriculture and Rural Development, Agricultural Investment Land Rent Enforcement Guideline’
(September 2009) 2
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role of developmental investors.!!% Moreover, it is submitted that the rates consider the distance
of the location of the agricultural investment from the capital and value of export as well.}18
Thus, the Guidelines aim to promote convenience, equitability and uniformity. Article 5(2) of the
Agricultural Investment Land Rent Enforcement Guideline stipulates that the land may be
presented for lease based on the determined land rental rates or upon auction. The land rental
rates in the locality shall serve as the initial bid for the negotiation or auction. In relation to the
land rental of agricultural investment lands in densely populated areas with the necessary
infrastructure, the land rental is determined on the basis of auction as per Article 5(2)(1) of the
Guidelines. Article 6(2) of the Guideline provides that the rate of the land rental is to be
determined jointly by the Federal Ministry of Agriculture and the regions.

The low levels of the land rentals charged can be seen as the principal objective of the land
allocation is not public revenues. Instead, it can be explained by other considerations such as the
need for capital, development of irrigation and other infrastructure, development of the land,
technology transfer, acquisition of equipment, construction of processing facilities and attracting
investment.*®” These may constitute major benefits for the host country as they complement the
meager resources available at disposal of the governments to undertake such costly activities. 8
In spite of this, land rentals which are below the market price are bent on spurring land
speculation particularly in the light of long term leases and transferability of the leases to third
parties.!*®° On top of that, not all the investors are effecting payment of even this smaller amount
of land rental due to inability and absconding the areas of investment as a result of conflicts and
security failures.?**® The failure to effect the payment has resulted in unnecessary altercations in

some regional states.!!

It has been said that the Voluntary Guidelines, on the Responsible Governance of Tenure
encourage states to prioritize agricultural investment models which do not involve transfer of

extensive areas of land.**%2 These would include models involving value coordination with local
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farmers such as out-grower schemes.!® Nevertheless, absent land rentals and rentals below
market prices have the effect of acquisition of extensive areas of land at the expense of such

models.11%4

In regard to the payment procedure of the land rental, Article 2 (2) (1) of the standard form
contracts stipulates that there shall be a 3 years grace period for the land rent. The provision goes
on to state that the rent during this period will be prorated over the remaining years annually
commencing from the date of the making of the agreement. Notwithstanding this, Article 2 (2)
(1) requires a down payment for one year for the parcel of land.

Article 2 (2) (5) of the agreement provides for periodic adjustment of land rentals. It states that
the leasor reserves the right to revise the lease payment rate as the need may arise in consultation
with the lessee. Nevertheless, the provision does not specify factors which may justify such a
revision.**® This shows that the standard form contracts do not stipulate stabilization clauses in
what may be considered as a strong point of the investment contracts in Ethiopia. The contracts
do not include what are called “freezing” or “stabilization” clauses. Freezing clauses or
stabilization clauses are clauses whereby the investor is forever subject to the national law in
force on the date of contracting, making subsequent regulation impossible. Similarly, Article
9(3) of the Agricultural Investment Land Rent Enforcement Guideline provides that the land
rental shall be subject to revision every five years without including or varying yearly upfront
cost. It is normal for such investment contracts to include provisions concerning the preclusion
of introducing new or changed regulatory measures.''® These clauses are meant to guard the
investor against risks that transpire as a result of future changes in law. Stabilization clauses can
be divided into fiscal and non-fiscal following the United Nations Guiding Principles on
Business and Human Rights. Fiscal stabilization clauses deal with issues of the preclusion of the
application of new, revised laws and regulations concerning issues including taxes, royalties,
rents, rates, etc. On the other hand, non-fiscal stabilization clauses are those pertaining to the

preclusion of application of new or revised laws and regulations concerning issues including

1193 Ibld

1184 Cotula (n 604)

1195 Some argue that some of the reasons that could possibly justify such a revision may include change in foreign
exchange rates, changing conditions in lease rates in other countries, rising prices of the agricultural production,
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environment, labour, health and safety. In spite of the fact that limited fiscal stabilization clauses
in a contract may be somewhat tolerated, broadly and vaguely formulated non-fiscal stabilization
clauses are believed to be unacceptable. It is therefore commendable that the standard form

contracts in Ethiopia stipulate neither fiscal nor non-fiscal stabilization clauses.

Apart from stipulating provisions which entitle the government to revise the rate of the land
rental periodically, this provision has also been invoked in practice. The decision on the part of
the government to increase the initial land rental was met with uproar from certain investors as

being arbitrary.

The standard form contracts do not clearly spell out the party to whom the payment should be
made. The lack of express mention of the party to whom the payment should be made can be
contentious. This is because there are other stakeholders who may be entitled to payment
including traditional users and surrounding communities.!*®” Article 2 (2) (3) stipulates that a
copy of the receipt of the payment of the land rental should be submitted to district
administrative office. Thus, the agreements should have been more precise about the creditor
qualified to receive payment to ensure that the payment is made to the appropriate people as
opposed to intermediaries.!**® Although Article 4(7) the standard form contracts states that the
investor should effect payment to the Regions where the land is located, it is still remains
unclear. Furthermore, Article 12(2) of the Agricultural Investment Land Administration
Procedure Guidelines stipulates that the investor shall effect payment to the Finance and
Economic Development Bureau of the regional state where the land is located. This stipulation
can be contention as the specific woredas or districts where the investment take place may take

issue with it.

1197 Mann ( 845)
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Table 7: Land Lease Rental per Hectare

Distance from Addis Ababa in

Land Lease Rental for land to

Land Lease Rental for rainfed

Km be developed through | land/ hectare
irrigation/ hectare

Addis Ababa 3077 2946

100 2660 2541

200 2243 2136

300 1826 1731

400 1409 1326

500 992 921

600 557 516

700 158 111

Source: Ethiopian Agricultural Investment Land Administration Agency

7.3.1. Taxation and other Fiscal Provisions

The inclusion of taxation and other fiscal provisions is a necessary element of contracts

involving agricultural investments. In spite of this, the standard form contracts do not clearly lay

down the obligation of the investor to effect taxation. There are some provisions which allude to

“relevant tax payments” as in the case of Article 9(4) of the agreements. However, the payment

of taxation should have featured conspicuously among the provisions on the obligations of the

investor under Article 4, which deals with the obligations of the investor (lessee). In addition to

the revenue derived through land rentals, agricultural investment is also instrumental to generate

income from taxation. Although in Ethiopia, exemptions are granted for some time, the taxes can

be obtained from such investments include income tax, turnover tax, customs duties, export

taxes, taxation on dividends and interests and others.1%°

1199 Cotula (n 604)
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The Ethiopian Agricultural Investment Land Administration Agency contends that the land
rental and the income tax that the investors paid are benefiting the regional states as well as the

particular woredas where the investment is taking place.!?%

7.4. Non-Fiscal Host Country Benefits

It has been stated that the low rates of land rental is due to the fact host-countries do not consider
this as the principal benefit which transpires from agricultural investments. Instead, it is alleged
that the main benefits which flows from large scale agricultural investments is that of the non-
fiscal benefits that they are hoped to bring about. These non-fiscal benefits which arise as a result
of such investments may include community development, generating employment,
infrastructure, technology transfer, etc. In spite of this, the standard form contract currently in
use does not reflect such non-fiscal host country benefits.

7.4.1. Benefit Sharing Obligations

Benefit-sharing arrangements do not feature prominently in the standard form contracts. This is
one of the manifestations of the lack of contractual equilibrium. Consequently, investors do not
appear to be under obligation to ensure benefit sharing along with the local community in so far
as the standard form contracts are considered.?> There are clear provisions in the contract that
oblige the investor to invest in tangible benefits to the communities involved and the country at

large.

The vague commitments in the contracts concerning the number and characteristics of jobs make
the enforceability of such stipulations cumbersome.'?°? The provisions lack clarity about the
number and types of jobs and the timeframes.!?°® The provisions are not sufficiently clear about
job opportunities are skilled or unskilled, permanent or seasonal and part-time or full-time.!2%
Mere allusions in the contracts requiring the investor to create job opportunities and training

opportunity for the community is far from enforceable. 2%

1200 presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)
1201 1meru Tamrat (n 53)

1202 Cotula (n 604)

1203 |b|d

1204 |b|d

1205 |b|d

232



In practice, the contribution of large scale agricultural investors in terms of benefit sharing is
minimal and at a very early stage.’?®® Some of the investors have been commended for having
provided support in terms of installing grinding mill, provision of transportation services,
participating in resettlement actives, provision of financial and material assistance to schools,
religious and governmental institutions, and cooperation to support the provision of health
services to the local community.*?” The provision of stationeries, school uniforms, tuition fees,
transportation services, maintenance of schools and roads and medical services are also
mentioned.'?%® However, these services are provided by few of the companies and are more of
charity.*?%® Still better some companies in SNNPRS supported the smallholder farmers by
installing irrigation channels, provision of best seeds, and professional assistance and
training.*?*° Thus, the failure of large scale agricultural investments in terms of the realization of
the participation and benefits of the local community is triggering the complaints on the part of

the community.1?1t

7.4.2. Infrastructure Development
Article 3(2) of the standard form contracts stipulate that the investor has the right to:

build infrastructure such as dams, water boreholes, power houses, irrigation system,
roads, bridges, offices, residential buildings, fuel/power supply stations, outlets,
health/Hospital/Dispensaries, educational facilities, at the discretion of Lessee upon
consultation and submission of permit request with concerned offices subject to the type

and size of the investment project whenever it deems so appropriate.

As can be seen from the excerpt above, the provision concerning infrastructure appears to be
very poorly drafted. To begin with, it appears to have mingled infrastructure which is incidental
to the task of the investor to engage in agricultural investment with that of activities related to
community development. Second, it is formulated in terms of the right of the investor as opposed

to the obligation of the investor. Third, the provision goes on to state that the investor is expected

1206 Ministry of Agriculture, Evaluation of Land Utilization by Large Scale Agricultural Investors in Benishangul
Gumuz (January 2013) 6

1207 |b|d

1208 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in Gambela (January 2014) 11
1209 |b|d

1210 jhid, p.6
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to do so upon its discretion in consultation with concerned offices upon securing permission
based upon the type and size of the investment project whenever it deems so appropriate. Thus,
this gives the impression that community development activities are contingent upon the
discretion and good will of the investor solely. Thus, it is not surprising that the performance of

large scale agricultural investors in terms of infrastructure development in Ethiopia is minimal.

Nevertheless, there are some notable positive overtures on the part of some investors who have
contributed money for the construction of roads, schools, etc. in some areas.'?!2 Some investors
have gone to the extent of constructing schools and availed the same to use for the local
community.?® The effort of some investors in terms of provision of transportation to health
posts for local community also deserves mention.'?* Some other investors have been

instrumental in developing fountains for use of drinking water to the local community. 1?15
7.4.3. Forward Linkages

Responsible contracts on agricultural investment should also include provisions on local
economic linkages to goods and services by the investor. There are no provisions in the contracts
which require the investor to collaborate with local farmers in terms of procurement of goods
and services from them.'?!® However, Articles 10(1) and Article 10(2)(5) of the Agricultural
Investment Land Administration Procedure Guidelines of the Agency stipulate that that the
agricultural produce should be of sufficient quality for export and the investor has to ensure
value addition to the produce. Thus, the non-inclusion of forward linkages has the effect of
limiting benefit sharing by way of linkages with the local economy.*?!” Moreover, there are no
requirements in the agreements of local processing, which can be instrumental in helping the
country move up the value chain from the primary commodity to the secondary sector.'?®
Nevertheless, the contracts are silent on the construction of processing plants and facilities.

Investors engaged in the sector are said to have failed to understand the importance of such

1212 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS (March 2014) 9
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linkages with the local population thereby contributing to increased incomes.*?*® Thus, there are

no significant instances of forward linkages as such. 22
7.4.4. Food Security

It has been said that large scale agricultural investments which export the entirety or the bulk of
their production may risk food security at home.*?? Much of the agricultural produce is intended
to either food for export or biofuel products. This raises concerns relating to food security of the
local community. Therefore, it would have been important if the agreements included a provision
concerning export limitations.'??2 Although the inclusion of such provisions would help for
addressing food security concerns, the clauses are absent in the standard form agreements
employed in Ethiopia. Instead, the government appears to be keen on encouraging investors to
export their entire agricultural production as noted in connection with Chapter Six with a view to

garner increased foreign exchange earnings.
7.4.5. Generating Employment

Responsible contracts on agricultural investments should also include provisions concerning
labour, training, minimum employment levels, etc.1??® In this regard, the case of the counterpart
contracts in Liberia are notable. These contracts require unskilled positions to be filled by
nationals.'??* Moreover, the Liberian contracts also stipulate provisions whereby nationals should
be recruited in skilled positions and management progressively over specified period of time.122°

Nevertheless, these issues are not addressed in the standard form contracts used in Ethiopia.

The fourth principle of CFS Principles for Responsible Investment in Agriculture and Food
Systems focuses on engagement and empowerment of the youth.122® Among others, the principle
highlights the importance of agricultural investments in creating opportunities for decent work

for the youth.'??” Large scale agricultural investors are credited for having created limited

1219 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 17
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number of temporary and permanent jobs.!?2 The Ethiopian Agricultural Investment Land
Administration Agency states that these investments have generated job opportunities for a total
of 2.3 million.1?2° Of these, 2.1 million are temporary, while 335,000 are permanent.?3° Some
youth in the localities where the large scale agricultural investments are located have been hired
to serve as operators of tractors and other machineries.'?3! However, there are a number of issues
revolving around labour in large scale agricultural investments in Ethiopia. There is lack of
labour in some of the places where the large scale agricultural investments are located.!??
Consequently, it is very costly to bring agricultural workers from other regions.'?*®* Moreover,
some of the workers leave the farm land due to grievances related with payment and labour
conditions.'?3* Agricultural workers also avoid the large scale investments as a result of conflicts
erupting as in the case of Dasenech, Ngnagatom, Hamer and Maj woredas in SNNPRS.2%
Nevertheless, the investors are criticized for absence of documentation on their workers and for

having failed to create safe and humane conditions of work.2%

The employment of expatriates in large scale agricultural investments is one of the issues which
have long remained contentious.'?®” There are cases of investors who give priority to employ
expatriate staff despite the fact that professions are available locally.*?*® Regardless of that, there
is a need to facilitate the employment of expatriates in this investment to materialize the potential

benefits. The Investment Proclamation also allows the employment of expatriates in case where

1228 For instance some of the large scale agricultural investments in Benishagul Gumuz regional state are said to
have created close of 880 permanent jobs, while they created 7444 temporary jobs. Many of the workers are not
skilled with only 15% of them having a diploma or certificate. By and large. many of the farm lands are run by
workers who are well acquainted with agriculture sometimes referred to as kobrari or kabo. This is cited as one of
the reasons for lower productivity of the farmlands. See Ministry of Agriculture, Benishangul Gumuz Agricultural
Investment Land Utilization Evaluation Report ( January 2013) 5)
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1230 ibid (It has been said that close to 2.2 million hectares of land has been transferred to investors at the federal and
regional levels. It was assumed that if the entire 2.2 million hectares of land was under active cultivation and
production, it was expected to generate 33 million job opportunities annually. This is calculated on the basis of
assumption that it takes the labour of 15 agricultural workers to develop one hectare cotton plantation subtracting off
season. Despite such high expectations, the job opportunity generated thus far is very small.)
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such professionals are not locally available.'?3® Nevertheless, the law allows the duration of
employment of such expatriate professionals only for a period of three years. 124

The fact that most of the companies are not managed by individuals who are well-versed with
farm management is another problem in many of the regional states. In most cases, these
positions are taken up by individuals who do not have the necessary skills and experience.!?4
This in turn adversely affects production and productivity of the farmlands.

7.4.6. Transfer of Technology

One of the benefits of large scale agricultural investments is the transfer of much needed
technology, best practices and know how in the field to locals. Some of the large scale
agricultural investors have been instrumental in aquatinting local investors and smallholder
farmers with new technology and knowhow.'?*? In particular, they have demonstrated first steps
in terms of technology transfer and know by way of introducing contract farming. In spite of
these bright spots, the expectations of technology transfer that these investments were expected
to bring about did not materialize.'?** The fact that many investors are undertaking the
development of the land without being assisted with modern technology is cited as one of the
reasons for the dismal performance.’?** In reality, some of the investors make use of the same
method of cultivation as used by the smallholders as opposed to making use of improved
technologies.*?* In some cases the companies do not have the machinery and equipment needed
and are forced to procure the same by way of lease.!?*® The lack of modern agricultural practices
and technology is cited as one of the reasons for the low productivity of the large scale
agricultural investors.!?*” For instance, the rate of productivity of the companies engaged in the
cultivation of coffee in Gura Ferda woreda of Bench Maji zone is ranges between 2 up to 7

quintals, which is lesser or the same when compared with the smallholders in the area.!?*® This
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is due to the fact that their agricultural practices are far from modern.!?*® Hence, their

contribution to agricultural development is negligible.?>°

In addition, it appears that there are some legislative and practical bottlenecks that impede
technology transfer. For instance, the stipulation in the Investment Proclamation that the
employment of expatriate professionals can be valid only for a period of three years does not
seem to take into consideration the maturity period of certain agricultural produce.'?®
Consequently, this short duration militates against transfer of technology.?®?> Moreover,
investors appear to lack the initiative to establish linkages with local communities and help in the
improvement of the usage of technology. 1>

7.5. Common Obligations

The standard form contracts have failed to include a number of important provisions concerning
issues which are crucial to both parties. For instance, the contracts are silent on matters of anti-
corruption, protection of human rights and transparency of contracts as well as payments. The
contracts do not establish mechanisms for independent audits and financial monitoring

schemes.*?>* Such mechanism would go a long way to prevent money laundering.
7.6. Time Period of the Contracts

Article 8 of the Agricultural Investment Land Rent Enforcement Guideline stipulates the time
period of the agreements of lease depending upon the agricultural sector. Accordingly, the period

of time is presented as follows:

1249 |b|d

1250 presentation by the Director of EAILAA, Mr. Abera Mulat (n 14)

1251 EAILAA, Challenges and Recommendations on Foreign Agricultural Investment (May 2014) 12
1252 |b|d

1253 |bid, p.17

1254 Elias (n 75)

238



Table 8: Type of Production and Duration of Lease

No Type of Production Duration of the Lease

1 Perennial Crops (e.g. mango, tea, coffee, biofuel | Fifty Years

plants such as jatropha, palm oil, etc.)

2 Rainfed Growing of Medium Term Crops or | Twenty Five Years
Animal Production

3 Rainfed Annual Crop Production (e.g. maize, | Twenty Five Years

wheat, oilseed, chickpeas, soybeans, cotton, etc)

Annual Crop Production and Growing of | Forty-Five Years
Medium Term Crops by the use of irrigation

(e.g. alpha alpha, banana, sugar cane, etc)

Source: Ethiopian Agricultural Investment Land Administration Agency

The time period of the lease agreements as well the land rental described above is criticized for
lack of uniformity thereby adversely affecting the competiveness among the investors.!?>® The
standard form contracts are criticized for conferring continual rights over large tracts of land in
consideration for minimal revenue for local communities and hazy pledges of benefit sharing.
Consequently, the long duration of the contracts and the possibility of further renewal blur the
distinction between lease and sale.*?®® This is particularly true where transfer to third parties is
also stipulated in the contract and when such transferability is unrestricted.!?” The lease period
for agricultural land varies from one region to the other. The lease period recommended by the
newly adopted guidelines (i.e. 25-45 years) are not respected in practice. The fact that the
contracts are intended to be long-term implies that decisions made now are likely to entail major
and lasting repercussions for decades to come. For example, the long durations imply that once
transferred, local communities are unlikely to have access to their lands for generations to
come.’?®® This in turn leads to the loss of age old livelihood strategies and agricultural

knowledge.?® One of the reasons for the longer duration is the need on the part of lenders to
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ensure that recover debts and other gains in the event where projects fall behind schedule.?%° On
the contrary, in some exceptional cases land is transferred for agricultural investors only for a
period of one year or two years. This period in turn is too short for the investor to engage in the

development of the land effectively.126!
7.7. Non-Performance and Termination

The standard form contracts provide non-performance of obligations of the parties to the contract
as a ground of termination. Both parties are given the right to unilaterally terminate the
agreement upon the non-performance of the obligations in the agreement by the other party.
Article 9(5) of the standard form agreements stipulates that the agreement shall be terminated,
among others, if the investor fails to perform its obligations within its control. For example, the
failure of the investor to effect the payment of the annual rental and other relevant tax payments
for two consecutive years is one of the grounds which trigger the termination of the agreement
by the lessor as per Article 9(4). Article 12(4) of Agricultural Investment Land Administration
Procedure Guidelines also stipulates that any investor who defaulted to effect payment of land
rental for one year after the obligation falls due would be warned. Article 12(4) of the Guideline
goes on to state that the investor shall be required to restore the land allocated if unable to effect

payment of land rental within three months since receipt of such warning.

As mentioned earlier, the level of the actual performance of the obligation to develop the land
transferred by the federal investors is very dismal. The table below attempts to demonstrate the
level of the actual performance of the obligation to develop the land transferred by federal
investors. The investors invoke a variety of investors for the poor performance as mentioned
earlier. The main reasons for the poor performance include failure to start land clearance,
preparatory works and develop the land as a result of the lack of infrastructure such as roads,
bridges!?®2, electricity, telephone, the minimal support rendered by local administrators, the

claim of the surrounding communities to the land transferred and the concomitant intervention,

1260 |b|d
1261 EAILAA, Agricultural Investment Land Utilization Reform Follow-up and Support Activities (Guideline)
Manual, p.7

1262 1n particular, several investors mentioned the construction of Omo Bridge which leads to the farms as one of the
main bottlenecks. Nevertheless, the investors were unable to commence the performance of their obligations even
after the completion of the bridge. Thus, this is indicative of the fact that the lack of infrastructure may also be used
as pretext not to commence actual performance.
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the lack of attention on the part of the investors, the steep consideration for the purpose of
transporting the produce from the farms, lack of security, trespassing the farms by taking cattle
for the purpose of grazing, failing rains, fire triggered by members of the local community
intending land clearance and the fact that the investor is at the earliest stage of the investment in

the case of those contracts which have been concluded very recently.
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Table 9: Level of Performance of Obligation to Develop the Land Transferred by Federal

Investors
No Project Total Size Land Land Land %
of Land Cleared | expected | Actually
Regional Transferre | (ha) to have Developed
State where d been (ha)
the Projectis | Date of (Hectares) developed
located Transfer (ha)
1. 2013/14 - 1000 - New
Ayka Addis SNNPRS 10,000
2. | Tsegaye SNNPRS January 18, 100 1000 101 10.1
Demoz 2010 450
3. SNNPRS August 26, 345 2137 45 2.11
Reta 2009 2,137
4, SNNPRS July 14, 4900 5000 1441 28.82
Omo Valley 2012 10000
5. | Adama Agro SNNPRS August 23, - 14816 - -
Industry 2010 18516
6. | Hash Agro SNNPRS - 8823 - -
Industry 14,705
7. | Dr. Taeme SNNPRS May 12, 1000 5000 76 1.52
Agricultural 2011
Devt. 5000
8. | Dasali Farm SNNPRS 600 5002 43 0.86
(formerly
Daniel Farm) 5002
9. | Mela Agri. SNNPRS March 16, - - 5000 -
Dev’t. 2010 5000
10. | Dasenech SNNPRS March 18, 150 - 3000 -
Agro Dev’t. 2010 3000
11.| Lucy Farm SNNPRS 4003 1500 427.54 4003 10.68
12.| Al-Mahadi SNNPRS October 8, 120 118 480 24.58
Matchmaker 2011 1000
13. SNNPRS April 9, 600 - 10,000 -
Whitefield 2010 10,000
14. SNNPRS February 5,
2015
Anaya Farm (recent) 500
15. | Abdurhaman SNNPRS -(recent)
Nuru Farm
Dev’t. 500
16. SNNPRS May 2015
Akeno Farm (recent) 500
17. December 3500 206 10000 2.06
Ruchi Gambela 14, 2009 25,000
18. Gambela January 19, 1103 21600 5.11
BHO 2010 27,000
19. Gambela May 9, 1800 1100 8000 13.75
Sanatin 2010 10,000
20. Gambela December 148 100 1204.8 8.3
Verdanta 29, 2009 3,012
21.| Karaturi Gambela July 2, 100,000 12,000 129 100,000 0.129
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2010

22. Gambela July 2, 6000 300 10,000 3
Saudi Star 2010 10,000

23.| Toren Agro Gambela August 7, 4000 1005 4000 25.13
Industry 2012 6000

24.| Green Valley | Gambela July 15, 1500 600 3333.3 18
Agro Industry 2011 5000

25. Gambela 2014/2015 - - - -
Akula Farm (recent) 1000

26. Gambela May - - - -
Ashenafi 2014(recen
Gebremeskel t) 1000

27. Gambela June 2014 - - - -
ADPLC (recent) 1500

28. | Atnafu and Gambela May 2014 - - - -
Family (recent) 1000

29. Gambela May 2014 - - - -
Belsti Negaso (recent) 1000

30. | Berhe Gidey | Gambela May 2014 | 1000 - - - -

31. | Debrich Gambela May 2014 - - - -
Import and
Export 1000

32.| Ephrem Gambela May 2014 - - - -
Atakliti
Gesese 1000

33. | Fasil Hailu Gambela June 2014 | 1000 - - - -

34. | Gebresellasie Gambella June 2014 - - - -
Gebremedhin 800

35. | Gebremariam | Gambella May 2014 - - - -
Abreha 500

36.| Ginbe Work | Gambela June 2014 | 1000 - - - -

37.| Gush Demoz | Gambela June 2014 | 1000 - - - -

38. | Gush Gambela May 2014 - - - -
Gebresellasie 500

39. | Hadush Gambela May 2014 - - - -
Ambay
Gbremichael 1000

40. | Hagos Gambela June 2014 - - - -
Gebrehiwot 500

41. | Henok Gambela June 2014 - - - -
Gebreegiziabh
er 1000

42.| Hunde Lalisa | Gambela June 2014 | 1500 - - - -

43.| Etefa Gambella June 2014 - - - -
Mekonnen 1500

44.| Phonix Gambela 2015 500 - - - -

45.| Seti Semela Gambela June 2014 | 500 - - - -

46. | Shimbelina Gambela 2013/2014 | 500 - - - -

47.| Tecron Gambela - - - -
General
Trading 2013/2014 | 3000

48.| Tecle Birhan Gambela 1000 - - - -
Tadesse May 2014
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49.| TG Farm Gambela 2015 500 - - - -

50.| Tsega Gambela 500 - - - -
Gebremedihn 2015

51. Gambela January 17, | 25000 - - 10,000 -
Saber Farm 2011

52.| JVL Agro Gambela 19/2/05 - - 1000 -
Industry 5000

53.| Kerseraw Gambela October 29, - - - -
Benson 2012
General
Trading PLC 500

54.| Beliga Gambela 2015 - - - -
Business Plc

55.| Ambaye Gambela 2015 - - - -
Girmaye Farm
Dev’t. 1000

56.| KZFarm Gambela 2015 - - - -
Dev’t. 1000

57.| Hamelmalo Gambela 2015 - - - -
Agri Dev’t. 1000

58.| Mikmat Agri Gambela 2015 - - - -
Development 1000

59, | Menebih Agri | Gambela 2015 - - - -
Development 1000

60. | Gebremichael | Gambela 2015 - - - -
Kidane
Mariam 500

61. | Bereket Berhe | Gambela 2015 500 - - - -

62.| A S Kidney Gambela 2015 - - - -
Beans and
Oilseads Agri
Dev’t. 500

63. Benishangul November 172 165 20,000 0.8
Shaporji 10, 2009 50,000

64. | Kedam Benishangul December 675 675 500 74.07
Trading 1, 2010 1000

65. | Biruh Way Benishangul April 12, 2000 815.5. 5000 16.31
Mechanized 2011
Farm 5000

66.| Sky Agri Benishangul 750 700 3000 23.33
Dev’t. 3000

67.| Tracon Benishangul 2013/2014 870 820 750 91.50
Trading* 904

68.| Tigab Agro Benishangul November 300 300 3000 10
Industry 21, 2010 300

69. | Tikmit Benishangul September 204 115 2000 5.75
Agricultural 27,2011 204

70. | Gashaw Bezu | Benishangul November 1200 1200 2000 60
Takele 24,2011 2000

71. Benishangul July 19, 1070 947 2000 47.35
Nega Mamaye 2012 1070

72.| G-7 Limited Benishangul June 2014 | 1000 - - - -

* Kiston is no longer in operation at the time of writing.
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Company

73.| Gutit Benishagul 2013/2014 | 500 - - - -

74.| Lisa PLC Benishangul 2013/2014 | 3000 - - - -

75. | Medhane Benishangul 2013/2014 - - - -
General
Trading 1000

76. | Michael Benishangul June 2014 - - - -
Dismod 1000

77. | Minbal Benishangul 2013/2014 - - - -
Mengistu 1000

78. | Neka Benishangul 2013/2014 - - - -
Andualem 500

79. Benishangul November 0 0 0 0
Kiston 10, 2009 431

80. | Wegagen Benishangul 2013/2014 | 1000 - - - -

81.| Tarekegn Benishangul 2013/2014 - - - -
Belay 2000

82.| Yeshi Emebet | Benishangul 2013/2014 | 1000 - - - -

83.| Yomed Agri & | Benishangul June 2014 - - - -
Agro Industry
PLC 1000

84. Benishangul October 11, - - - -
Access Capital 2010 5000

85. | Workneh Benishangul 2013/2014 - - - -
Adamu 500

86. | Helwan Adnan | Benishangul February - - - -
Abdurhaman 22,2013 5000

87. | Hashim Benishangul October 20, - - - -
Esmael 2011 3000

88. | Horizon Benishanghul February - - - -
Plantation 15, 2012 20000

89. | Lotus Benishangulgu | July 9, - - - -
International muz | 2012 3000

90. | Usman Issa - - - -
Farm Benishangul | 27-02-2014 | 1000

91.| TYS Agri - - - -
Dev’t. Benishangul 1000

92.| Africa Farm Benishangul 2012/13 2000 600 550 1000 55

93. | Getafan Benishangul 1500 720 3000 24
Mechanized
Farm 2010/2011 | 3000

94.| E.N.S Agri Benishangul March 4, - - - -
Dev’t’ PLC 2015 1000

95. | Mohammed Benishangul June 10, - - - -
Amiru 2015 2000

96. Benishangul June 10, - - - -
Fireselam PLC 2015 2000

97.| Yoseph Benishangul - - - -
Gebreegziabeh April 17,
er 2015 750

98. . Benishangul February - - - -
Hagos Yibrha 272015 1000

99. Benishangul March 27, - - - -
Addis Alem 2015 738
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100, Kaza Wonz Benishangul February

Trading 27,2015 500
101/ Solomon Benishangul June 13,

Leykun 2015 1000
102| Solomon Benishangul June 19,

Amare 2015 1000
103| Gashaw Kasse | Benishangul May 4,

Agri Dev’t. 2015 1000
104/ N M Agro Benishangul May 27,

Industry 2015 500
105| Priest Benishangul May 27,

Desalegn 2015

Haile Agri

Dev’t. 1000
106| Asyae Mulat Benishangul May 27,

Agri Dev’t. 2015 500
107 Benishangul May 11,

Tayton Agri 2015

Dev’t. 1000
108 BHI\’I Agri Benishangul 2015 1000

Dev’t.
109| Mulugeta Benishangul

Yetwale

Impoerter & 2015

Exporter 1000
110, Animaw Benishangul

Alemu

Impoerter & 2015

Exporter 2000
111 H2 Me Agri Benishangul

Dev’t. 2015 1000
112 Michael Abrha | Benishangul | 2015 500
113| Agede Agri Benishangul

Dev't. 2015 500
114 MOfJB;Ang Benishangul 2015 500

Dev’t
115 JDK’H Agri Benishangul 2015 1000

Dev’t.
116| JL Agri Dev’t. | Benishangul 2015 500
117| Avino Agri Benishangul

Dev't. 2015 1000
118 Tsegaye Benishangul

Yemane 2015 1000
119| Temesgen Benishangul

Yohannes 2015

Agri. Dev’t. 500
120| Elafi Agri Benishangul

Dev't. 2015 1300
121| Alexander Benishangul

Salew 2015 1000
122| Hanamariam Benishangul

Andualem & 2015

Associates 500
123| Endeg Agri. | Benishangul | 2015 200
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Dev’t.
124| Melkamu and | Benishangul

Family Agri May 2,

Dev’t. PLC 2015 3000
125 April 8,

Shewit Abera | Benishangul 2015 500
126| Habi Hotel Benishangul -
127| Freedom Agri.

Dev’t. Benishangul May 2015 | 650
128 Asfaw Gola Benishangul
129| Agro Peace August 24,

Bio Ethiopia Somali Region | 2012 2000
130| Pan Agro

Industry Somali Region | 2014/15 4000

Source: Ethiopian Agricultural Investment Land Administration Agency
7.8. The Effects of Non-Performance of Obligations

One of the most vexing questions in regard to large scale agricultural investments in Ethiopia is
what measures should be taken in relation to those investors who have defaulted upon their
obligation to develop the land. The unilateral or the judicial cancellation of the agreements will
not be easy as it appears to be. This is partly due to the fact that the investors also invoke a
variety of reasons for the delayed performance including the failure of the Agency and regional
and local administrators at woreda level to transfer timely handover of the land allocated which
in turn results in wastage of time.*?%% The failure to hand over the land to the investors in a timely
manner on the part of the local investors is indicative of the huge gap existing between the
federal and the local administrations.!?®* The problem is further exacerbated by the lack of
security as discussed in the previous chapter. Other reasons for delayed performance also include
the interference or “trespass” on the part of the local communities and others which have been
alluded to above. Therefore, the decision as to whether or not the contracts must be cancelled and
the investor has to be required to restore the land mainly rests upon the higher echelon of the
administration of the Ethiopian Agricultural Investment Land Administration Agency (EAILAA)

rather than that of courts of law.12%°

1263 Some of the foreign agricultural investors who are placed in default have already absconded. These include
Indian companies named JVL Overseas PLC, CLC Industries PLC, Saber Farms PLC. Mela Agro Agri Dev’t. is also
one of the companies which has restored the land allocated to it voluntarily and gave up on the investment.

1264 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015

1265 Interview, Ms. Blen, EAILAA, Legal Affairs Directorate, December 8, 2015
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Table 10: List of Federal Investors who are Placed in Default (December 2015)

No. Name of the Company Type of Default Notice Served

1. Sannati Agro Farm Enterprise PLC First Warning

2. JVL Overseas PLC Termination  of  Land Lease
Agreement

3. Green Valley Agro PLC First Warning

4. Karaturi Agro Products PLC Final Warning

5. Al-Mehdi Matchmakers PLC First Warning

6. Ruchi Agro PLC Final Warning

7. S&P Energy Solutions Agro PLC Restring Undeveloped Land

8. Saber Farms PLC Termination  of  Land Lease
Agreement

9. Whitefield Cotton Farm PLC First Warning

10. Hashim Ismaile Al-khwajy First Warning

11. BHO Bio Products PLC First Warning

12. Reta Hailemariam and Family Farm | First Warning

13. Hash Agro Industry Final Warning

14. Mela Agro Industry Termination of Land Lease
Agreement on its own Accord

15. Tigab Agro Industry Final Warning

16. Gashaw Bizhu Agri Dev’t. Final Warning

17. Adama Development Final Warning

18. Tikmit Agri Development Final Warning

Source: Ethiopian Agricultural Investment Land Administration Agency (EAILAA) (December

2015)

The combined size of the total land allocated to the 18 agricultural investment placed in default
as shown in the table above is 133, 058 hectares. Of this, 51,358 hectares, 197,000 hectares and

62, hectares of land is located in Southern Nations, Nationalities and peoples Regional State
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(SNNPRS), Gambela and Benishangul respectively.2%® Out of the total of 12 foreign agricultural
companies operating in Gambela region, seven are in the penalty list.}?®” The fact that the
Ethiopian Agricultural Investment Land Administration has placed in default the aforementioned
18 major ventures of agricultural investments out of the 97 large scale agricultural investments
has casted doubt on the overall sector itself.1?%® The total combined agricultural investment area
allocated to the aforementioned 18 companies constitutes about 20% of the total investments in
the sector.!?® As shown in the table above, eight of the agricultural investors are on first
warning, while seven are on final warning. The Agency has terminated the agreements with two
agricultural companies namely JVL Overseas PLC and Saber Farms PLC, while Mela Agro has

terminated the agreement on its own motion. 27

It has been said that one of the major defaults on the part of many of the large scale agricultural
investors thus far is the failure to develop the land they took. The consideration of the practice of
the Ethiopian Agricultural Investment Land Administration Agency demonstrates that the
Agency has been taking different actions in response to this ranging from issuance of warning to
that of reclaiming the land allocated.'?* Article 13 of Agricultural Investment Land
Administration Procedure Guidelines also deals with the effects of failure to develop the land
allocated for the investor. Article 13(1)(1) of the Guideline stipulates that the investor shall be
warned if unable to develop the land within one year since the making of the agreement.
Nevertheless, this stipulation is in contravention with Article 14(4) of the Guideline which states
that the investor shall be required to restore the land if he or she has not started construction after
six months after taking possession of the land upon placing the investor in default by issuance of
first warning. If the investor has not started any activities of developing the land within two

years, the investor shall be required to return the land having effected payment of land rental

1266 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015, available at < http://addisfortune.net/columns/non-performing-agricultural-investments-get-the-
axe/>

1267 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015

1268 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015

1269 Dawit Endeshaw & Misganaw Getachew, Non-Performing Agricultural Investments Get the Axe, Addis Fortune,
December 13, 2015

1270 Ethiopian Agricultural Investment Land Administration Agency, Annual Performance Report (2014/15), p. 11
1271 presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)
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since taking delivery of the land as per Article 13(1)(2). On the other hand, if the investor
managed to develop the land only partially, Article 13(1)(3) requires the investor to restore the
part of the land not developed by effecting two years land rental since the making of the

agreement.

Moreover, Article 9(6) of the agreement provides that the lesssor is in a position to terminate the
agreement upon issuance of six month prior notice to the investor for good reasons”. This is
echoed in Article 5(4) of the agreement which entitles the lessor to terminate the agreement for
“justified good cause”. At this point, it is appropriate to inquire what situations may fall within
the ambit of “justified good cause” or “good reasons". Article 9(7) provides a similar right to
terminate the agreement to the investor upon issuance of six months prior notice for its own good
reasons in line with Article 3(6) of the agreement. Nevertheless, the agreement does not specify

situations which amount to “justified good cause.”

Similarly, Article 9(3) stipulates that the agreement shall be terminated if the leassor fails to
fulfill or observe any of its obligations or covenants. However, a party who seeks to terminate
the agreement is required to put the other party in default upon the issuance of six months prior
notice. For instance, the failure on the part of the lessor to deliver the land to the lessee is one of
the grounds which entitle the investor to terminate the agreement unilaterally in accordance with
Article 9(2) of the agreement. In addition, the expiry of the lease contract period or the period
extended based on the mutual agreement of the parties is one of the reasons that bring about the

termination of the agreement as indicated in Article 9(1).

Similarly, Article 14 of the 2009 Agricultural Investment Land Rent Enforcement Guidelines
stipulates six grounds of termination of the agreement. These are if the investor is found in
activities which are at variance with the ones indicated in the project proposal submitted, if the
investor failed to develop the land as per the schedule in the project proposal, violation of
investment laws and regulations of the country, termination upon the request of the investor,

expiry of the time period of the investment and failure to effect timely payment of land rent.

The Guidelines hints at a possibility whereby the investor may be held liable pursuant to the law
in the event of termination of the agreement. Article 14(1) (6) stipulates that the investor shall be

‘legally culpable” although the provision does not specify as to the exact nature of the liability
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envisaged. Moreover, the provision qualifies the possibility of being held legally liable by adding
the phraseology “if necessary.” Thus, it is far from clear what circumstance warrant the investor

to be held legally liable and the nature of the legal recourse envisaged in this context.
7.9. Settlement of Disputes

International investment contract also deal with the law applicable to interpret the contract in
case of disputes.'?’? These clauses regulate issues concerning the role of courts of home state,
arbitration in the home state under domestic law, international arbitration process and the
like.1?® Therefore, such contracts confer more sweeping rights to an international investor as

opposed to the domestic investor who is subject to the domestic laws. 27

The standard form contracts do not seem to ascribe any role to the laws of another State or
international law as interpretational basis.’?”® Article 17 of the standard form contracts dwells
upon settlement of disputes. It stipulates that both parties will do their utmost to resolve the
dispute amicably and to their mutual satisfaction. The provision goes on to state that the dispute
shall be referred to the Ethiopian Federal Court in the event where the parties are unable to reach
agreement. The fact that the contract does not encourage international arbitration and prioritizes

domestic process is one of the strong points of the contract.*?®

Some of the provisions in the contracts concluded between the Ethiopian Agricultural Investment
Land Administration Agency and foreign large scale agricultural investors echo similar
provisions to be found in the Bilateral Investment Treaties alluded in the fifth chapter of the
thesis. Thus, Bilateral Investment Treaties (BITs) form part and parcel of the laws applicable to
govern large scale agricultural investment, namely, Ethiopian domestic law, the international
contract between the parties and the BITs. In many cases, the BITs include provisions
concerning settlement of disputes between a State Party and an investor from the other State
Party. For instance, Articles 9 -10 of the BIT signed between Ethiopia and India on June 5, 2007

can be considered as a case in point. Article 9(1) of the treaty mirrors Article 17 of the standard

1272 Cyffaro and Hallam (n 1)

1273 jpig

1274 jhig

1275 Mann (n 845)

1276 Carin Smaller, ‘Investment Contracts for Farmland and Water: Investment Contracts for Farmland and Water:
Ten Steps’< http://www.iisd.org/pdf/2013/investment_contracts_farmland_en.pdf> accessed September 13, 2014
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form contracts which stipulates that, as far as possible, disputes shall be settled amicably. Article
9(2) provides two options for dispute settlement in the event where the dispute has not been
settled within a period of six months from the date either party to the dispute requested amicable
settlement. First, Article 9(2) (a) provides that the dispute shall be submitted to the competent
court of the Contracting Party. Second, Article 9(2) (b) of the treaty submits that an International
Conciliation will consider the dispute under the Conciliation Rules of the United Nations
Commission on International Trade Law (UNCITRAL).

The question will be what if the parties fail to agree on the aforementioned dispute settlement
procedures. Article 9(3) of the sample BIT that Ethiopia signed with India stipulates that the
International Center for Settlement of Investment Disputes (ICSID) shall consider the matter.
Although Ethiopia signed the Convention on the Settlement of Investment Disputes between
States and Nationals of other States in 1965, it has not yet ratified the treaty. ICSID is established
by virtue of this treaty. If Ethiopia has not ratified the treaty, it is not possible to consider the
country as a State party to the treaty. Article 9(3) (a) of the sample BIT under consideration
requires membership to the Convention to trigger the application of this provision. Thus, this
forum of dispute settlement shall not be operational pending the ratification of the Convention by
Ethiopia. Article 9(3) (b) & (c) goes on to provide that the dispute shall be referred to the
International Center for Settlement of Investment Disputes under the Rules Governing
Additional Facility for the Administration of Proceedings by the Secretariat of the Center
(Additional Facility Rules), or an international ad hoc arbitral tribunal in accordance with the
Arbitration Rules of the United Nations Commission on International Trade Law (UNCITRAL).
Article 9(4) stipulates that the arbitral awards shall be final and binding on both parties to the

dispute and shall be made in accordance with the provisions of this Agreement.

Nevertheless, the contracts are silent as regards the role of surrounding communities located in
the vicinity of the investment in the process. Local community should be given active role in
terms of reporting to and giving input for settlement of disputes as they are the ones who have
the most immediate interest in the proper enforcement of the investment agreement as opposed to

officials in capitals.*?’

1277 Mann (n 845)
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Responsible contracts on agricultural investment should also include specific provisions on
management compliance and dispute settlement process.'?’® Article 12 of the standard form
contracts currently employed in Ethiopia stipulates that the contracts will be governed by
Ethiopian laws. Nevertheless, this is likely to pose a predicament since existing laws in Ethiopia
pertaining to issues of large scale land investments are weak and inadequate. This problem could
be remedied if the contracts alluded to basic levels of conduct pursuant to international
standards.'?’® At this juncture, it is possible to mention the case of Environmental and Social
Code of Practice adopted by the Ministry of Agriculture. It would also be prudent to include
some of the outcome of the EIA or human rights due diligence in the contractual arrangement.

However, certain provisions relating to settlement of disputes to be found in some of the
contracts used by the regional states are very problematic. For instance, one can consider the
case of FRI-EL Green power SPA agreement alluded to above. On April 4, 2007, the Trade and
Industries Department of South Omo Zone in Southern Nations, Nationalities and Peoples
Regional State signed a lease contract with FRI-EL Green power SPA. As per Article 1 of the
contract, the Department alienated 30,000 hectares of land found in the regional state to the
company to be used for agricultural purposes. Although the agreement did not specify the exact
agricultural purposes, it was learnt that the company sought to engage in the production of palm
oil and jatropha plants on the tract of land. The land designated for the investment is located in
Dasenech and Gnangatom woredas (districts) of the zone. The land allocated to the company
partly overlapped with the former Ethio-Korea Agricultural Development Enterprise
administered under the North Omo Agricultural Development Enterprise. The Privatization
Agency also handed over the Ethio-Korea Agricultural Development enterprise to the company
according to a contract concluded on February 4, 2007.12° Article 4 of the Agreement stipulates
that the lease shall last for a period of 70 years. The lessee undertook to pay yearly land rental of
49 birr per hectare starting from the seventh year after the delivery of the land.*?8* However, the

agreement does not stipulate the total amount of land rent that the company is supposed to pay

yearly.

1278 |b|d

1279 |b|d

1280 | etter dated May 6, 2011 written by FRI-EL GREEN Power Company to South Omo Zone Administration

1281 A lease contract made between Trade and Industries Department of South Omo Zone in Southern Nations,
Nationalities and Peoples Regional State, Ethiopia and FRI-EL Green power SPA, April 4, 2007, Article 5(1) & (2)
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Article 13 of the Agreement deals with dispute resolution. The provision reads as follows:

1.

All disputes, disagreements or conflicts that may arise between the parties shall be settled
amicably.

Where the parties fail, within a reasonable time, to settle the disputes, disagreements or
conflicts amicably, the dispute shall be finally settled by arbitration in Singapore in
accordance with the Arbitration Rules of the Singapore International Arbitration Center
(“SIAC”) for the time being in force, which rules are deemed to be incorporated by
reference to this clause. The Tribunal shall consist of three arbitrators.

Each party shall appoint one arbitrator and the two arbitrators so appointed shall choose a
third arbitrator who shall serve as a Chairman. In case a party fails to appoint its
arbitrators or the two arbitrators fail to choose a third arbitrator within 30 days, then the
Chairman of the SIAC shall appoint an arbitrator on their behalf.

The award of the arbitrators shall be final and binding upon the parties.

The seat of the arbitration shall be Singapore, while the physical place for conducting the
arbitration meetings shall be in Addis Ababa.

The arbitration proceedings shall be conducted in the English language.

After the company took delivery of the land and started digging canals, the administration of

Dasenech woreda stopped it based on a letter dated December 12, 2007 stating that its activities

are illegal.*?82 This led to the suspension of the activities of the company for a significant period

of time pending the demarcation of the land allocated.!?®® The demarcation of the land

designated for the company culminated on August 8, 2009 although it was supposed to have

been finalized on March 9, 2008.1%* The company was also issued with the land holding

certificate on January 28, 2010.

The company complains that the development of the land did not proceed as planned due to

delay in the delivery of the land holding certificate and the actual delivery of the land which in

turn delayed the importing of water pumps and workshop equipment needed for the activities.128°

1282 | etter dated December 12, 2007, written to FRI-EL Green Power Company by Dasenech Woreda (district)
Administration Office, SNNPRS

1283 | etter dated May 6, 2011 written by FRI-EL Green Power Company to South Omo Zone Administration
1284 |b|d
1285 |b|d
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Moreover, it submitted that the geo-membrane cover spanning over 15 square kilometers was
stolen on different occasions by armed robbers leading to the destruction of the seedlings. Effort
made to stop the robbery did not succeed and the threat of further robbery was still there. 128

Nevertheless, the company received a letter notifying it that the 30,000 hectares of land which
has been allocated to it based on the original contract has been reduced by half to 15,000 hectares
since the company is unable to develop the land as was stipulated in the agreement within a
reasonable time. Accordingly, the company was also requested to enter into a new contractual
arrangement based on these changes. The company argues that this decision was made only a
year and four months after taking possession of the land and issuance of the land holding
certificate.?®” This decision was taken by the South Omo Zone administration on March 11,
2011 following the evaluation of the performance of the project by the South Omo Zone
Council.*?® The company protested the decision contending that the council of the zone did not
witness firsthand the development activities on the ground by coming to the site.}?®® The
company sought this to be rescinded.*?%

According to the lawyer of the Ethiopian Agricultural Investment Land Administration Agency,
the agreement concluded between the parties suffers from many shortcomings. To begin with,
the contract mixed upon the rights and obligations of the lessee by dealing with the matter in a
single provision, namely Article 8.12%! The legal memorandum of the lawyer goes on to state that,
as this is a contract which lasts for a period of 70 years the rights and obligations of the parties
should have been dealt with separately in distinct provisions.*?°? Furthermore, the contract has
not clearly outlines the rights of the lessor except that of the right to monitor the activities of the

lessee within the plot of land allocated.

1286 Ibld

1287 Ibld

1288 The Office of the President of SNNPRS also decided the designation of 82 hectares of land from the former
Ethio-Korea Farm to the expansion of Amorate town according to a letter dated January 17, 2008.

1289 | etter dated May 6, 2011 written by FRI-EL GREEN Power Company to South Omo Zone Administration

1290 As the reduction of the size of the land amounts to variation, it needed to be governed according to the terms of
the agreement. As per Article 10 of the agreement, any adjustment of the agreement requires the agreement of both
parties. Nevertheless, it is clear from the circumstances of the case that the company never consented to such a
reduction.

1291 Mrr, Assefa Amde, Directorate, Legal Affairs Directorate, Ethiopian Agricultural Investment Land
Administration Agency, Legal Memorandum concerning the Agreement Concluded between Trade and Industries
Department of South Omo Zone, SNNPRS & FRI-EL Green power SPA

1292 Ibld
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In regard to termination, the agreement stipulates only two grounds.'?®® First, the agreement may
be terminated in the event of delay in payment of the lease fee for two consecutive years without
the consent of the lessor. Second, the contract may be terminated upon the failure f the lessee to
commence the project on the land without any acceptable cause within one year after the
delivery of the land. Article 9(2) & (3) is of particular interest in the context of the discussion on

the design of the contract relating large scale agricultural investments. It reads as follows:

In the event of termination of the lease, howsoever caused, then the lessee shall be
entitled to claim from the lessor and the Government of Ethiopia compensation of a fir

amount taking into account the total amount invested by the lessee.

In addition Article 9(3) goes on to state that the lessee is required by the operation of the laws of
Ethiopia or any Ethiopian government or regulatory agency, or any action of such agency to
abandon the operations on the land or to surrender possession of the land (including the refusal to
grant or the cancellation of any license required by the lessee to occupy or carry on operations on
the land by any such agency), the lease shall thereupon be deemed to be terminated, and the
lessee shall be entitled to claim from the lessor and the government of Ethiopia compensation of
a fair amount taking into account the total amount invested by the lessee, as well as an amount

representing loss of profits.

The consideration of such provisions in the agreement is a clear manifestation of the one-sided
nature of the contract which is highly favorable to the investor. This is particularly clear
considering the fact that the company is entitled to claim fair compensation regardless of the
grounds for the termination of the agreement as can be gathered from the phrase “howsoever
caused.” In his assessment of the agreement, the Director of the Legal Affairs Directorate of the
Ethiopian Agricultural Investment Land Administration Agency also concluded that the terms of
the agreement unduly favour the company at the expense of the country.'?®* The inclusion of
such provisions led the Legal Affairs Directorate of the Agency to conclude that the contract is

more generous to the lessee than the lessor. However, the termination of the agreement would be

1293 A lease contract made between Trade and Industries Department of South Omo Zone in Southern Nations,
Nationalities and Peoples Regional State, Ethiopia and FRI-EL Green power SPA, April 4, 2007, Article 9(1) (a) &
(b)

1294 Mrr. Assefa Amde, Directorate, Legal Affairs Directorate, Ethiopian Agricultural Investment Land
Administration Agency, Legal Memorandum concerning the Agreement Concluded between Trade and Industries
Department of South Omo Zone, SNNPRS & FRI-EL Green power SPA
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very difficult due to the fact that the lessee has already paid the yearly land rental to the tune of
1.4 million birr. Since the agreement entitles the lessee to a fair compensation, irrespective of the
party which terminates the agreement. In the event of dispute between the parties, the parties will
be obliged to submit the dispute to Singapore International Arbitration Center (“SIAC”). Owing
to the fact that SIAC charges in foreign currency for the services it renders it is evident that the
amount of fee to be paid would be very high. Thus, the Legal Memorandum concerning the
Agreement concluded between Trade and Industries Department of South Omo Zone, SNNPRS
& FRI-EL Green power SPA Legal Affairs Directorate culminates by suggesting the
shortcomings in terms of the design of such contracts and the need for legal capacities and
education in this regard.'?® The Legal Affairs of the Agency also characterized the agreement as

“very weak”.12%

The South Omo zonal administration contends that 15,000 hectares of land has been taken away
from the FRI-EL due to poor performance. Even if FRI-EL argued that the zonal administration
has to replace the 15,000 hectares of land taken away from it, the administration denied this is
actually the case as can be seen from a recent report.!?®” On the contrary, the zonal
administration produced a copy of the letter it claimed to have written to FRI-EL requesting the
later to take delivery of the rest 15,000 hectares of land. *2*® Agreement was reached for the
company to present a letter demanding the replacement of the 15,000 hectares that was taken

away and conclude a new contract by preparing a new business plan.?%
7.10. Annexes to the Agreements and Authentication of the Agreement

Article 16 of the standard form contracts stipulates that certain documents will accompany the
agreements. These documents include the site plan of the leased land, the photocopy of the ID or
passport of the lessee or a person duly authorized by the lessee and the photocopy of the
Memorandum and Articles of Association of the lessee. Nevertheless, it is not clear the
importance of appending such documents to the agreement. It would have been much better if

the agreements are accompanied by such other documents such as community development plans

1295 |b|d
1296 |b|d
1297 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS (March 2014) 15
1298 |b|d
1299 |b|d
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and human rights due diligence. Article 4(8) of the standard form contracts stipulates that the
investor is required to submit an advance action plan as regards the use of the rural land. Thus,
the advance action plan that the provision alluded to should have been mentioned as one of the
documents forming part and parcel of the annex to the standard form contracts. The need to
append the Environmental Management Plan and Action Plan, which is prepared based upon the
results of the EIA, to the contractual arrangement.

Article 11 of the contracts specifies that the agreement shall not be subject to requirements of
registration and approval by a notary office. Instead, the provision stipulates that the Ministry of
Agriculture, the lessor, shall guarantee the validity of the agreement in spite of the absence of
registration as a representative and the highest authority of the federal Democratic Republic of
Ethiopia with respect to the lease agreement. It appears that this provision in this contractual
arrangement has the effect of sidestepping relevant laws concerning registration of contracts. The
provision goes on to state that copies of the contract agreement shall be sent to the lessee,
District administration, finance office, investment commission and other concerned bodies
accompanied a cover letter seeking the cooperation on the part of these organs seemingly for the
performance of the contract. The provision would be incompatible with Article 1723 of the Civil
Code which requires that contracts which create or assign the right of usufruct in immovables to
be registered.’3% Although the law provides different options for the registration of contracts
concluded with organs of public administration including at court, notary or public
administration, it does not relieve such contracts from the requirement of registration.*3
Similarly, the federal land legislation also requires registration since it calls for the application of

required procedures in the case of rural land lease agreements. 302
Conclusion

The standard form contracts employed in large scale agricultural investments are not sufficiently
informed by international recommendations including the Voluntary Guidelines on the
Responsible Governance of Tenure of Land (VGGT) and the Principles of Responsible

Agricultural Investment (CFS-RAI). The standard form contracts used in Ethiopia in relation to

1300 Eljas (n 75)
1301 |b|d
1302 The Federal Rural Land Administration and Land Use Proclamation , Article 8(3)
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large scale agricultural investments are characterized by economic disequilibrium and unfairness.
In other words, these contracts manifest the absence of the balance of the parties’ rights and
obligations.?3® The contracts stipulate substantially disproportionate obligations to the parties.
The contracts do not properly accommodate environmental, economic and social concerns.
Admittedly, the agreements concluded by investors with regions and woreda (district)
administrations are particularly inappropriate as illustrated by the FRI-EL Company case.**% The
investors are at liberty to determine the type of crops to grow and where to market their produce.
Partly explained by the impact of investment law and the package of incentives offered, the
investors are not under obligation to supply the local and the national market as such. Instead, the
investors are strongly encouraged to export their produce abroad.*® There are no contractual
provisions requiring the investors to meet the food security needs of the local population. The
contracts do not include contractual obligations requiring the investors to provide social services
to the local communities or engage in the construction of infrastructure. On the contrary, it is the
government which has been responsible for the construction of infrastructure including roads and
irrigation schemes employed for the use of the investment projects.’** Owing to the fact that the
contracts do not sufficiently specify the development obligations expected of the investor, it is

difficult to consider the contracts as being carefully constructed.

1303 Cotula (n 604)
1304 EAILAA, Agricultural Investment Land Utilization Reform Follow-up and Support Activities Manual, p.8

1305 Rahmato (n 32)
1306 |b|d
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Chapter Eight

Human Rights and Environmental Impact Assessments in

Agricultural Investments

Introduction

Agricultural investment is one of the different forms of business enterprises with potential
adverse human rights impacts. The activities of agricultural investors can affect the rights of
communities where they operate. The impact that such activities entail may be positive or
negative. Positive impacts include, generating employment and improving livelihood by way of
benefit sharing schemes, while negative impact includes the displacement of communities.
Agricultural investors bear human rights responsibility to mitigate the adverse impacts of their
activities. Consequently, the tenth CFS Principle for Responsible Investment in Agriculture and
Food Systems calls for the review of impacts and ensure accountability and transparency. It
stipulates that there has to be mechanisms to review economic, social, environmental, and
cultural impacts and ensure the accountability and transparency of each actor to all relevant
stakeholders.*®” Such mechanisms need to provide prior, independent, and participatory
assessment of potential and realized impacts involving all stakeholders. Apart for that,
mechanisms must be in place to implement remedial actions in the case of negative impacts
and/or non-compliance with applicable national laws and/or contractual obligations.’*%® Given
the size of many of the agricultural investments in question, it is argued in this thesis that human
rights impact assessments need also to be undertaken as per the United Nations Guidelines on
Business and Human Rights (UNGPs). Thus, the chapter outlines the pressing need for human

rights due diligence in large scale agricultural investments in Ethiopia.

1307 CFS, Principles for Responsible Investment in Agriculture and Food Systems (n 543) Principle 10
1308 |b|d
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8.1. The Legal and Policy Framework on Environmental Protection and Large Scale

Agricultural Investments

Ethiopia has adopted the strategy on Climate Resilient Green Economy (CRGE). The country
has adopted a variety of policies, laws and regulations to ensure social and environmental
protection in relation to investments including large scale agricultural investments. These include
the adoption of Social and Environmental Code of Practice to govern large scale agricultural
investments. The country is also a State Party to a number of international instruments aimed at
the protection of the environment. Ethiopia ratified the United Convention on Biodiversity
(UNCBD) on May 31, 1994. The Convention on Biodiversity aims at the protection of biological
diversity, ensure the use biological diversity sustainably and ensuring benefit sharing biological
resources are commercialized. The country ratified the Convention by virtue of proclamation
98/1994. Ethiopia has also adopted National Biodiversity Strategy and Action Plan in December
2005, which underwent revision in June 2014. The country also adopted the Proclamation on
Access to Genetic Resources and Community Knowledge and Community Rights (Proclamation
482/2006). Ethiopia ratified the Protocol to the United Nations Framework Convention on
Climate Change (UNFCCC) (the Kyoto Protocol) on 2 May 1994 by virtue of Proclamation
97/1994. Ethiopia ratified the United Nations Convention to Combat Desertification (UNCCD)
by virtue of Proclamation 80/1997. Ethiopia ratified the Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes by virtue of Proclamation 356/2002. Ethiopia
ratified the Convention for the Control of the International Trade in Endangered Species of
Wildlife (CITES) in 1989. Ethiopia ratified the Stockholm Convention on Persistent Organic
Pollutants (POPs) on May 22, 2002 by virtue of Proclamation 279/2002.

In addition to the aforementioned international instruments, the FDRE Constitution has
stipulated a number of provisions aimed at the protection of the environment. Article 44(1) of the
FDRE Constitution stipulates the rights of all persons to a clean and healthy environment. Article
44(2) goes on to state that all persons who have been displaced or whose livelihoods have been
adversely affected as a result of State programmes have the right top commensurate monetary or
alternative means of compensation, including relocation with adequate assistance. Article 43(2)
of the FDRE Constitution provides that nationals have the right to participate in national

development and, in particular, to be consulted with respect to policies and projects affecting
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their community. Article 92(1) of the Constitution provides that government shall endeavor to
ensure that all Ethiopians live in a clean and healthy environment. Article 92(2) of the
Constitution goes on to state that the design and implementation of programmes and projects of

development shall not damage or destroy the environment.

Furthermore, Ethiopia has also adopted domestic legislative framework concerning the
protection of the environment. Apart from the adoption of its Environmental Policy, the country
has adopted a variety of subsidiary legislation for the implementation of the policy. Accordingly,
it adopted the Environmental Impact Assessment Proclamation (Proclamation 299/2002),
Environmental Pollution Control Proclamation (Proclamation 300/2002) and Solid Waste
Management Proclamation (Proclamation 513/2007).

In spite of the aforementioned legal and policy framework, the actual implementation of large
scale agriculture agricultural investments in the country appears to be contrary to many of the
obligations that the country has undertaken by the international instruments and domestic
legislation. As will be discussed below, agricultural investments are plagued with several adverse
social and environmental effects on the environment including the disforestation and burning of
forest resources, the loss of biodiversity, pollution and degradation of water and soil resources,
distorted utilization and management of agricultural chemicals, the absence of conducive
environment for workers, the failure to take due recognition for the way of life of inhabiting and
surrounding communities and others.**%® Moreover, water and soil resources have been subjected
to wastage, degradation and erosion, the soil is increasingly salty, rivers filled up with earth and

landslide, the stockpiling of chemicals nearby the residence of workers, etc.
8.2. The Mandate of EAILAA in relation to the EIA Process

The EIA process is an indispensable mechanism for the enforcement such constitutional rights
and obligations.*®® Moreover, the Environmental Policy of Ethiopia provides that EIA study

reports should not only consider physical and biological impacts but also address social, socio-

1309 Mrr. Addisu Negash, Environmental Protection Directorate, Ethiopian Agricultural Investment Land
Administration Agency, Presentation in relation to the Consultative Workshop on Social and Environmental Code
of Practice [held on December 15, 2015]

1810 EDRE, Environmental Impact Assessment Proclamation, Proclamation 299 (n 1012), Preamble
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economic, political and cultural conditions.®'* The Policy also highlights the importance of
public consultation as an integral part if the EIA process.®'2 Consequently, the policy highlights
the need for ensuring the social, socio-economic, political and cultural conditions in EIA

procedures, 313

One of the prerequisites for responsible agricultural invests is the need to undertake prior
assessments of the potential positive and negative impacts. Environmental Impact Assessments
(EIA) or Environmental and Social Impact Assessments (ESIA) are the preferred means for such
assessments.’314 The Ministry of Environment and Forest and Regional Environmental
Protection Organs are required to undertake oversight and follow up of the implementation of the
project to ensure that it is environmentally sustainable. 3

The Environmental Protection Authority (EPA) had been the organ in charge of regulation of
environmental Impact Assessments (EIA).1316 In 2013, the mandate of the EPA was passed to the
Ministry of Environment and Forests based on proclamation 803/2013. While it was in
operation, the EPA developed directives that identify categories of projects that require EIA, for
the issuance of guidelines that direct the preparation and evaluation of EIA study reports and for
the evaluation of EIA a study reports on projects subject to federal licensing, execution or
suspension, and on projects likely to cause inter-regional impacts.t®'” Although the establishment
Proclamation vested the then EPA with the authority to conduct EIAs, the Authority lost this
power as a result of the decision reached by the Council of Ministers on the occasion of its 73
Regular Meeting on November 14, 2008. The Council of Ministers rendered the decision based
on Article 6(24) of Proclamation on Environmental Protection Organs Establishment which
stipulates that the Environmental Protection Authority (EPA) is empowered to delegate some of

its powers and duties to other agencies. Accordingly, the Council of Ministers delegated other

1311 FDRE, Environmental Policy of Ethiopia (1997) p.24

1312 |b|d

1313 |hid, p.25

1314 International Land Coalition, Oakland Institute and Global Witness (n 419), See also Environmental Impact
Assessment Proclamation (n 1012), Preamble

1315 Rahamato (n 29)

1316 FDRE, Environmental Protection Organs Establishment Proclamation 295/2002, Federal Negarit Gazeta, Year 9,
No 7, October 31, 2002, Article 6

1817 FDRE, Environmental Impact Assessment Proclamation (n 969), Article 5 and 8, See also Mellese Damtie and
Mesfin Bayou, Overview of Environmental Impact Assessment in Ethiopia: Gaps and Challenges
<http://www.academia.edu/2509527/Overview_of Environmental Impact Assessment_in_Ethiopia> accessed
January 30, 2014
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organs including the Agricultural Development sector of the Ministry of Agriculture to oversee
the E1As relating to agricultural projects including large scale agricultural investments, 318

Based on this decision, the Ethiopian Environmental Authority delegated the Ministry of
Agriculture to approve or reject the implementation of projects presented to it.!3!° Apart from
delegating the power to oversee Environmental Impact Assessment studies, the statement of
delegation also empowers the Ministry of Agriculture to undertake monitoring of the
implementation of such studies. The statement of power of delegation also prescribes the terms
and conditions under which the Ministry is to exercise its delegated power. The Ministry is
required to submit the Environmental Impact Assessment study reports to the Authority

quarterly.

By virtue of this delegation, the Ministry has the authority to make decisions on and evaluate the
EIA study reports developed by the proponent.’®2° The delegation of undertaking EIA to the
Ministry of Agriculture has been criticized since the Ministry does not have the requisite
technical capacity to undertake such assessments.**?! It is also contended that enabling an organ
to review and approve the implications of its own licensing decisions leads to conflict of

interest, 1322

In spite of this, the Ethiopian Agricultural Investment Land Administration Agency outlined a
draft guideline to guide the EIA process in July 2014. According to this guideline, the purpose of
undertaking the EIA is to maintain the natural balance that should exist in the project site of large
scale agricultural investments.32® The Guideline goes on to state that it is aimed at avoiding or

mitigating the adverse impacts of agricultural investments.’*>* Moreover, the guideline

1318 Agreement on delegation to undertake EIA by other Ministries took place on November 14, 2008. See Tesafye
Abate (n 971) 103

1319 Statement of Delegation of the Power by Ethiopian Environmental Authority to the Ministry of Agriculture to
approve or reject projects based on EIA Study Reports based on the decision of the Council of Ministers on the
occasion of its 73 Regular Session on November 14, 2008 based on Article 6(24) of the Environmental Protection
Organs Establishment Proclamation 295/2002; See also Ethiopian Agricultural Investment Land Administration
Agency, Draft Guidelines on EIA Process on Large-Scale Agricultural Investments, Preamble, July 2014

1320 Tesafye Abate (n 971) 103

1321 World Bank, Rising Global Interest In Farmland: Can It Yield Sustainable and Equitable Benefits?

< http://siteresources.worldbank.org/INTARD/Resources/ESW_Sept7 final final.pdf> accessed January 30, 2014
1322 Tesafye Abate (n 971) 103

1323 EAILAA, Draft Guidelines on the EIA Process on Large-Scale Agricultural Investments (July 2014)

1324 |b|d
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underscores the need for EIA to make utmost of the limited land resources of the country to
ensure sustainable benefits for the people.’®?® The preamble of the draft Guideline also
underlines the need to ensure the implementation of relevant proclamations including

Environmental Impact Assessment Proclamation 299/2002 and regulations and directives. 32

8.3. Requirements of Environmental Impact Assessment (EIA) in Large-Scale Agricultural

Investments

The EIA process in large scale agricultural investments needs to be in line with the basic
principles of EIA including early application, participation, issues based, consideration of
alternatives, accountability, flexibility, credibility, time and cost-effectiveness, transparency,
supportiveness, conservation-based and practicality.’®’ The EIA Process in large-scale
agricultural investments involves different steps including screening, scoping, and the time frame
or undertaking EIA, the preparation of the EIA study report, Impact Analysis and Mitigation,
review of the EIA report and decision making and examination of alternatives as discussed

below.
8.3.1. Screening

According to the Environmental Impact Assessment Proclamation categories of projects likely to
have negative impacts are required to undergo EIA study.'*?® On the contrary, the Proclamation
stipulates that projects not likely to have negative impacts on the environment are not required to
undergo EIA study.®3?® Nevertheless, the definition and determination of whether or not a given
project is likely to require such study is susceptible to manipulation since it gives a wide margin
of administrative discretion.*®® In spite of this, the interview conducted with the Coordinator of
EIA case team of the Environmental Protection Directorate of the Ethiopian Agricultural

Investment Land Administration Agency revealed that screening is not undertaken when it

1325 |b|d
1326 |b|d

1327 Environmental Protection Authority (EPA) of the FDRE, Environmental Impact Assessment Procedural
Guideline, Series 1 (2003) 6-7

1328 EDRE, Environmental Impact Assessment Proclamation (n 969), Article 5(2)(b)

1329 ibid, Avrticle 5(2)(a)

1330 World Bank (n 1250)
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comes to large scale agricultural investments.!33! He explained that this is due to the fact that all
such projects are always required to undergo Environmental Impact Assessment without the need
to screen.’®* The Social and Environmental Code of Practice for Agricultural Investment issued
by the Ministry of Agriculture in May 2011 also makes it clear that investors engaged in
agricultural investment are duty bound to undertake EIA 1333

The Environmental Council Directive outlines those projects which require environmental
impact assessment.’*** The Directive does not outline criteria for the determination of which
projects are subject to screening of EIA. Instead, it lists twenty two forms of projects which will
be subject to EIA screening. Accordingly, the Directive stipulates that irrigation development
projects exceeding 3000 hectares, horticulture and floriculture development projects, and
investments near protected areas require environmental impact assessment.’®*® Thus, the
Directive does not clearly require agricultural investments, large or small, be subject to
environmental impact assessment. The annex to the statement of the delegation of power by Ethiopian
Environmental Authority to the Ministry of Agriculture also lists, among others, “investments near
protected areas” as requiring environmental impact assessment.*3*¢ However, the phraseology
remains nebulous and does not necessarily refer to large scale agricultural investments which

may not take place nearby such protected areas.

On the other hand, the draft guideline on the process of EIA in relation to large scale agricultural
investments developed by the Environmental Protection Directorate of the Ethiopian Agricultural
Investment Land Administration Agency outlines the projects that are duty bound to prepare EIA
study reports. These include agricultural investments on projects more than 500 hectares of land,
projects likely to displace more than 100 households, large scale land reclamation projects, dams

and manmade impoundment in low land areas covering an area of 100 hectares or more, projects

1331 Interview with Addisu Negash, EIA Case Team Coordinator, Environmental Protection Directorate, Ethiopian
Agricultural Investment Land Administration Agency, May 20, 2014

1332 Ibld

1333 Ministry of Agriculture, Social and Environmental Code of Practice for Agricultural Investment (May 2011) 6
1334 FDRE, Environmental Protection Authority, Directive issued to Determine the Categories of Projects Subject to
the Environmental Impact Assessment Proclamation No. 299/2002 (Directive No.1/2008)

1335 Ibld

1336 Statement of Delegation of the Power by Ethiopian Environmental Authority to the Ministry of Agriculture to
approve or rejects projects based on EIA Study Reports based on the decision of the Council of Ministers on the
occasion of its 73 Regular Session on November 14, 2008 based on Article 6(24) of the Environmental Protection
Organs Establishment Proclamation 295/2002
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on 250 hectares of land or more which involve the construction of dams or manmade lakes,
groundwater fed irrigation projects more than 100 hectares, river diversions and water transfers
between catchments and drainage area of forestry wetlands or wildlife habitat covering an area of
10 hectares or more.3¥” The omission of projects on less than 500 hectares of land appears to be
incorrect since such projects may still cause potentially significant effects. In the view of the
writer, agricultural investments on less than 500 hectares of land should be subject to the EIA
process as there is a high degree of public interest in relation to such projects.**® Te claim that
agricultural projects on tract of land measuring less than 500 hectares of land do not entail
significant environmental impacts does not appear to be tenable.

8.3.2. Scoping

The proponent of a given large scale agricultural investment must first prepare a scoping report
before the EIA study report. The scoping report dwells upon a variety of introductory matters,
the study area and its boundaries, review of previous studies and policies, baseline data, public
and stakeholder involvement, the method of data collection and analysis, impacts and issues to
be studied, matters that need to be included in Environmental Management and Monitoring
Plans, deliverables, timetable and requirements for completion of the EIA process and EIA
practitioners and experts.**3 Thus, the scoping report is required to include the objectives and
background of the project and the location, site, slope, topographic, soil and drainage maps of the
site.?340 The scoping report aims to involve groups potentially affected by the project, consider
reasonable alternatives, evaluate concerns expressed, understand local values, determine
appropriate methodologies and establish terms of reference for the EIA study report.®**! The
scoping report must show the composition of the EIA study team along with their addresses and
their expertise and qualification in the field.***? The profile, organizational chart, license of firms

engaged in the preparation of EIA study reports must also be shown in the scoping report.343

1337 EAILAA, Draft Guidelines on the EIA Process on Large-Scale Agricultural Investments (July 2014)

1338 |b|d

1339 |b|d

1340 EAILAA, Guidelines on Preparation of Scoping Report on Large-Scale Agricultural Investments

1341 Environmental Protection Authority of the FDRE, Environmental Impact Assessment Procedural Guideline
Series 1 (2003) 9

1342 EAILAA, Guidelines on Preparation of Scoping Report on Large-Scale Agricultural Investments

1343 |b|d
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The Social and Environmental Code of Practice for Agricultural Investment requires that all
relevant elements indicated in the Code should be included in the EIA study reports.’3*4 The
Ethiopian Agricultural Investment Land Administration Agency requires investors to undertake
Environmental Impact Assessment (EIA) but not human rights diligence. Nevertheless, the EIA
study reports also touch upon social aspects including treatment of labourers and the local
community. Thus, it can be said that some of the EIA study reports consulted dwell upon certain
human rights issues. There is also a tendency to understand EIA study reports as including issues
related to observance of core labour standards and the treatment of local communities.3%°
However, they do not amount to human rights due diligence in the sense explained above. The
project proponent should proceed to the preparation of the EIA study report once the scoping
report is approved by the Agency.

8.3.3. Timeframe for EIA

Proper identification and mitigation of potential social and environmental risks has been
identified as one of the prerequisites of responsible agricultural investments. As per the
Environmental Impact Assessment Proclamation in Ethiopia, no person shall commence
implementation of any project that requires environmental impact assessment without
authorization from the Ethiopian Environmental Authority or the relevant regional environmental
agency.’®*® The Proclamation further stipulates that any licensing agency shall ensure that
Environmental Protection Authority or the relevant regional environmental agency has
authorized the implementation of a given project prior to issuance of any investment permit or
operating license for the project.’®**’ The Environmental Impact Assessment Proclamation
highlights the need to undertake EIA to bring about administrative transparency and
accountability, to involve the public and communities in the planning and decision making on

developments affecting them and the environment. 1348

In spite of the fact that environmental protection laws require undertaking environmental impact

assessment prior to the allocation of land for large scale agricultural investments, investment

1344 Ministry of Agriculture, Social and Environmental Code of Practice for Agricultural Investment (May 2011)
1345 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in Gambela (January 2014) 9
1346 Environmental Impact Assessment Proclamation (n 1012), Article 3(1)

1347 jhid, Article 3(3)

1348 jbid, Preamble

268



laws do not impose similar requirements.’®*® As a result, there are allegations that large scale
agricultural investments have been undertaken without environmental and social impact
assessments against what the law says.*3*° The absence of EIA study reports is more chronic in
places like.?*%* Moreover, the timeframe for the purpose of compiling EIA Study Reports is also
problematic as investors are required to undertake such studies only three months after they have
already taken delivery of the land. This is also clear from the Article 4(1) (d) of template of the
contracts for such transactions which states that “the lessee is under obligation to conduct
environmental impact assessment and deliver the report within three months of execution of this
agreement.” This provision is contrary to the Environmental Impact Assessment Proclamation
which calls for EIA prior to the approval of the project.'**2 The Draft Guidelines on EIA Process
on Large-Scale Agricultural Investments appears to change this practice by requiring the
preparation of EIA study reports before the proponent takes possession of the land concurrent
with the preparation of the feasibility study.**>

8.3.4. Preparation of the EIA Report

The Environmental Impact Assessment Proclamation provides that the project proponent is the
party responsible for ensuring the preparation of the EIA study report.?*>* In this context, the
project proponent refers to any company or investor in the private sector who initiates an
agricultural project. Thus, agricultural investors are required to submit environmental impact
assessment reports.’**° It is obvious that the EIA study has to document the impacts of the
proposed project clearly and impartially. The study is also expected to recommend the measures
for mitigation, the significance of effects, the concerns of interested public and the communities

affected.13%6

1349 Imeru Tamrat (n 53)

1350 William Davison, ‘Ethiopia Push to Lure Farm Investment Falters on Flood Plain’ (Bloomberg, November 26,
2013) < http://www.bloomberg.com/news/2013-11-24/ethiopian-drive-to-lure-farm-investment-founders-on-flood-
plain.html> accessed November 26, 2013

1351 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS (June 2013) 5

1352 EDRE, Environmental Impact Assessment Proclamation, Proclamation (n 1012)

1353 EAILAA, Draft Guidelines on EIA Process on Large-Scale Agricultural Investments (July 2014)

1354 FDRE, Environmental Impact Assessment Proclamation (n 969) , Article 7(1)
135 Rahamato (n 32)
13% International Land Coalition, Oakland Institute and Global Witness (n 424)
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The Environmental Impact Proclamation requires the assessment study to be carried out by
legally authorized and capable consulting firm comprised of who must meet the requirements
specified under the directive issued by the previous Environmental Protection Authority.** The
EIA reports are usually prepared by a firm licensed to provide consultancy services on
agriculture, land use, natural resources and the environment.!3® The project proponent is
required to adduce evidence of an agreement with such a consulting firm to undertake the EIA
study report.

Nevertheless, the environmental consultants hired by the project proponent are likely to be
favorably biased to the agricultural investment. The absence of established standards for the
licensing of consultants to practice EIA studies remains a bottleneck that entails adverse
implications on the quality of the reliability of the study.’®° There are instances that the
consulting firm hired by the proponent of the project failed to prepare the EIA study reports
properly.13%° Consequently, it becomes even more time consuming to get the approval of the
study before the appropriate body. ¢

The experts to conduct the EIA are required to be comprised of agronomist, a livestock expert,
land use expert, environmentalist, forester or ecologist, sociologist, health expert, soil and water
conservation and wildlife expert.13? Nevertheless, the environmental consultants hired by the
project proponent are likely to be favorably biased to the agricultural investment. The absence of
established standards for the licensing of consultants to practice EIA studies remains a bottleneck
that entails adverse implications on the quality of the reliability of the study.’*®® There are
instances that the consulting firm hired by the proponent of the project failed to prepare the EIA
study reports properly.3%* Consequently, it becomes even more time consuming to get the

approval of the study before the appropriate body.*3%

1357 FDRE, Environmental Impact Assessment Proclamation (n 969), Article 7(2)
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EIA study reports are required to include executive summary highlighting the main issues for
decision making. The requirement that the summary must be written in layman terms is
instrumental for the understanding of the report by local communities. The report must also
include the baseline survey on socio-economic conditions.!3*® These should include fauna, flora,
habitats, soil, water, air cultural artifacts, and socio-cultural, socio-economic and health
considerations.3®” Interestingly, the baseline is also expected to document tribes, nationalities or
clans in and around the site.**®® Likewise, the report should provide information concerning the
religion, beliefs, cultural practices of the peoples, the hierarchy of the tribal leaders and social
administration, past history of social conflicts and the manner they are resolved, places or
locations of religious or cultural ceremonies, locations of cemeteries or current burial relics and
the livelihood of the people.t®* This requirement of information on the inhabitants of the land
contradicts with the position of the Ethiopian Agricultural Investment Land Administration
Agency’s contention that the land allocated for agricultural investment is free from possession.
The requirement of baseline information on tribes and nationalities presupposes the presence of
people on the land. Moreover, one of the documents that need to be appended with the EIA
report is that of the minutes with the local communities.**”® The requirement of appending such
minutes is another manifestation of the fact that the area can be under the actual control of local

communities.

In addition, the EIA study report is required to provide information concerning number of trees
per hectare, identify existing indigenous trees and shrubs, species of high economic importance

and fodder trees, shrubs, herb species and their abundance.*"*
8.3.5. Impact Analysis and Mitigation

Impact analysis, mitigation and management form the most important aspects of EIA study
reports.t32 The EIA study report is expected to propose mitigation measures which are in

compliance with the Social and Environmental Code of Practice discussed in detail in the next

1386 EAILAA, Some Explanation about the Guideline to conduct EIA for Agricultural Investments
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chapter. The Guideline of the EAILAA requires that the report includes an account of the
prediction and assessment of each impact at all stages of the project cycle for each alternative. 37
The impacts must be distinguished as adverse or beneficial and reversible and irreversible.*3"
Moreover, measures needed to avoid or mitigate the adverse impacts must be indicated in the
report.1®”> The report must also capture the relative importance and acceptability of residual
impacts i.e. impacts that cannot be mitigated.**’® The EIA study must provide information on the
nature of the impact, extent, duration, intensity and probability.'3’” The mitigation measures that
the report may consider may take different forms including the need for changes in the project
planning and design, improving monitoring and management or monetary compensation.3"8
Once the EIA study report is authorized, the project proponent should establish an
Environmental Unit to implement the different mitigation measures indicated in the study.
Moreover, the proponent is expected to submit quarterly reports on the implementation of the
mitigation measures and other aspects of the study. The Draft Guidelines on EIA Process on
Large-Scale Agricultural Investments provides that a project proponent who fails to submit the
EIA study report or who fails to implement the EIA study report shall be liable for the penalties

stipulated in the sixth part of the Proclamation on Environmental Impact Assessment.*3®
8.3.6. Review of the EIA Report and Decision Making

Following the preparation of the EIA study report, the proponent of the large scale agricultural
investment presents the report for consideration to the Ethiopian Agricultural Investment Land
Administration Agency along with the cover letter.*® The review process is conducted by a
group of professionals ranging from five to six.’*® According to the draft Guidelines being
prepared by the Ethiopian Agricultural Investment Land Administration Agency to govern the

EIA Process on Large-Scale Agricultural Investments, the case team to review the study reports
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is to be comprised of experts on natural resource conservation or agricultural engineers, land
resource utilization or soil science, forest or plant science, sociologist or lawyer, agricultural
economist or economist.**®2 However, some argue that the absence of professionals such as civil
engineers and sanitary engineers undermines the interdisciplinary nature of the EIA study as it is
required to be.!®®  The draft Guideline also provides that the members of the case shall be
severally and jointly accountable for failure to evaluate the report in accordance with the relevant

laws of the country.138

The case team comprised of professionals from the Environmental Protection Directorate of the
Agency reviews the environmental impact assessment report and gives decision. The case team
is called upon to undertake its evaluation transparently and reliably.**® Some of the members of
the team serve as the chairperson or secretary of the case team.3® The chairperson of the case
team is responsible for coordinating the task of evaluation of the EIA study reports and to
consolidate the feedback from each of the experts in the case team as per their field of
specialization. The different parts of the EIA study report is then submitted to the members of
the case team according to their respective filed of specialization.®” The members of the Apart
from presenting the findings of the case team on the study report to a higher body, the
chairperson communicates corrections and feedback that need to be made on the report to the
consulting firm which prepared the report.*® The draft Guidelines on EIA Process on Large-
Scale Agricultural Investments provides only one day for each of the professions in the case
team to provide feedback on their respective parts of the EIA study report based on the
requirements formulated.*®*° Considering the complicated nature of such reports, the timeframe

to provide feedback by the experts appears to be very limited.
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The Draft Guidelines on the EIA Process on Large-Scale Agricultural Investments provides
different options upon evaluation of the EIA study report once it is fully evaluated. First, the case
team may approve the report without conditions. Second, the case team may give feed back to
the consulting firm to make certain corrections on the report. The report shall be approved if the
consulting team has accommodated the feedback and corrections as indicated by the case team.
On the contrary, the report shall be sent back once more to the consulting team if it has not
accommodated these concerns.’**° If the project proponent fails to commence the execution of
the project within six months after the approval of the EIA study report, the EIA report shall be
no longer valid and will have to be prepared afresh in line with Article 10(1) of the
Environmental Impact Assessment Proclamation 299/2002.13

The Ethiopian Agricultural Investment Land Administration Agency is responsible for the
evaluation of an environmental impact study report and the monitoring of its implementation
once the project is subject to licensing, execution or supervision by a federal agency or when it is
likely to produce trans-regional impact.’**2 On the other hand, the regional environmental
agencies in each region shall be responsible for the evaluation and authorization or any
environmental impact study report and the monitoring of its implementation if the project is not
subject to licensing, execution and supervision by the federal agency and if it is unlikely to
produce trans-regional impact.'*® The phraseology “by taking in to account any public
comments and expert opinions” in Article 9 (2) of the Proclamation further attests to the
importance attached to public participation and consultation in the EIA process. The phrase
indicates that there is a need for obtaining the opinion of the public about the environmental

impact assessment study report following its preparation.
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8.3.7. Consideration of Alternatives

The EIA a study reports should go as far as rejecting the proposed project if large scale
agricultural investment by the proponent is not advisable. One of the purposes of Environmental
Impact Assessment (EIA) is that of examination of alternatives which constitute environmentally
friendly options. In this regard, smallholder agriculture has been singled out in the Voluntary
Guidelines on the Responsible Governance of Tenure of Land (VGGT). It has been said that the
Voluntary Guidelines on the Responsible Governance of Tenure of Land (VGGT) does not
encourage large scale enclosures of land for investment. Instead, it calls for governments to
pursue a model of agricultural development based on smallholder cultivation. In other words, the
Voluntary Guidelines encourage investment by smallholder and smallholder sensitive

investments.

Recently, there are arguments that large scale agricultural investments are not proving
economically viable.®*** On the contrary, smallholder and family farmers are said to be even
dynamic and competitive on the global market. Likewise, the development plan of Ethiopia is
referred to as Agricultural Development Led Industrialization (ADLI). This development
strategy considers smallholder cultivation as vital for economic growth.'*®> The policy of
supporting smallholder cultivation was pursued for a decade as of the mid-1990s.** The form of
support rendered for peasants included technology packages, improved farming and resource
management practices, credit services and capacity development programs. Nevertheless, the
policy of promoting smallholder farming started to change since 2000s.13%7 Ever since this subtle
shift in policy form peasant cultivation to capitalist farming, more attention was accorded to the

role of large scale agricultural enterprises and investors,13%

8.4. The Need for Human Rights Due Diligence in Large Scale Agricultural Investment

Projects

As discussed in the third Chapter of the thesis, the human rights responsibilities of agricultural

investors is outlined, among others, in the United Nations Guidelines on Business and Human
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Rights (UNGPs), also known as the Ruggie Framework or the “Protect, Respect, and Remedy
Framework™ for business and Human Rights. The UNGPs were adopted by the Human Rights
Council of the United Nations in June 2011.13%° Apart from the adoption of this resolution, the
Council also adopted a resolution aimed at establishing an open-ended intergovernmental
working group on a legally binding instrument on transnational corporations and other business
enterprises in July 2014.24%° The UNGPs deal with not only the human rights responsibilities of
states but also business enterprises which include agricultural investors. The Guidelines apply to
all states and businesses irrespective of the size, sector, location, ownership, or structure whether
or not the state is willing and able to fulfill its human rights obligations.!4% Thus, agricultural
investments in Ethiopia as forms of business enterprises are obliged to respect the Guidelines.

The UNGPs are a set of principles developed by the UN Special Representative on Business and
Human Rights to clarify the human rights responsibilities of business enterprises. They are based
upon Protect, Respect and Remedy Framework.!*%2 The UNGPs which are informed by the
International Bill of Human Rights and they have been unanimously endorsed by the Human
Rights Council of the UN.24% They define business responsibility for fulfilling human rights and
the responsibility of home states to ensure business enterprises meet their human rights

obligations.

The Framework is predicated upon three cardinal principles.'%* First, states have the duty to
protect against human rights abuses everyone in their territory and/or jurisdiction by third parties
including private business.*®® Second, private businesses have the corporate responsibility to
respect human rights, which implies the duty to act with due diligence to avoid infringing on the
human rights of others. Third, there should be greater access by victims to effective remedy,

which may take the form of judicial or non-judicial.
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25, 2014)
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1402 The UNGPs were drafted by Professor John Ruggie, UN Special Representative for Human Rights in Relation to
Transnational Corporations and other Business Enterprises. Hence, they are sometimes referred to as the Ruggie
Framework.
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Accordingly, the Ethiopian government is required to prevent, investigate, punish and redress by
adopting appropriate policies, legislation, regulation, and adjudication.'®® The state duty to
protect is not only confined to the host state but it also extends to home state. Apart, from the
states which host the business enterprises engaged in large scale agricultural investments, the
homes states where the businesses are registered also owe the obligation to ensure that such
business are not involved in human rights abuses.'*%” These are what have been referred to as the
extraterritorial obligations of homes states in the third chapter.

One can take the extraterritorial obligations of India as many of the large scale agricultural
investment companies active in Ethiopia hail from that country.4% By virtue of the principle of
extraterritorial obligations, the Indian Government has the obligation to ensure that business
enterprises incorporated in India and engaged in agricultural investments in Ethiopia do not

infringe upon the rights of locals. 4%

Concerns relating to the violations of extraterritorial obligations also extend to those countries
providing development assistance to Ethiopia. As such countries are duty bound to ensure that
the development assistance they provide is not employed directly or indirectly to support projects
likely to involve violations of human rights in Ethiopia. Such concerns over violations of human
rights in Ethiopia in connection with villagization program has to a landmark decision by British
Courts authorizing judicial review of development assistance of the UK to the Ethiopian
government. Thus, the legal action taken by an Ethiopian farmer by the name Mr. O against the
UK can serve as a good example of the implication supporting large scale agricultural
investments may entail on other countries. In this legal battle, Mr. O claimed that he has been
evicted from and beaten under a villagization program funded by the UK. Although the UK

government denied funding the program, the High Court ruled that Mr. O has an arguable case

1406 ihid, (Nevertheless, such monitoring activities should not be tantamount to arbitrary interference in the activities
of the interference.)
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against UK’s Secretary of State for International Development.'#!! This decision amounted to a
judicial review of UK’s aid to Ethiopia.#'? Similarly, in June 2014, some of the major aid donors
to Ethiopia announced the launch of investigation of human rights abuses induced by large scale

agricultural investments , among others, in south west Ethiopia.4!3
8.4.1. The Responsibility to Respect and the Need for Human Rights Due Diligence

Private businesses have the corporate responsibility to respect human rights, which implies the
duty to act with due diligence to avoid infringing on the human rights of others. In other words,
the corporate responsibility to respect implies that companies should not infringe the rights of
others in the course of doing business.'*** This obligation requires companies to demonstrate

decency and respect for people.*#!°
The responsibility to respect human rights requires that business enterprises to:-

e avoid causing or contributing to adverse human rights impacts through their own
activities, and address such impacts when they occur4®

e seek to prevent or mitigate adverse human rights impacts that are directly linked to their
operations, products or services by their business relationships, even if they have not

contributed to those impacts.*4’

Thus, business enterprises in Ethiopia engaged in large scale agricultural investment would also
be required to refrain from violations of human rights through their own activities and also in the

span of their supply chain. With a view to identify, prevent, mitigate and account for how they

1411 jpig
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address their adverse human rights impacts, business enterprises should conduct human rights
due diligence. Apart from the UN Framework on Business and Human Rights, the Voluntary
Godliness on the Responsible Governance of Tenure (VGGT) also provides similar
requirements.!!® Thus, it states that business enterprises have a responsibility to respect human
rights and legitimate tenure rights. It goes on to state that they should act with due diligence to
avoid infringing on the human rights and legitimate tenure rights of others. The VGGT further
imposes the obligation on the part of business enterprises to include appropriate risk
management systems to prevent and address adverse human rights impacts on human rights and
legitimate tenure rights. In a manner similar to the UN Framework on Business and Human
Rights, it submits that business enterprises should identify and assess any actual or potential
impacts on human rights and legitimate tenure rights in which they may be involved by way of

human rights due diligence.

Human rights due diligence refers to the mechanisms through which business enterprises can
identify, prevent, mitigate and account for the harms they may cause or contribute and the means
through which judicial and regulatory bodies can assess an enterprises respect for human
rights.}**® Human rights due diligence is described as the principal tool that a business can make
use of to address the potential human rights impacts of its activities and operations.**?° It is the
process whereby companies become aware of, prevent, and mitigate adverse human rights

impacts. 4%

The UN Framework on Business and Human Rights identifies the common components of

human rights due diligence. These include the business responsibility to: -

e identify actual or potential human rights impacts
e prevent or mitigate adverse human rights impacts thus identified and

e account for impacts and responses to them

1418 \/oluntary Guidelines, para. 3.2.
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States.pdf > accessed January 18, 2014
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Even though, business enterprises considering engaging in large scale agricultural investment are
required to complete their Environmental Impact Study (EIS) as a precondition for approval, this
is not the case in regard to human rights impact assessments (HRI). One of the reasons cited for
the limited success in terms of developing the land allocated for companies is the failure on the
part of the companies to undertake rigorous feasibility studies.*?? This has resulted in swathes of
land left idle.2*?® In addition, companies request for land which is much bigger than they can
possibly develop within a reasonable time given their capacity and financial constraints.4?* The
undertaking of consultations and negotiations with the affected communities by the investors is
beneficial in that it enhances local ownership and accountability between the parties directly.42°
This is particularly true in countries like Ethiopia where resources and capacity for monitoring

implementation is low.4%

Nevertheless, the existing regulatory legal framework in Ethiopia does not require undertaking
human rights due diligence as an approach to facilitate the implementation of the responsibility
to respect. It is contended that the requirement of human rights due diligence would have been
instrumental in preventing and mitigating potential or actual adverse human rights impacts likely
to arise as a result of such investments. Such adverse human rights impacts may relate to food
security, environmental degradation, cultural and social implications. Moreover, the human
rights due diligence could also been instrumental in preventing or at least mitigating other

challenges including corruption, money-laundering, worker safety and the like.

By and large, the relationship existing between the investors and the local community leaves
much to be desired.}*?” In many cases investors who secured lands for agricultural investment are
not present themselves on the ground in person.'#?® Instead, they leave the area delegating their
relatives.}*?° Thus, they are not in a position to ensure that they have undertaken their obligations

in accordance with the contracts and the business plans they have submitted and fail to take
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corrective actions.!*® They are also engaging in the cultivation of produce which can be
produced by the smallholder farmers themselves.#3! This would put the investors on a collision
course with the smallholder farmers as they prove to be competition as opposed to
complementing them. At times, the investors transfer the land in their control to their parties
without any value addition thereby engaging in land speculation.'*®2 Investors are also using
financial, machinery and other forms of support they are given to unwarranted purposes.}43
Although there are improvements, much remains to be done in terms of maintaining adequate
number of indigenous trees in the course of land clearance.'** The practices of some of the
foreign companies such as B.H.O, Saudi Star and Karuturi in terms of conservation of natural
resources warrant further investigation.**® These companies do not have the EIA study reports
they undertook nearby and do not report their activities in terms of environmental protection

quarterly as required.143®
8.4.2. The responsibility to identify actual or potential human rights impacts

The enormity of the size of large scale agricultural investments in Ethiopia warrants the need to
undertake studies aimed at identifying possible adverse human rights impacts. Business
enterprises engaged in large scale agricultural investments are required to make efforts to seek
information about the actual or potential adverse impacts of their activities and supply chain on
human rights.**3" In other words, business enterprises must investigate the impacts of their
activities on human rights.**3® As opposed to one-off activity, the effort to compile information

and investigation has to be ongoing and continuous.4®

Human rights due diligence should include assessments of internal procedures and systems and
external engagement with groups potentially affected by the operations of the business

enterprise.}* The process of seeking information in turn implies that large scale agricultural
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investors have to put in place appropriate reporting and grievance mechanisms to obtain the

required information. 144
8.4.3. The responsibility to prevent or mitigate identified adverse human rights impacts

If the information sought by the business enterprises confirms that there are actual or potential
adverse human rights impacts that their activities may entail, this implies that they have to take
measures to prevent or mitigate such adverse impacts.#2 Some of the investors are said to have
infringed upon the right of local communities to their natural resources as well as their cultural
values leading to disputes and recipe for disaster.'** On the contrary, some investors have raised
high expectations on the part of the public failing to make good on those promises.'*** The
investors engage in such practices with a view to build rapprochement with the surrounding
communities.}** As a result, the communities are under the impression that the investors are
duty bound to build the infrastructure they promised t0.1**® Such mistakes on the part of the
investors have led to misunderstanding with local communities which in turn adversely impact
their own investment.'**” Moreover, some investors have failed to undertake follow up and
support leading to the contamination of water resources due to chemicals they employed, erosion

and the clearance of indigenous trees from the land unnecessarily. 448
8.5. Local Reactions to the absence of Human Rights Due Diligence

The case of Indian-owned Verdanata Harvest Plc in Godere Woreda, Gambela Regional State
best illustrates the Local Reactions to the Lack of Human Rights Due Diligence. Verdanata
Harvest Plc, an Indian-owned company, was allocated land in Godere woreda of Gambela
Regional state according to the contract concluded on April 20, 2010. According to Article 1(1)
of the Agreement the company is allocated land measuring 3,012 hectares located in Gambela

Regional State, Mezhenger Zone, Godere Woreda, Gumare and Kabu kebeles.**4° Article 2(1) of
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the Agreement provides that the contract would remain in force for duration of 50 years. The
company obtained the land with the intention of engaging in tea plantation. The allocation of
land to the Indian company was met with much opposition and resistance since the Gumare area
is one of the 58 areas protected as reserve forest area as designated by the country.!**® The
company is said to have proceeded to land clearance and destruction of the forest prior to
undertaking Environmental Impact Assessment Study.'*** Moreover, irrespective of the fact that
the company was granted license to undertake tea plantation on the land, it was learnt that it was
actually engaged in the production of timber. However, the Ministry of Agriculture and the
administration of the regional state contested these facts by saying that these timbers are not for

sale.14%?

The low-key protest which occurred in the Godere woreda of Gambela is one of the cases which
manifest the trend. The Shakicho people, the local communities inhabiting the area, consider the
protected forest as a basis of their livelihoods and culture. The local communities of Godere
woreda held various meetings to stave off the impending deforestation of their woreda. The
meetings which were organized without the knowledge of the local authorities resulted in the
preparation of an alternative land use policy whereby local communities would grow agricultural
products without environmental damage.'*** The local community also managed to send an
envoy to the President of the country who shared their concern and sent a letter to the
Environmental Protection Authority (EPA).1*>* The intervention on the part of the President and
the authorities of the EPA did not succeed in cancelling the contract concluded between the
parties. This made it possible for the company to remain in possession of the tract of land.
Nevertheless, the protest staged by the local community led to the detention of a number of

activists by the authorities.4%°

investment land at the federal level by the Ministry of Agriculture. However, in spite of the fact that the land
allocated was reduced, the company kept the entire 5000 hectares of land originally allocated by the region. (See
also Wudineh Zenebe, ‘Residents in Gambela set Indian-owned Farm on Fire’ (Addis Ababa, The Reporter, October
26, 2013)
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The low-key protests were then followed by more violent attacks. In particular, residents
attacked and set fire on the property of the company including stores, fuel tankers, machineries,
tractors, excavators and logs of timber on October 20, 2013.1%® In an unprecedented move, the
President of Gambela Regional State himself wrote a letter of protest to the Ministry of
Agriculture stating that investors in the region are causing long-term damage to the environment
and natural resources of the region.*” Similarly, members of Shakicho local community also

lamented that their call for respect of their human rights have fallen on deaf ears. 4%

The disaffection on the part of the communities is also manifested by the actions of the local
communities reclaiming the land allocated to investors on their own. For instance, in Natsemay
Woreda (district) of South Omo Zone of SNNPRS, the local community took over 500 hectares
of land allocated for the investor.2#%° The local community also blocked the irrigation canal the
investor constructed.’*®® The investor was not in a position to get resolution to this problem
despite efforts to obtain solution from South Omo and Segen Peoples Zone where the land is
located. 6! Similarly, local communities in Daramalo Woreda of Gamo Gofa Zone also took
over 230 hectares out of a total of 300 hectares of land allocated to the investor in Galama

Farmland.462
Conclusion

The discussion in this Chapter demonstrates the many gaps and inconsistencies inherent in
relation to Environmental Impact Assessment in regard to large scale agricultural investments.
The vesting of supervising the EIA process in the Ministry of Agriculture, particularly in the
Ethiopian Agricultural Investment Land Administration Agency which does not have the requite

capacity to discharge such responsibility is one of these gaps. The Council of Ministers

1456 Wudineh Zenebe (n 1379), See also Aman Sethi, ¢ Attack on Indian-owned farm in Ethiopia turns spotlight on
land policy’, (The Hindu, November 5, 2013)

1457 Meleskachew Amha, ‘President of Gambela Regional State complained about the damage caused by investment
projects upon natural resources’ (Voice of America, January 8, 2014)
<http://amharic.voanews.com/content/ethiopia-gambell-investment-ecosystem-complaint-01-08-14/1826168.htm|>
accessed July 5, 2014
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regulation sidelines the role of the Ministry of Environment and Forests in the monitoring of the
EIA process. Consequently, the EIA process followed in the case of large scale agricultural
investments does not fulfill the basic principles of EIA. The EIA process as currently applied by
the Agency is flawed in many respects. The exclusion of agricultural projects on land less than
500 hectares from the EIA process is not justified as such projects are involve high degree of
public interest. The existing practice of EIA does not afford adequate opportunities for public
consultation to the local communities. The review and decision-making process concerning EIA
reports is not sufficiently transparent and accountable. Such gaps undermine the reliability and
credibility of the EIA process to a mere formality which is opaque, not sufficiently
interdisciplinary and participatory.
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Chapter Nine

Monitoring the Implementation of Large Scale Agricultural

Investments

Introduction

Monitoring the implementation of agricultural investments is crucial to ensure that these
investments are carried out in conformity with appropriate laws, standards, conditions and
recommendations. Moreover, monitoring also serves the purpose of ensuring that there are no
circumstances that may have been overlooked at the time of impact assessments. To this effect,
there must be appropriate monitoring checklists and organizational structure. The Ethiopian
Agricultural Investment Land Administration Agency is required to monitor and ensure that
investors to whom agricultural investment lands have been transferred are implementing the
business plans they submitted.6® Apart from that, the Agency is expected to ensure that the
lands transferred to companies by regional states are also being developed according to the
agreements and the Code of Practice discussed below.!4%* As indicated earlier, only about 20 up
to 25 per cent of the total land area which has been allocated to investors both by regional and
federal levels has been developed by the investors.*%> However, there is lack of information
concerning how many of the investors proceeded with the development of the land in line with
the laws and regulations of the country. Effective monitoring of large scale agricultural
investments would be instrumental to prevent land speculation. Particularly, such monitoring
activities enable to ascertain whether or the investor has managed to develop the land as per the
agreement and the business plan, created conducive working environment for laborers and

ensured environmental protection.
9.1. The Bases of Monitoring

The task of monitoring the implementation of large scale agricultural investment is carried out

based upon the Social and Environmental Code of Practice for Agricultural Investment, the

1463Regulation 283/2013 (n 6) Article 6(5)
1484 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in Gambela (January 2014) 3
1485 presentation by the Director of EAILAA, Mr. Abera Mulat (n 20)
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contract, the business plan of the investor, the Environmental Impact Assessment study reports
and monitoring checklist prepared by the Ethiopian Agricultural Investment Land Administration
Agency. The Voluntary Guidelines on the Responsible Governance of Tenure of Land (VGGT)
highlight the importance of transparency as discussed in chapter three. However, the restriction
imposed on the full disclosure of these documents which serve as a basis of monitoring reflects
negatively on the monitoring as well. In other words, the lack of transparency affects the
capacity of stakeholders to undertake effective monitoring. This is partly due to the broad
understanding of confidentiality that the Agency employs in the absence of compelling
justification.

9.1.1. The Social and Environmental Code of Practice for Agricultural Investment

In May 2011, the Ministry of Agriculture adopted the Social and Environmental Code of Practice
for Agricultural Investment. The Ministry took it upon itself to prepare the Code of Practice
instead of following the approaches whereby such Codes are formulated by associations involved
in the sector.'#%® This approach was pursued due to the fact that the associations in the sector are
still nascent to undertake such a task.'*®” The Code is inspired by the constitutional right to a
healthy and clean environment.4%® This code is informed by the national policy on sustainable
agriculture, which among others aspires to promote sustainable large scale agriculture.**® In its
introductory part, the code identifies environmental degradation as one of the challenges facing
the country.!*’® The Code defines sustainable agriculture as an environmentally friendly
agricultural practice involving the use of the limited natural resources to satisfy the present

generation without compromising the interest of future generations.*4*

In regard to the formal nature of the Code, it is not clear if the Code carries a force of law.
Apparently, it appears that it is more of recommendatory. This is because the Code itself states

that non-compliance with the Code is not actionable in that it does not trigger a proceeding

1486 Mlinistry of Agriculture, Social and Environmental Code of Practice for Agricultural Investment (May 2011) 9
1467 |b|d

1468 FDRE Constitution, Article 44(1)
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before courts of law. The Code states that compliance with the minimum standards is a major
consideration in the course of the evaluation of farm enterprises by governmental organs.
Nevertheless, the Ethiopian Agricultural Investment Land Agency is tasked with the duty to
facilitate the legal recognition of the principles in the Code of Practice.!4’> The Code states that
such minimum standards are mostly voluntary in other jurisdictions. Nevertheless, it goes on to
state some aspects of the minimum standards are already supported by counterpart legislation
such as the proclamation on the environmental pollution control and labour codes. Thus,

investors will be obliged these aspects as they are already binding on account of such laws.

The Code highlights the importance of applying Environmental Management Systems
(EMS).2*7® The concept of Environmental Management Systems (EMS) is in turn defined in the

(13

Code as “part of the overall management system which includes organizational structure,
planning activities, responsibilities, practices, procedures, and resources for developing,
implementing, achieving, reviewing, and maintaining the environmental policy.”**’* The Code
goes on to state that EMS is carried out through Environmental Impact Assessment (EIA) and
plans of action for mitigation measures.**” Thus, the Code urges individuals who seek to engage
in agricultural investments to prepare EIA and design plan of action to prevent damage to the
environment. The Code introduces three levels which investors are required to comply with.
These are bronze, silver and gold.}*’® The Ethiopian Agricultural Investment Land

Administration Agency is envisaged to disseminate and follow-up its implementation.t*’

1472 hid, p.9
1473 hid, p.2
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9.1.1.1. Objectives of the Code of Practice

The major objective of the Code of Practice is to establish a system or mechanisms whereby the
Ethiopian Agricultural investment sector can proceed on environmentally friendly agricultural
practices.!*’8 It is meant to minimize the vulnerability of human and natural resources to the
adverse impacts occasioned by heightened degradation and increased competitiveness of
agricultural products in markets both within the country and abroad and to nurture the export of
such products by way of providing technically sound and sustainable set of operational
standards.*’® The specific objectives include ensuring the health and safety of farm workers and
the community living around agricultural investments, creating a favourable working
environment, protecting the soil, water and land cover from degradation, and achieving a
sustained agricultural investment with a qualitatively and quantitatively increasing production

and productivity. 48

The Code is predicated upon the need to ensure environmental protection, the safety of
surrounding communities and agricultural workers. It aims to stave off potential environmental
degradation and the wanton destruction of natural resources. The Code stipulates minimum
standards that must be complied with by investors.*8! The Code envisages a cycle of continuous
improvement and more sustainable cultivation practice beginning with undertaking EIA, and
proceeding to implementation, internal auditing, corrections, external auditing and
certification.'#8 Its formulation is based upon the experience of other countries including United

Kingdom, New Zealand, Kenya, Australia and South Africa.148

In regard to large scale agricultural investments, the Code takes note of the significant role that
the community plays in relation to labour, security and other social factors affecting the

investment.1#®* The Code aims to nurture a close relationship between the surrounding

1478 bid, p.6
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communities and investing companies. It also aspires to enhance the participation of local

communities and maintenance of a healthy local security situation.

The Code places significant emphasis on humane and safe conditions of work and attempts to
entrench industrial peace. In this regard, it underlines the need to respect core minimum labour
standards established under international law. Some of the specific issues dealt with in this
regard include protection of agricultural workers from accidents and injuries, measures for the
prevention and response to accidents, transparency of labour management, enhancing the
participation of female workers as well, the prohibition of child labour and the enjoyment of
labour rights including freedom of association.

When it comes to the binding nature of the Code, it is declared that compliance is
compulsory.2#8® The Code of Practice outlines various benefits that compliance with the Code
including the enhancement of the implementation of safe working practices to maintain the well
being of the work force, long term economic viability of the agricultural sector, development of
skills at all levels of employment, implementation of at least the minimum labour conditions in
accordance with the National Law and promotion of sustained relations between agriculture and
the industry, active contribution to community in which we operate, enhancement of consumer

health and safety and continuous and responsible management of the environment. 148

With these objectives in view the Code of Practice requires investors to demonstrate their
commitment to it by undertaking EIA, attending to the soil and water management of the
farmlands, protecting the biodiversity and or habitats from fragmentation and complete
destruction, minimizing detrimental impact on environment, taking a responsible attitude
towards health and safety of workers and the surrounding community, consumer and health
safety and developing a responsible positive attitude and active interaction towards the local

community. 1487
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9.1.1.2. The Required Level of Compliance

In regard to the level of compliance, the Code establishes the minimum level of standardization
of environmental management system (EMS), namely bronze or minimum in consideration of
the fact that agricultural investment in the country is at its earliest stage.*3® The minimum or
bronze level of compliance requires agricultural investment enterprises to put in place a basic
EMS ensuring planning, monitoring and evaluation of salient environmental issues. 2 It also
calls for a mechanism for implementing safe working practices by way of observance of core
labour standards and other laws in the country.4®® Agricultural investments which comply with
this minimum level must ensure the protection of the farm and surrounding communities from
pollution due to their activities and establish a favourable working condition accompanied by
settlement and other facilities.'** Moreover, they are expected to employ safe use of agricultural
chemicals and fertilizers.'°2 On top of that, they are duty bound to give due attention to the
biodiversity, the soil, water and desist from engaging from the destruction of the natural resource
base in the locality.4%3

The decision to comply with the bronze level of compliance was promoted due to the fact that
the large scale agricultural investments in Ethiopia are at their stage of infancy.*%* Thus, it is
argued that if we are going to seek higher threshold of compliance, it may be difficult to achieve
this at this point.4%® However, even if the level of compliance remains bronze, there is a belief
on the part of the Ethiopian Agricultural Investment Land Administration Agency that there are
certain issues omitted from the existing Code of Practice.}*®® Thus, the Agency is undertaking

revision of the existing Code of Practice to accommodate additional concerns. 4%
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9.1.1.3. The Major Components of the Code

The Code of Practice has included some of the major issues that need to be addressed.
Accordingly, the three major components of the Code of Practice are the social, agricultural
practice components and the natural resource components.1%® The specific requirements for the
bronze level of the Code of Practice are annexed with the code.'*®® The social component of the
Code provides different requirements aimed at enhancing community participation, appropriate
employment practice, safe and healthy working environment and the observance of occupational
rights. The agricultural practice component of the Code dwells upon issues such as fertilizer
storage, agrochemical product register, pesticide transport and storage, measuring and mixing of
chemicals, spraying schedules of pesticides, spraying equipment and practices, waste
management, farm site risk assessment, water use, farm site mapping, crop hygiene and crop
scouting.>% On the other hand, the natural resource component deals with requirements related
with proper agricultural investment land utilization, soil and water management practices, and

maintenance of flora and fauna or biodiversity. %%
9.2. Organizational Structure for Supporting Implementation of the Code

As the primary duty-bearer, the state has the obligation to ensure that the conduct of large scale
agricultural investors is compatible with the relevant standards established under the Code of
Practice. As a result, the Ethiopian government is obliged to establish enabling institutional

environment to ensure the enforcement and implementation of these standards.

The Code also proposes institutional structure to oversee its implementation. The Code explains
that the oversight of the implementation of such codes is undertaken by a coalition comprised of
the government, sector associations and farm enterprises based on the experience of other
countries.’®2 The Code makes it clear that the institutional structure to support the
implementation of the Code shall be comprised of both governmental and non-governmental

organizations. As the diagram in the Code shows, the organizational structure is comprised of the

1498 Mlinistry of Agriculture, Social and Environmental Code of Practice for Agricultural Investment (May 2011) 10
1499 jhid, p.17

1500 ibid, pp.25-32

1501 jhid, p.33-34

1502 jhid, p.9

292



Ministry of Agriculture (MoA), Board of Associations and the Council of Stakeholders.?* The
MoA is the body vested with the principal responsibility of facilitating the environmental
management code of practice and establishing a system for its implementation.?*® The Code
outlines a list of responsibilities that the MoA is required to discharge.'®%® Accordingly, the MoA
is responsible for the development of a guiding outline to prepare AIA study reports and to
formulate instructions, directives, manuals for the comprehensive and integrated implementation
of the Code of Practice, to organize a national EMS implementation structure and assist the
regions to do the same, to provide professional and technical assistance for regions and
investment enterprises, to review and revise the code of practice if the need arises and for the
establishment of national agricultural investment associations which are responsible for the
actual implementation of the code of practice.®® Such responsibilities are meant to ensure the
protection of the environment, the safety of farm labourers, the maintenance of production and
productivity, and the well-being of the local communities.’®” The Ministry of Agriculture
(MoA) is required to work in close partnership with code management and capacity building
teams at sector association and farm enterprise levels to ensure the implementation of the
Code.’®® To this effect, the MoA is expected to support sector associations in organizing,
searching for material and financial support and in terms of provision of skilled labour to address

fill gaps in trainings.

The Board of Association is mainly tasked with the responsibility to implement the Code of
Practice.'®® The Council of Stakeholders is responsible for the amendment and modification of
the Code of Practice and for provision of improved strategies for the implementation of the
Code. It is comprised of governmental and non-governmental organizations sector farm
enterprise associations and related corporations. The Code is subject to amendments and
modification which may be initiated upon the motion of farm enterprises, labourers, local

communities and other stakeholders.°1°
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The Code singles out sector farm enterprise associations and farm enterprises as having the
leading responsibility in the management of the Code of Practice.'®!* The Code makes it clear
that agricultural investment enterprises bear the major responsibility for the actual
implementation of the code of practice.'®? Thus, individual agricultural investment enterprises
are called upon to cooperate with their associations to ensure compliance with the code. In turn,
the associations are responsible for ensuring that their individual members are complying with
the code and take appropriate action if they fail to do so0.®'® These associations are mainly
responsible for support and capacity building activities, dissemination of good practices, capacity
development for internal audit, and regular follow-up of individual member agricultural
investment enterprises.’!* To this effect, sector associations and farm enterprises are required to
establish two teams, namely code management and capacity building teams.'®> The teams are
expected to be established at two levels, namely sector associations and individual farm
enterprises.’®® The teams are required to be comprised of women, labourers and the

management.*>*’

The Code management team is tasked with the responsibility to encourage and follow-up the
preparation of EIA study reports, the implementation of the code of practice according to the
EIA by farm enterprises, identifying bottlenecks for the implementation of the code of practice
and suggesting solutions, collection of progress reports from farm enterprises, encouraging farm
enterprises to undertake internal audits, liaise between farm enterprises and external certifying
bodies, ensuring the overall planning, monitoring and evaluation of the implementation of the

code of practice and communicating with stakeholders.®®

On the other hand, the capacity building team is charged with the duties to plan the capacity

requirements, to conduct trainings and secure financial sources to do so, plan, evaluate, monitor
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manpower requirements and trainings to be undertaken at farm level and communicate with

stakeholders concerning trainings.>*°

Agricultural investment enterprises are expected to undertake internal audits periodically two or
three times annually. To this effect, the Ministry has established a list of requirements and
compliance criteria. The enterprises are required to adduce relevant, true and sufficient evidence
to demonstrate that they have complied with the requirements to the association of agricultural
investment enterprises.'®?° Apart from the aforementioned organizational structure, the Code also
envisages accreditation and certification of agricultural investment enterprises from an
internationally accredited and reputable body to be selected by tender.'®?! This external
organization is tasked with the responsibility to undertake external audit periodically based on
internationally acceptable practices.

9.3. The Lack of Implementation of the Code of Practice

The lack of strong enforcement of the code of practice and follow-up of agricultural investment
can be attributed to various factors. The absence of competent and ethical monitoring nad
follow-up of agricultural investments is believed the fundamental cause for the dismal
performance of the sector.?®22 The bottlenecks include attitudinal problems, lack of management
and coordination, and insufficient budgetary allocation and poor utilization. There are no strong
structures that support and undertake monitoring and follow-up of agricultural investment from
federal, regional, zonal, woreda or local levels.'>> In spite of the fact that the Code put in place
this organizational structure, the actual task of monitoring and follow up remain weak.'°?* The
organizational structure provided in the Code of Practice as described above has not been
operational.*>% In some cases, the absence of roads and infrastructure has prevented access to the
monitoring team to conduct supervision. This is for instance the case in relation to agricultural

investments carried out in Selamago and South Are woredas in South Omo zone of SNNPRS.
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The team which was dispatched to conduct monitoring returned back unable to go these areas
due to lack of roads.’®?® Similar problems are encountered in Bena Tsemay woreda in the
region.?>?" This shows some large scale agricultural investments are even outside the semblance
of any monitoring. This implies that the current practice of large scale agricultural investments is
not in compliance with the CFS principle which calls upon the existence of a mechanism to

review impacts and to ensure accountability and transparency. %28

The awareness on the part of federal as well as regional authorities concerning the
aforementioned code of practice and other guidelines is incomplete and lacks uniformity.%2 On
the other hand, in cases where there is awareness of these guidelines, there is procrastination and
apathy for their actual implementation due to attitudinal problems.'®3° The regional authorities
fail to follow-up and monitor the illegal transfer of land to investors and take timely corrective
action.'®3! This inaction has encouraged the holding of land illegally and adversely impacted land
use.’®32 The ability of the Ethiopian Agricultural Investment Land Administration Agency and
Regional and local level environmental protection organs to undertake oversight and follow up

of the implementation of the projects is undermined by the lack of authority and and capacity. 5%
9.4. The Effects of Non-Compliance with the Code of Practice

The lack of effective monitoring of large scale agricultural investments appears to be causing
significant damage to the environment, wildlife and surrounding communities. Many of the
companies have not adequately complied with the social, agricultural practice components and
the natural resource components of the Code of Practice. In regard to the natural resource
component, the agricultural companies establish camps nearby the river thereby exposing them
to pollution.’®3* This is particularly the case in relation to large scale agricultural investment

companies which have taken possession of land from regional states as opposed to the federal
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Agency.'®3* Companies operating in South Omo and Gamo Gofa Zones cleared the land and
built camps within the vicinity of only 20 up to 300 meters nearby rivers and water bodies
contrary to the Code of Practice in violation of the requirement of 500 meters buffer zone
stipulated in the Code.’>*® Moreover, they cleared all the vegetation and in some cases some
companies were using water from the lakes rendering the nature of the soil into salty in the long
term.!®3 This is causing land slide and degradation.>*® The investors tend to clear all vegetation
on the land including indigenous trees.’®*® The protection accorded to river banks is minimal
triggering recurrent land slide.*>*° This problem of clearance of all vegetation is severe when it
comes to investors engaged in the production of cereals.®™*! Those engaged in the cultivation of
coffee fare better since the coffee tree needs shades as a result of other surrounding trees.**? The
protection accorded to wildlife is very minimal. For instance, water bodies reserve forest areas
are not spared for the procreation of wildlife. There are no traffic signs to slow down vehicles
employed in areas which are highly populated by wildlife.*>*3

In connection with the agricultural practices component, many of the investors are depositing
pesticides, chemicals and fertilizers alongside seed in warehouses which are made of corrugated
iron and not amenable for depositing chemicals contrary to what the Code of Practice

provides.1®#

In regard to the social component, many of the evaluation reports carried out by the Ethiopian
Agricultural Investment Land Administration Agency document widespread non-compliance
with core labour standards particularly the lack of housing, drinking water and medication.t>*
The evaluation carried out in selected farmlands operating in Gambela regional state also found

out that the companies are not discharging their responsibilities in terms of ensuring the core
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labour standards.'®*® There are also instances of violations of the democratic and human rights of
the workers.’>’ Even if some of the companies have constructed housing for the workers,
workers have been forced to stay in makeshift huts unable to withstand heat and cold in the
localities.'®*® Likewise, agricultural workers in many of the large scale agricultural investments
in SNNPRS live in substandard housing.'®*® They are devoid of recreation centers, latrines and
showers.'*>® Workers are forced to stay in housing which is far from adequate and made of mud
or grass and are exposed to rain, hot weather conditions. In addition, the companies have not
provided the workers with latrines.™®! In South Omo and Bench Maji Zones of SNNPRS, by
and large, the companies did not live up to the core labour standards.'®*2 The housing of the
workers is made of grass or corrugated iron entirely exposed to heat and cold, they have earth
floors and devoid of beds.*>>® The workers do not have access to clean drinking water nad make

use of water from the river or the fountain.®>*

Moreover, workers are deprived of even first aid medical attention, drinking water and
recreational services.'®* In Gambela, Toren Company was identified as the only one providing
medical services to its workers while B.H.O was said to be engaged in awareness on primary
health care in partnership with the Red Cross.’®® Most of the other companies are ensuring the
provision of medical services to their workers from government health posts. Most of the local
investors are getting water from the pond and the rivers.'>” Even if they companies are expected

to provide clean drinking water for their workers, they instead obtain water from the ponds for
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this purpose.t>® The workers are not provided appropriate protection during the time they spray
pesticides. %

Moreover, the investors effect a petty amount by way of wages sometimes ranging between 20
up to 50 birr.?>®° The situation appears to be even worse in SNNPRS where the companies pay
only 20 up to 32 birr per day.'*®! Workers who are engaged in spray of pesticide chemicals are
not exercising due care and not provided with sufficient materials to ensure their safety.°6? At
times, the companies engaged in large scale agricultural investment are unable to compete with
the government in terms of wages in areas where the government is engaged in the development
of sugarcane farms.*®® Such problems have contributed to incidents of industrial action such as
strikes on the part of the workers.’®®* In addition, studies indicate that the free movement of
workers during daytime is restricted by security concerns in some of the regions.?*®® For
instance, there have been incidents of shooting upon the workers of Toren Company and Ruchi

farmland in Gambela regional state.>®

The Ethiopian Agricultural Investment Land Administration Agency developed different ranking
of the investors following its monitoring of their activities along with local administrations. The
Agency employs a method of classification of the companies and investors engaged in the sector
following its field assessments. There are different ways of classifying the investors into
different categories as per their level of compliance. First, the level of compliance of the
companies is rated as very good, satisfactory weak and very weak. Second, there is a six-tiered
categorization of the investors as outlined in the Agricultural Investment Land Utilization

Reform Follow-up and Support Activities Manual:

e investors who have failed to develop the land three since taking delivery of the land and

subject to termination of the agreement and repossession of the land
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e Investors who only developed the land partly after three years since taking delivery of the
land and manifest lack of capacity to develop the rest of the land and thus subject to
return the size of the land they failed to develop

e Investors who develop the land satisfactorily (i.e. more than half of the total size of the
land they took delivery) after three years since transfer and manifest sluggish
performance and are subject to written warning or default notice to develop the rest of the
land within one year period exhaustively

e Investors who have utilized and developed the land relatively better but are still in need
of follow-up and support in consideration of the size of the land they took

e Investors whose is pending due to discrepancy in terms of the size of the land in their
actual possession and the title deed

e Investors who have developed the land they took properly and are entitled to additional

land upon their request

Many of the land utilization reports considered demonstrate that the overall level of compliance
by the companies as regards the code of practice is at a very weak stage. For instance in its report
on the evaluation of companies in Gambela regional state, the Agency rated only 3 out of the 52
companies it assessed as being very good and entitled to additional necessary support, while it
singled out another three as satisfactory and promised to provide further support to upgrade their
level of compliance.®®” On the other hand, the Agency identified 23 companies as weak and
another rest 24 as very weak.'®®® The ones which are deemed to be weak are subject to closer
scrutiny and recommendations will be submitted for decision makers on the course of action to
be taken concerning the companies.t®®® The 24 companies which have been labeled very weak
will be subject to corrective actions in accordance with the rules and regulations.*®’® On the other
hand, so far the 231 companies which have already taken possession of land in the regional state
but have not yet started any activities the report recommends corrective actions in accordance

with the rules and regulations.**"

1567 |b|d
1568 |b|d
1569 |b|d
1570 |b|d
1571 |b|d

300



Similarly, the land utilization report on South Omo and Bench Maji zone adopts a similar
approach in ranking the level of compliance of the 38 companies evaluated. Only 7 out of the 38
companies are said to be in a good standing based on their level of production and other
considerations.’®’? 19 of the companies have rated at medium level of compliance and requiring
further follow up so as to improve their standing within a year period. On the other hand, 12
farmlands were identified as at a weak stage for failing to develop the land transferred to them,
weak utilization of technology and not assisted by professionals. "3

9.5. The Method of Monitoring and the need for Capacity Development

Ethiopian Agricultural Investment Land Administration Agency is given the power to monitor
and ensure that investors to whom agricultural investment lands have been transferred are
implementing the business plans they submitted.’®"* Thus, a team comprised of the different
directorates of the Ethiopian Agricultural Investment Land Administration Agency undertakes
periodic monitoring to the main sites of the investments. This is carried out in the form of
occasional filed on-site visits by the members of the teams. These on-site visits are carried out
not only on large scale agricultural investment lands transferred by the Agency to the investors
but also on those lands transferred by the respective regional administrations. The task of
mentoring and follow-up is mainly undertaken at the federal level through the medium of the

Agency in particular in relation to some selected investors.'®” These are:

e Investors engaged in the production of perennial crops on a tract of land more than 200
hectares

e Investors engaged in the production of pulses & oilseeds on a tract of land more than 500
hectares

e Investors engaged in the production of grain, rice, wheat and other cereals on a tract of
land more than 500 hectares of land

e Investors engaged in the production of biofuel on a tract of land more than 1000 hectares

of land

1572 EAILAA, Evaluation of Land Utilization by Large Scale Agricultural Investors in SNNPRS (March 2014) 19
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Agricultural investments which do not fall within the ambit of one of the aforementioned
categories are subject to monitoring mainly by the regional states where they are located. The
periodic filed visits are carried out in such a manner due to the lack of capacity on the part of the
regional states to carry out such monitoring. As can be seen from the reports on the outcome of
the monitoring, the team dispatched from the Agency approaches line bureaus from the regional,
zonal and woreda administrations and explains the purpose of the filed visits and outlines work
plan to undertake the monitoring work. Thus, professionals comprised from the Ministry of
Agriculture, Investment, agriculture development, land management and utilization,
environmental protection bureaus of the regions, zones and woredas undertake the monitoring.
Apart from undertaking such on-site visits, the team also discusses challenges revolving around
such investments along with concerned officials at different levels and the investors.
Nevertheless, the reports do not demonstrate whether the monitoring teams undertake
consultations with the local community and involve them in the monitoring. The sidelining of
the local community in the course of monitoring casts doubt as to the efficacy of the existing
approach as they are main stakeholders.

Accordingly, the Agency has formulated a monitoring checklist to carry out its mandate. The
consideration of the monitoring checklist shows that the focus is mainly on information
concerning development of the land, employment generation, and activities preceding
investment, creation of conducive work environment, environmental protection, and provision of
infrastructure, services rendered to the local community and challenges encountered by the
investors.’*’® The form requires the investor to provide information relating to the extent of the
land that has been cleared and readied, that is under development and cultivation.*®” In reality,
the actual task of monitoring focuses more on the extent to which the land transferred has been
developed. The attention accorded to matters relation to benefit sharing such forward linkages is
minimal. The other main issues highlighted in the checklists include camp organization and
treatment of workers, availability of agricultural equipment, environmental protection and

support rendered to the local communities by the investors.

1576 EAILAA, Monitoring and Evaluation Form on the Performance of Large-Scale Agricultural Investment
Companies
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The Code of Practice submits that the Ministry shall be engaged in the development of the
capacity of sector associations and farm enterprises for the implementation of the standards.>"
There are different organs at various levels which are meant to support the agricultural
investment sector. These include the Ethiopian Agricultural Investment Land Administration
Agency, Agriculture Bureaus, Environmental Protection Bureaus as well as Land Management
Bureaus. These organs which are in charge of spearheading large scale agricultural investment
lack sufficient human, financial, logistical, material support particularly at regional level.*>"
Moreover, their intervention is not collaborative.'® There is no clear understanding of the
mandated of the respective bureaus in regard to issuance of land holding certificate which results

in overlapping activities.8

As discussed earlier, the bulk of large scale agricultural investments are concentrated in areas
which the FDRE Constitution refers to as least advantaged in terms of economic and social
development.’*® Consequently, these regional states are severely affected by capacity gaps to
administer land and large scale agricultural investments.’®8® In spite of fact that the task of
monitoring and oversight of the implementation of the investment projects is vested in the local
administrations as well, some of the woreda administrations do not have adequate documentation
of the complies and investors engaged in the sector in their woredas and do not undertake
monitoring.*®* The local administrations do not have the human, financial, material, logistical,
institutional and technical capacity currently to undertake this task.*®® This is particularly the
case in regard to Land Management, Environmental Protection Bureaus of the regional states. As
a result, it is claimed that the appreciation of the significance of investment among public
officials, the investors and the public at large leaves much to be desired.*>® It is argued that in
some instances expectations that the local population may accommodate large scale agricultural

investment appears to have been dashed.'®®” This failure on the part of the local population to
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accommodate investment is attributed to ignorance and ‘narrow-mindedness’*°%® It has been
mentioned that some public officials are said to have been engaged in pursuit of their personal
interests by abusing their power, harassing investors and arbitrarily intervening in their
activities.’®® The lack of positive attitude and good governance is mentioned as one of the

reasons for the minimal participation of investors in large scale agricultural investment.>%

Moreover, the Ethiopian Agricultural Investment Land Administration Agency is a federal
government organ which has limited presence on the ground in these regions. In recent times,
the Agency is making efforts to establish branch offices in the regions where the investments are
more prevalent. The responsibility of monitoring the environmental sustainability of large scale
agricultural investment projects was given to the Ministry of Agriculture on the basis of
exchange of letters and memorandum of understanding between the agencies.*®! This mandate
of monitoring was transferred to an agency which does not have the technical and institutional
capacity to discharge it.*>%? In addition, the coordination among line bureaus in the regional
states including investment bureaus, environmental protection authorities, and agricultural
bureaus is not collaborative.'®® As a result, there are allegations that large scale agricultural
investments have been undertaken without environmental and social impacts assessments

contrary to what the law says.

The Agency recently opened offices only in three regional states, namely Southern Nations,
Nationalities and Peoples Regional State (SNNPRS), Gambela and Benishangul.**%* Investment
Bureaus are more confined to the issuance of investment permits and license and are not actively
engaged in terms of supporting the investors due to lack of capacity.®® Thus, the support
rendered to large scale agricultural investors is not accessible and effective.'®® Due to the fact

that there is no protection for the investors in some of the regional states, there have been
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incidents of arson and robbery, theft and threats.*>°’ In addition, some incidents of disturbance in
relation to large scale agricultural investments also stem from the lack of collaborative
coordination among the different stakeholders.’>*® There is lack of information to monitor and
follow-up and to take corrective action owing to the fact that the allocation of land by regional
states was not based upon clearly defined contracts.>%°

9.6. The Role of Civil Society and Local Communities in Monitoring

The Ethiopian Agricultural Investment Land Administration Agency is expected to work in
cooperation with many stakeholders. The CFS Principles clarify the roles and responsibilities of
different actors including the state, intergovernmental organizations, private sector enterprises,
financing institutions, donors, research organizations, universities, civil society organizations,
communities as well as consumers.’®® These stakeholders play critical role in ensuring that
large scale agricultural investments comply with international, national and local standards

discussed in this thesis.

Nevertheless, the role of civil society in the monitoring of the implementation of agricultural
investments is hampered by the lack of conducive legal environment in the country. In 2001, the
House of Peoples Representatives adopted the Proclamation for the Registration and Regulation
of Charities and Societies (Proclamation 621/2009). Accordingly, it came with a three-pronged
classification of charities and societies as Ethiopian charities, Ethiopian resident charities and
international and foreign charities. The law proclaims that only Ethiopian charities are entitled to
engage on advocacy on human rights including land rights and the rights of indigenous peoples.
However, the law requires Ethiopian charities to obtain 90 percent of their funding from local
sources. Since at present, Ethiopian charities are not in a position to muster the strength to secure
90 percent of funding for their activities, this has adversely impacted their activities for the

promotion of land rights in general and the land rights of indigenous peoples in particular.

As a result the lack of effective involvement of civil society has adversely affected the ability of

local communities to actively participate in the monitoring of these investments. Thus,
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communities have limited experience in terms of negotiating and consulting with investors.
Moreover, there are no activities aimed at enhancing the legal empowerment of the local
communities who have very limited knowledge of their land rights. The situation is more acute
when it comes to indigenous peoples in Ethiopia whose lands have attracted a lot of attention for
m large scale agricultural investors. Even though civil society organizations and local
communities should have been consulted in the formulation of the indicators developed under
the Code of Practice discussed above the preparation for the Code has not taken this in to
account. According to the code, the stakeholders who have been consulted in the process include
only Environmental Authority (EPA), Biodiversity Agency, Ministry of Labour and Social
Affairs, the Confederation of Labour Associations, Ethiopian Horticulture Producers and
Exporters Association (EHPEA), and Ethiopian Agricultural Research Organization (EARO).16%
Thus, this demonstrates that the consultation process ahead of the adoption of the Code of

Practice was not adequately inclusive and participatory.
9.7. The Availability and Effectiveness of Mechanisms of Access to Justice

The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) stipulates that
states shall provide effective mechanisms for the prevention of and redress for any violation
which has the aim of dispossessing them of their lands, territories and resources.%? However, in
spite of this the provision of legal aid to local communities is hampered by the absence of legal
empowerment due to the existing legal framework on civil society. Consequently, the ability of
local communities to contest the legality of allocation of land for large scale agricultural
investors is undermined. The access of local communities to legal remedies is further hindered
by the lack of awareness about their rights and resources to litigate before courts of law.
Moreover, the insistence on the requirement of vested interest makes it difficult for civil society
actors to take Public Interest Litigation against the government or investors on behalf of indigent

local communities whose land rights have been violated.

1601 Ministry of Agriculture, Social and Environmental Code of Practice for Agricultural Investment (May 2011) 2
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9.8. The Reward System for Investors

In September 2008, the Ministry of Agriculture introduced a system to reward those investors
deemed to be better performing in terms compliance with the Code of Practice. % This approach
was practiced along with taking corrective actions on those investors who were defaulting on
their obligations in the contracts and the Code of Practice.'®® The preamble of the Reward
System provides that it was deemed necessary to introduce such a system with a view to
encourage those investors who demonstrated strong performance and to attract new ones.6%
The system attempts to emulate the approach to reward those investors who are engaged in the
export of agricultural products. It outlines the list of requirements that must be fulfilled to grant
rewards for better performing investors. The system singles out those investors engaged in
exporting and agro-industry activities. Moreover, those engaged in coffee, tea, oil seed, cotton
and soya bean plantations are prioritized. One other consideration to be eligible for reward is the
total land area equivalent to 200 hectares or more except those who are engaged in tea plantation
since they are all entitled. The system is overseen by a Reward Committee comprised of different
directorates. Seven requirements have been identified as the basis for the evaluation of eligibility

to the reward system. These are:

e The Coverage of land under actual cultivation

e The utilization modern agricultural technology

e The utilization of Appropriate Expertise

e Data Management

e Environmental Protection Activities

e Transfer of Technology to Smallholder Farmers in the vicinity

e Activities carried out to benefit the local communities including provision of health,

education and drinking water services

Thus, the requirements in for eligibility into the reward system demonstrate that there are

considerations of environmental protection and benefit sharing activities carried out by the

1603 Ministry of Agriculture, Practice Manual on Evaluation and Rewarding of Agricultural Investors (September
2008) 1
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investor including transfer of technology to smallholders in the vicinity and provision of health,

education and drinking water services to the local community.

Pursuant to Article 6(11) of the establishment Regulation, one of the powers vested in the
Ethiopian Agricultural Land Administration Agency is that of studying local and international
best practice in relation to agricultural investment and encourage experience sharing and support
implementation.’®% Accordingly, some investors have been identified for their commendable
agricultural practices. There is also limited effort by way of compiling the best practices of some
of these investors with the intention of disseminating the same practices. A case in point is the
documentation of the best practices of two notable investors, namely Alemayehu Mekonnen
Farmland and Amaro-Gayo Coffee Plantation by the Ministry of Agriculture concerning.t®%
Alemayehu Mekonnen Farmland is established on 750 hectares of land in Alaba Special Woreda
in SNNPRS in 2007.1%% In what appears to be break from tradition, the investor did not embark
upon agricultural investment right away following the allocation of the land. Reportedly, the
reactions of the local community towards the participatory approach the investor employed in
this case was deemed positively by the local community. Instead, the investor convened the
intellectuals, elders, youth and women in the locality to consult them about the proposed
project.’%% The farmland commenced with the cultivation of maize on a 150 hectares of land.
The farmland has been successful due to its harvest of maize and wheat best seeds on 650
hectares of land in 2012.1%%° The farmland became a source of best seeds for smallholder farmers
in the neighboring areas.!®!! The farmland is commended for a variety of reasons including its
treatment of the agricultural workers, use of technology, farmland management, environmental

protection and benefit sharing with the local communities, 1612
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Amaro-Gayo Coffee Plantation which is located in Amaro Woreda of SNNPRS is also cited as
an example for its best practices. The plantation which is owned by Mrs. Asnakech Thomas was
initially established on 75 hectares of land although it is likely to expand further.®® The
plantation is said to be exemplary for its fair treatment of agricultural workers. In addition, the
investor also established out growers scheme which benefits the smallholder farmers in the
vicinity. The plantation takes delivery of the produce of 1017 in January 2014 farmers and
manages to supply high quality coffee to the international and local markets. The success of the
plantation is partly explained by the fact that it is administered by skilled farmland experts and
consultants. The establishment of the out-growers scheme was motivated by the fact that the
farmers in the locality did not obtain commensurate amount for their produce. Apart from raising
the income the farmers obtained from their produce previously, the scheme has made it possible
to maintain a peaceful relationship with the local community. The Coffee Plantation was also
noted for offering training for 120 farmers engaged in coffee production to enhance the quality
of their produce. The same plantation is also distinguished for having undertaken activities aimed
at ensuring environmental protection. Particularly, the Coffee Plantation has installed a system to
ensure that byproducts of coffee do not venture into the nearby river. Instead, the system has
allowed for the use of the byproduct as compost to develop the coffee plantation.''* In addition,
the coffee plantation is also commended for nurturing integrated agricultural development
including bee keeping. The plantation offered technology transfer and trained about 60 farmers

in the trade.6°
Conclusion

It has been explained that the Social and Environmental Code of Practice for Agricultural
Investment adopted forms the main basis of monitoring of the activities of large scale
agricultural investors. Although, this Code of Practice provided for an elaborate organization
structure to ensure its follow-up, this proposed structure has not been operational. Thus, the Code
of practice has not been implemented properly even though it provided for the least level of

compliance, namely bronze. This lack of enforcement explains the reasons for the many
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contraventions by investors in relation to the agricultural practice component, the environmental
protection component and the social component of the Code. Thus, large scale agricultural
investment in Ethiopia are characterized by the lack of effective compliance and monitoring
required by the human rights obligations of the country, the VGGT and CFS-RAI principles.
Effective assessment and monitoring of these investments in Ethiopia are further undermined by
the absence of conducive legal environment in relation to legal empowerment, provision of legal
aid, public interest litigation or actio popularis. Such interventions are needed to ensure that
legal remedies are available and accessible sufficiently for the indigent peasants and
communities. In addition, the absence of adequate knowledge and skills on the part of judges on
land rights of individuals and communities under national, regional and international laws

renders the remedies ineffective.
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Chapter Ten

Conclusion and Recommendations

This study set out to explore the controversial issue of large scale agricultural investments in
Ethiopia and to clarify the extent to which these forms of investments are informed by human
rights obligations of the country and other relevant international standards. It inquired into
whether or not the transfer of 2.2 million hectares of land at the regional and federal levels in the
country for 9000 large scale agricultural investors in Ethiopia is steered in the right path so as to
bring about the desired developmental outcomes including sustainable development and
livelihoods, social stability, rural development, and environmental protection, and sustainable
social and economic well-being. It has been necessary to undertake this inquiry due to the lack of
comprehensive and rigorous study based upon emerging international standards on the subject.
The study sought to answer whether or not the implications of human rights norms and other
standards are reflected in national legislations of Ethiopia governing large scale agricultural

investments.

The responsibility of large scale agricultural investments is understood to mean respect for
relevant human rights and standards and principles on responsible investment. The thesis set out
by elaborating these standards. Thus, the study attempted to address specific research questions
pertaining to the recognition of legitimate land rights and agricultural investments, the legal
framework on large scale agricultural investments, the governance structures and processes of
acquiring land for such investment, the design of agricultural investment agreements, human
rights and environmental impact assessments in agricultural investments, monitoring the

implementation of large scale agricultural investments.

The thesis underlined that large scale agricultural investments need to be predicated upon respect
and recognition of legitimate tenure rights. The obligation to respect legitimate tenure rights is
implied by the right to property, the right to natural resources and the right to food for such
investments. It has been noted that States must exercise particularly heightened caution when it
comes to the land and resources rights of indigenous peoples as enshrined under the UN
Declaration on the Rights of Indigenous Peoples since land is more of identity to them than that

of commodity. This is also reflected in the first founding principle of the Voluntary Guidelines
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which requires states to take reasonable measures by way of identifying, recording and
respecting all legitimate tenure right holders and their rights.

Nevertheless, closer scrutiny of the land laws in Ethiopia revealed that the laws fall short of
giving legitimate tenure rights, in particular to the land belonging to indigenous pastoralist
communities. In spite of the fact that Article 40 (3) of the FDRE Constitution meant to establish
joint ownership of land by the people and the state, subsidiary federal and rural land laws confer
usufruct rights to land. The Federal Rural Land Administration and Land Use Proclamation
counterpart rural land laws impose various conditionalities to exercise these usufruct rights
including the requirement of productive use. Thus, the requirement that the land has to be in
productive use and must not be left idle for a longer period is a reflection of the labour theory of
property. The vague requirement of productive use is particularly problematic in the case of
indigenous people in the country who constitute about 12% of the total population but occupy
60% of the landmass in the country. These people are engaged in pastoralism, hunting and
gathering activities, which in the eyes of the land law in place do not amount to “productive
use”. Article 40(2) of the FDRE Constitution also mirrors the labour theory since it calls for
visible improvement of the land, which is not amenable to the way of life of indigenous peoples.
This understanding has resulted in the characterization of the large swathes of land inhabited by
indigenous people as “idle”, “unused”, “empty” or “unproductive”. Thus, these legal niceties
facilitate the displacement of these communities from their lands for the purpose of large scale
agricultural investments contrary to Article 40(3) of the FDRE Constitution which assures the
right of pastoralists to free land for grazing and cultivation and their right not to be displaced
from their own lands. The stipulation under Article 5(3) of the Federal Rural Land
Administration and Land Use Proclamation which entitles the government to change communal
rural land holdings to private holdings as may be necessary erodes the land and resource rights of
the indigenous peoples as enshrined under Article 26 of the UNDRIP. Despite the fact the
UNDRIP calls for the recognition of the legitimate tenure rights of the indigenous peoples on the
basis of their traditional occupation, ownership, use or otherwise acquisition, the Ethiopian land
law recognizes their usufruct rights based upon the principle of “effective control” rendering
much of the 60% of the land they occupy virtually terra nullius. Thus, these laws are
incompatible not only with the right to property, the right to natural resources, and the right to

food and the right of indigenous people to their identity, but also to the jurisprudence of the
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pertinent jurisprudence of the African Commission on Human and Peoples’ Rights particularly
its Endorois Decision. In the Endorois Decision, the African Commission has held that
traditional possession by indigenous peoples has the equivalent effect of state granted full

property title.

The rejection of the juridical personality of these communities as “indigenous” within the
meaning of the UNDRIP by the Ethiopian state as evidenced by its absence at the time of the
adoption of the instrument makes the exercise of the land and resource rights of the people as

enshrined in the document even more precarious.

Thus, the lack of effective recognition of legitimate tenure rights of local communities adversely
affects the identification of land for large scale agricultural investment, the allocation of land for
this purpose and the establishment of agricultural economic zones currently under consideration.
It has been said that the Ethiopian Agricultural Investment Land Administration Agency is
vested with the responsibility to identify land “firee from farmers and pastoralists possession”
and not designated for special purposes by the concerned regional government by virtue of
Article 6(1) of Regulation 283/2013 on the establishment of the Agency. The phraseology “free
from farmers and pastoralists possession” also shows that the land rights of local communities is
confined to their immediate farms and homesteads and does not extend to common resources.
The lack of recognition of legitimate tenure rights of local communities also adversely affects
compliance with the other founding principles of the VGGT including safeguarding legitimate
tenure rights, promoting and facilitating the enjoyment of legitimate tenure rights, providing
access to justice and the prevention of tenure disputes. The practice of identification of land and
establishing Agricultural Economic zones based on these land laws would also constitute
breaches of the quartet layers of obligations established by the African Commission which
prohibit acts of de jure or de facto expropriation, pillaging, confiscation, unwarranted removal of

people, temporary seizure of property and destruction of property.

Article 40(6) of the FDRE Constitution which stipulates the right of private investors to the use
of land on the basis of payment arrangements established by law is said to constitute the
principal provision for large scale agricultural investments. In the absence of a specific piece of
legislation exclusively dealing with large scale agricultural investments, they are governed by the

Investment Proclamation 769/2012 (as amended by Proclamation 849/2014), the Regulation on
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Investment Incentives and Investment Areas Reserved for Domestic Investors 270/2012 (as
amended by Regulation 312/2014) and the Ethiopian Agricultural Investment Land Administration
Agency Establishment Council of Ministers Regulation (Regulation 283/2013.) The Ethiopian
Development Research Institute (EDRI) has taken up the assignment to draft a policy document
concerning large scale agricultural investment. In addition the contractual agreements with the
investors form part and parcel of the framework to govern these investments. Nevertheless, the
implementation of these items of legislation did not bring about the intended broader social,
economic and environmental objectives at least thus far. The thesis argued that the failure for realizing

these objectives is mainly attributed to the misguided governance of these forms of investments in a

manner lacking responsibility and social accountability.

It has been said that only about 20 up to 25 per cent of the total land area which has been
allocated to investors both by regional and federal levels has been developed by the investors.
When this figure is disaggregated, only 34 per cent of the land transferred at the federal level is
developed. On the contrary, some of the investors profiteered from the “mouthwatering”
package of investment incentives and guarantees including tax incentives, loss carry forward,
customs-duty exemptions as well as loans at the expense of the local communities. The process
of licensing investors is fraught with problems as it lacks effective means for checking the
accuracy of the information provided by the investors making it possible for manipulation by
unscrupulous profiteers masquerading in the name of investors. This problem appears to be more
pronounced at the regional level since the authorities do not adequately investigate into the

veracity of the statements and information provided by the investors.

One of the effects of Article 5(2) of the Investment Incentives and Investment Areas Reserved
for Domestic Investors Council of Ministers Regulation 270/2012 (as amended by Regulation
312/2014) which provides income tax exemption for agricultural investment taking place in
certain areas is the concentration of large scale agricultural investments in regions largely
inhabited by indigenous pastoralist people. This choice of the destination of areas for enclosure
for large scale agricultural investment cements the “core-periphery divide” evident in the
incidence of large scale agricultural investment in the country. The package of incentives offered
to for the purpose of the facilitation of production of crops and food, the bulk of which meant to

export and not local consumption, risks undermining local food security in the absence of clear
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benefit sharing schemes. The non-inclusion of a contractual clause requiring the availability
upon consideration of a specified amount of the agricultural produce locally contrary to the
eighth principle developed by the Special Rapporteur on the Right to Food in the template
contracts used by the Ethiopian Agricultural Investment Land Administration Agency is
jeopardizes food security of the local population. Moreover, the allocation of land to some of the
investors encouraged illegal practices such as the securing loan, the misuse of tax holiday and

investment incentives with no or little significant activities in terms of production.

Large scale agricultural investments in Ethiopia are governed by scattered and fragmentary items
of legislation including Ethiopian Agricultural Investment Land Administration Agency
Establishment Council of Ministers Regulation, Regulation 283/2013, Council of Ministers
Regulation, Regulation on the Administration of Agricultural Investment Land under the
Appointment of Regions, Federal Rural Land Administration and Land Use Proclamation,
Regional Rural Land Administration and Land Use Proclamation, Expropriation of Landholdings
for Public Purposes and Payment of Compensation Proclamation 455/2005, Council of Ministers
Regulation on Payment of Compensation for Property Situated on Landholding expropriated for
Public Purposes (Regulation No 135/2007), Council of Ministers, Agricultural Investment Land
Administration Procedure Directive, The 2009 Agricultural Investment Land Rent Enforcement
Directive, Agricultural Investment Land Utilization Reform Follow-up and Support Activities
Directive (Manual), Directives on the Transfer of Large Scale Lands for Agricultural Investment
to Investors and The 2011 Social and Environmental Code of Practice for Agricultural
Investment. The multiplicity of regulations, directives and guidelines deprives much needed

clear and precise legal framework for these investments.

In addition to the gaps and inconsistencies in the legal regime pertaining to land rights and
agricultural investment, the governance structures and processes of acquiring land for
agricultural investment and the conclusion of contractual agreements are fraught with problems.
The practice of concluding of transactions pertaining to large scale agricultural investments both
at the federal and regional levels lacks transparency and is mainly conducted without the
knowledge or consent of the affected communities. This lack of transaction transparency is
contrary to the standards contained in the VGGT and De Schutter principles. These standards

recommend that transactions involving transfer of land to agricultural investors be concluded in a
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fully transparent manner with the participation of local communities so as to prevent, among
others, high level of corruption. The transactions are not made officially available and they are
not subject to public oversight. Although the online disclosure of some of the contracts by the
Agency is commendable practice, the database is not up-to-date and is inaccessible to the local
communities who have little or no access to internet. Moreover, there is no adequate disclosure
relevant information including the non-disclosure of Environmental Impact Assessments study

reports. This is due to a broad and unwarranted understanding of confidentiality.

In addition, the model of re-centralization of land and “upward delegation” is contradictory with
the constitutional right of local administration of land enshrined under Article 52(2) (d) of the
Constitution of the Federal Democratic Republic of Ethiopia. This is also inconsistent with
Article 17(2) of the Federal Rural Land Administration and Land Use Proclamation. The
Ethiopian Agricultural Investment Land Administration Agency established by the Council of
Ministers Regulation 283/2013 is given the power to administer agricultural investment lands
measuring 5000 hectares or more delegated by the regions. Moreover, if this is proved to be
needed and important, the Agency can also administer land lesser than 5000 hectares by virtue of
Article 3(1) (a) of the Council of Ministers Regulation on the Administration of Agricultural
Investment Land under the Appointment of Regions. Such phrases like “if needed and
important” confer substantial discretionary power to the Agency which in turn may undermine
the power of regional states to administer agricultural land even lesser than 5000 hectares of
land. The thesis argued against re-centralization model since it is inconsistent with the
Constitution. Re-centralization is also inconsistent with the principle of devolution of land
management responsibilities to local government and decentralization as a mechanism for the

facilitation of local participation.

Moreover, contrary to the recommendation under chapter 12 of the VGGT for the introduction of
provision of safeguards such as parliamentary approval in the case of transfers exceeding a
certain scale without the involvement of the Federal and regional Parliaments. The thesis argued
that the good practice of subjecting such contractual agreements for parliamentary approval as is
the case in countries such as Liberia is instructive. It has been stated that the agreements,
although legal, may lack legitimacy among the local communities whose lands have been

transferred so far as they are not involved in the process. Thus, there are various gaps in terms of
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ensuring the inclusive and accessible nature of the structures in place for the governance of large
scale agricultural investments as required by CFS-RAI principles.

Consequently, the contractual agreements concluded both at the federal and regional level
manifest lack of contractual equilibrium and do not include important provisions necessary to
ensure benefit sharing. This observation is applicable to the standard form contracts employed by
the agency and the contracts concluded by the regions as well. The contracts stipulate
substantially disproportionate obligations to the parties. Moreover, the contracts are overly
simplified, skeletal and vague. It is further argued that the use of contracts of adhesion may not
always be amenable to accommodate specific realities of a given situation. In particular, the
contracts display weakness in the definition of the land allocated resulting in disputes among
investors and local communities as illustrated by the Verdanata Harvest Plc case.

This study argues that contractual agreements involving land transfers should be treated as part
of contracts in the extractive industry since they involve extraction of water. The contracts do not
properly accommodate environmental, economic and social concerns. The contracts do not
include provisions obliging the investors to supply the local and the national market as such in
line with the De Schutter principles. Contrary to the recommendation for the inclusion of clearly
defined and enforceable obligations of the investor, the contracts do not clearly stipulate the
obligations of the investor concerning the provision of social services to the local communities or
engage in the construction of infrastructure. The failure of the contracts to sufficiently specify
the development obligations expected of the investor shows that they are not carefully

constructed.

The thesis highlighted the importance of consultation, free, prior and informed consent (FPIC)
and participation. These standards are reflected not only in the VGGT but also constitute human
rights obligations compliance with which is detrimental for the legality and legitimacy of large
scale agricultural investments. The question of FPIC assumes special importance in particular in
the case of indigenous people as land is not a mere economic commodity but the basis of their
identity. The Ethiopian Agricultural Investment Land Administration Agency contends that there
is no displacement of people occasioned by the practice of land allocation by the federal channel.
According to the Agency, this is due to the fact that the fact that it operates based on the

principle that the land is allocated for agricultural investment purposes only if it is free from
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farmers and pastoralists possession, it is not protected forest area or land designated for forestry
and biodiversity and that it is not wildlife area and not currently or previously earmarked for
investment projects. Contrary to this contention, the incidence of displacement of people from
their lands in Ethiopia is rife and well-documented. The presence of farmers and pastoralists can
easily be established based on the studies and reports of the Ethiopian Agricultural Investment
Land Administration Agency as illustrated in Dangur, Mandura and Pawe woredas in
Benishangul Gumuz regional state. The same reports also demonstrate the difficulty on the part
of the Agency to ascertain whether or not the land is inhabited by communities. There are also
cases of allocation of land of cultural and religious importance to large scale agricultural
investors as evidenced by the incidents of Jabela, Bazena and Mekacha localities in SNNPRS.

One natural consequence of the frequent denial of acts of displacement by the authorities is the
fact that many of the necessary conditions that must be respected in connection with forced
eviction of people are not complied with in the process. The right to free, prior, informed consent
and consultation has been highlighted both in the case of the VGGT and De Schutter principles.
The process of implementing consultation and FPIC in Ethiopia in relation to large scale
agricultural investments is fraught with problems due to the contention that there are no affected
populations in contravention with Article 43 of the Constitution. Contrary to the requirement of
FPIC, the process of land acquisition for agricultural investment purposes in the country is
characterized by coercion, intimidation or manipulation. The lack of sufficient consultation
before resettlement is also documented by the studies of the Ethiopian Human Rights
Commission. Apart from the absence of established guidelines to conduct consultations, the very
reports of the Ethiopian Agricultural Investment Land Administration Agency admitted no
consultations have been conducted by local administrations with the local communities before
the transfer of land to investors in certain situations. The fact the Environmental Impact
Assessment Proclamation provides that the purpose of consultation is to solicit comments shows
that the semblance of consultations is more of pro forma or simple formality exercises as
opposed to two-track consultations. Moreover, the local elites are summoned in these pro forma
consultations are not representative within the meaning of the UNDRIP. The lack of legal
empowerment for the members of the local population to ensure their effective participation and
the absence of representative institutions of the local people shows that the process amounts to

elite capture. As illustrated in the Verdanta Harvests Plc case, the disaffection on the part of local
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communities manifests itself in many ways including extreme cases of arson, robbery, general
lack of security and suspicious attitudes towards investors from other areas. These problems are
further exacerbated by the lack of enforcement of the Social and Environmental Code of Practice

despite of the lapse of some years since its adoption.

In conclusion, as things stand now, the practice of large scale agricultural investments in its
current form in Ethiopia does not fulfill the salient features of responsible agricultural
investments as defined under VGGT and CFS-RAL. In actual fact, many of the allocations of land for
this purpose could fall within the definition of the term “land grabbing” or “land speculation” as defined
in the Tirana Declaration. Analysis of the practice in the country manifests many gaps and inconsistencies
in violation of relevant international standards as embodied in international human rights instruments, the
VGGT and CFS-RAI. Therefore, it would be necessary to overhaul the governance of large scale
agricultural investments in the country so as to make it congruous with international standards as

suggested in the recommendations below.
Recommendations

The thesis is informed by the liberal view that large scale agricultural investments can be
regulated by principles and guidelines as opposed to the view that they are not amenable for
regulation by such methods. Consequently, it is argued that Ethiopia has to overhaul its national
legislation, the governance structure and existing practices relating to these investments. It is
believed that compliance with human rights obligations and international standards as elaborated
in the thesis would enhance the viability of large scale agricultural investments in the country.
On the contrary, failure to accommodate and implement these principles would result in
momentous and adverse outcomes to local community and to the country as a whole. In view of
these considerations, detailed and structured recommendations are addressed to the Ethiopian

government and other stakeholders as follows.
10.1. The Need for Consolidated Laws on Agricultural Investment

The overarching nature of large scale agricultural investment implies the need for a coherent and
unified body of law. Nevertheless, currently, these investments are governed by scattered and
fragmentary items of legislation. The inadequacy of the existing Investment Proclamation and

regulations to govern these investments manifests itself by the multiplicity of the regulations,
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Directives and guidelines issued by the Council of Ministers and the Ethiopian Agricultural
Investment Land Administration Agency. Thus, there is a need for a coherent and unified law
which lays down the legal basis of large scale agricultural investments in line with the principle

of legality.
10.2. Recognition and Protection of Land Rights

The ownership and possession rights of Ethiopian indigenous and tribal peoples over their land
must be recognized based on the principle of traditional occupation, ownership, use or otherwise
acquisition as opposed to the principle of effective occupation. Article 5(3) of the Federal Rural
Land Administration and Land Use Proclamation which gives the government extensive
discretionary powers to change communal rural land holdings to private holdings must be
repealed as it is unconstitutional. The practice of viewing commons which are untilled and

unfarmed as terra nullius needs to be dispensed with.

The conditions imposed upon the exercise of use rights such residence in a kebele, personal
engagement in agriculture, “proper’” management of the land, and other restrictive conditions do
not accommodate the specific realities of indigenous people in Ethiopia and must not be
applicable to them. The current practice of recognition of the land rights to visible productive use
is particularly problematic to indigenous people since fallow, pastoralist; hunting and gathering
do not fall within the ambit of local resource use. The usufruct rights of pastoralist communities
must not be confined only to their individual farms and homesteads. The traditions, customs and
land use systems of the people and their customary tenure should be legal support as per Article
27 of the UNDRIP. This would also necessitate the need to recognize the juridical personality of
the pastoralist people as indigenous people. Local customs and practices need to be recognized
as part of the architecture of land tenure. Sufficient efforts must be exerted to determine the
existence of legitimate land rights before decisions are made to allocate the land to large scale
agricultural investors. Excessive reliance on desktop mapping to determine whether or not land is
under occupation should be replaced with on- site filed visits as it is susceptible to erroneous
outcomes. Lands which are sites of religious and cultural practices of the local communities

should not be transferred to investors.
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Forced relocation of people must be resorted to only in most exceptional circumstances or where
it is deemed to be necessary as an exceptional measure. The minimum international guarantees
must be complied with in situations forced relocation is justified. The payment of compensation
only to visible improvements as a result of the outcome of the labour theory must be replaced
with payment of prompt, adequate and effective compensation for the loss of the land
communities are entitled to by virtue of traditional occupation, acquisition, ownership or use.
Clear standardized practices, procedures and guidelines must be adopted in connection with the

establishment of Agricultural Economic Zones (AEZ).
10.3. Investment Incentives and Guarantees

Adequate measures must be introduced to ensure that the investment incentives, guarantees and
export incentives for large scale agricultural investors are not abused by unscrupulous investors.
The practice of extending large sums of money by way of loan for investors who have not yet
involved in the actual development phase of the land must be dispensed with. The provision of
loan must be undertaken in a transparent manner so as to allay off corruption and collusion for
personal gain. The practice of allocation of land to investors who do not have the requite
capacity to develop the land must be halted. The experience and financial position of individuals
and companies who seek to engage in the sector must be thoroughly assessed. The veracity and
credibility of the information provided by the investors must be subject to rigorous checking.
The practice of renewing the license of those investors with dismal performance of the project
must be reconsidered. Caution must be exercised to ensure that the move to adopt the model of
one-stop-shop services to large scale agricultural investors is not going to undermine
environmental, social and food security concerns. Mechanisms must be in place to ensure that

investment incentives granted are used for their intended purposes.
10.4. The Governance Structure

Since the power of administration of land and natural resources is vested in the regional states by
virtue of Article 52(2) (d) of the FDRE Constitution, the trend towards the re-centralization of
land in the hands of the government has to be re-examined. The model of re-centralization is also
inconsistent with Article 17(1) of the Federal Rural Land Administration and Land Use

Proclamation. Instead, the right of regional states for local administration of their land and
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resource rights must be respected. Accordingly, the practice of “upward delegation” of the
administration by the regional states to the federal government in the form of the Federal Land
Bank must be dispensed with since it does not have constitutional basis. Consequently, Article
50(9) of the FDRE Constitution does not warrant delegation by Regional States to the federal
government. Thus, the 2010 Council of Ministers Regulation on the Administration of
Agricultural Investment Land under the Appointment of Regions lacks constitutional basis. The
Regulation is formulated in such a broad and vague manner so as to deprive regions of
administering land even lesser than 5000 hectares of land as can be seen from Article 3(1) (a) of
the Regulation. Instead, the focus should be on development of the capacity of regional
governments and administrations at local levels to be able to discharge their constitutional
mandate to administer their own land resources. The resource constraints and capacity gaps of
regional and local level administrations need to be addressed. The role of the Ethiopian
Agricultural Investment Land Administration Agency should be transitional and limited to
capacity development of the regional bodies engaged in the administration of land for
agricultural investment purposes. In addition to the development of capacity of the regional and

local bodies, right holders in the local communities should be legally empowered.
10.5. Provision of Safeguards

In line with the VGGT, it is advisable to introduce certain safeguards including the introduction
of land ceilings on permissible land transactions and regulating how transfers exceeding a certain
scale should be approved, for example, through parliamentary approval. The allocation of 5000
hectares of land to investors at one go still appears to be substantial. Thus, it would be preferable
to introduce land ceilings lower than 5000 hectares. Land should be allocated incrementally in
consideration of the performance of the investor by way of developing the land already allocated
to them. Safeguards must be provided by way of the involvement of the State Councils

(Parliament) for the purpose of approving the allocation of land exceeding 5000 hectares.
10.6 Consultation, Participation and FPIC

The acquisition of land for large scale agricultural purposes must be based upon formal and full
good faith the participation and consultation with representative institutions of the local

communities. The institutions which claim to be representatives of the local communities must
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be legitimate and acceptable to the people. Transactions involving land acquisition must allow
for the participation of a range of actors including affected local communities.

The Free, Prior, Informed Consent (FPIC) must also be implemented in particular in cases
involving the acquisition of the land of pastoralist indigenous peoples. Thus, the current practice
of conducting meetings for the sole purpose of mere one-way track provision of information and
the allocation of land without the knowledge and consent of the community should be dispensed
with. The acquisition of land must be free from coercion, intimidation or manipulation. The
consent of the local community must be secured sufficiently in advance of any authorization or
commencement of activities. Local community must be provided with adequate information
concerning the nature, size, pace, reversibility and scope of any proposed project or activity, the
reasons or purpose of the project and/or activity, its duration and the locality of areas that will be
affected. Clear procedures and guidelines must be in place for the purpose of guiding
participation and consultation with affected communities. Legal empowerment and assistance
should be provided to local communities to ensure they can avail themselves of the right of

consultation effectively.
10.7 Transaction Transparency

Transactions involving large scale agricultural investments should be made accessible to the
public free of charge and translated into local vernaculars. Launch Ethiopian land transparency
initiative for the purpose of disclosure of appropriate information concerning large scale
agricultural investments including contract negotiation, monitoring the implementation of the
contract and close or end of business. Relevant information to be disclosed includes
memorandums of understanding, investment agreements, land lease contracts and impact

assessments.

10.8. Contractual Equilibrium

Agreements need to be redesigned in such a way so as to attain the intended environmental,
social and economic objectives. They need to be sufficiently detailed and comprehensive. They
should be negotiated in such a way so as to ensure contractual equilibrium. They should include
all the elements necessary that need to be included in such deals including benefit sharing

obligations such as forward linkages, food security, and transfer of technology. Charging
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investors meager amount by way of land rentals should be dispensed with as they encourage land

speculation.

Agreements must clearly define the land transfer to investor so as to avoid variance between the
land indicated in the contract and the land actually transferred to the investor. The agreements
should clearly indicate that rights transferred do not extend to subsurface resources. More
attention should be given to the extraction of water considering the contracts as contracts in the
extractive industry. Thus, investors should effect payment not only for the land allocated but also
extraction of water. Local community should be given active role in terms of reporting to and

giving input for settlement of disputes.
10.9. Impact Assessments

The practice of allocating land prior to the undertaking of EIA study reports must be dispensed
with. The provision in the standard form contracts which stipulates that environmental impact
assessment needs to be conducted and the report delivered within three months following the
execution of the agreement should be done away with since it encourages allocation of land prior
to conducting EIA. EIA study reports must be made available publicly and should not be
considered confidential. The capacity of federal and regional organs overseeing the preparation
of EIA study reports needs to be enhanced. The Ministry of Environment and Forest must ensure
that EIA study reports are prepared in line with the basic principles of EIA best practice. Land
allocations less than 500 hectares should not be out of the EIA process. Standards must be
established for the licensing of consultants to practice EIA studies. Caution must be exc4rcised
that the one-stop-services intended to be provided for the investor is not going to undermine the

EIA process.

Investors seeking to engage in large scale agricultural investment must be required to undertake
not only EIA but also human rights due diligence in line with the UN Respect, Protect and
remedy Framework. Home states of large scale agricultural investment must make sure that

investors under their jurisdiction are not involved in violations of human rights.
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10.10. Monitoring Implementation

The Social and Environmental Code of Practice must be enforced. The structures envisaged in
the Code of Practice to ensure the implementation and enforcement of the Code need to be
operational. Mechanisms need to be in place to for continuous monitoring and follow up of the
compliance of investors with their obligations under the laws, contracts and the Social and
Environmental Code of Practice. The role of civil society, local communities and other
stakeholders in terms of monitoring and follow-up must be encouraged and strengthened. There

has to be conducive legal environment to this effect.
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Annex A: Table on List of Federal Inverstors

No Project Nationalit Total Size of
y Regional State Land
where the Project Date of Transferred
is located Woreda Transfer (Hectares)
1. Ayka Addis Turkish SNNPRS Hammer 2013/14 10,000
2. Diaspora SNNPRS Dasenech
(American January 18,
Tsegaye Demoz | ) 2010 450
3. Diaspora SNNPRS Hammer August 26,
(Canadian 2009
Reta ) 2,137
4, Oomo Va||ey Turkish SNNPRS Hamer JUly 14, 2012 10000
5. Adama Agro Ethiopian | SNNPRS August 23,
Industry Gnagatom 2010 18516
6. Hash Agro Ethiopian | SNNPRS
Industry Debub Ari 14,705
7. Dr. Taeme Diaspora SNNPRS May 12,
Agricultural (American 2011
Devt. ) Gnagatom 5000
8. Dasali Farm Diaspora SNNPRS -
(formerly Daniel | (American
Farm) ) Dasenech 5002
9. Mela Agri. Ethiopian | SNNPRS March 16,
Dev’t. Dasenech 2010 5000
10. Dasenech Agro | Ethiopian | SNNPRS March 18,
Dev’t. Dasenech 2010 3000
11. | Lucy Farm Ethiopian | SNNPRS Dasenech 1500
12. Al-Mahadi Pakistani SNNPRS October 8,
Matchmaker Ditcha 2011 1000
13. Whitefield Indian SNNPRS Dasenech April 9, 2010 | 10,000
14. Ethiopian | SNNPRS Ditcha February 5,
Anaya Farm 2015 500
15. Abdurhaman Ethiopian | SNNPRS Ditcha -
Nuru Farm
Dev’t. 500
16. Diaspora SNNPRS Ditcha May 2015
(Canadian
Akeno Farm ) 500
17. Indian December
Ruchi Gambela Anuak 14, 2009 25,000
18. Indian Gambela January 19,
BHO 2010 27,000
19. | Sanatin Indian Gambela Dima May 9, 2010 | 10,000
20. Indian Gambela December
Verdanta Godere 29, 2009 3,012
21. Indian Gambela Jikawo and July 2, 2010
Karaturi Itang 100,000
22. | Saudi Star Indian Gambela Abobob July 2, 2010 | 10,000
23. Toren Agro Turkish Gambela August 7,
Industry Gog 2012 6000
24. | Green Valley Indian Gambela Abobo July 15, 2011 | 5000
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Agro Industry

25. | Akula Farm Double Gambela Dima 2014/2015 1000
26. Ashenafi Ethiopian | Gambela May 2014

Gebremeskel Dima 1000
27. AD PLC Ethiopian | Gambela Dima June 2014 1500
28. Atnafu and Ethiopian | Gambela May 2014

Family Dima 1000
29. | Belsti Negaso Ethiopian | Gambela Dima May 2014 1000
30. | Berhe Gidey Ethiopian | Gambela Dima May 2014 1000
31. Debrich Import | Ethiopian | Gambela May 2014

and Export Dima 1000
32. Ephrem Atakliti | Ethiopian | Gambela May 2014

Gesese Dima 1000
33. Fasil Hailu Ethiopian | Gambela Dima June 2014 1000
34. Gebresellasie Ethiopian | Gambella June 2014

Gebremedhin Dima 800
35. Gebremariam Ethiopian | Gambella May 2014

Abreha Dima 500
36. Ginbe Work Ethiopian | Gambela Dima June 2014 1000
37. Gush Demoz Ethiopian | Gambela Dima June 2014 1000
38. Gush Ethiopian | Gambela May 2014

Gebresellasie Dima 500
39, Hadush Ambay | Ethiopian | Gambela May 2014

Gbremichael Dima 1000
40. Hagos Ethiopian | Gambela June 2014

Gebrehiwot Dima 500
41. Henok Ethiopian | Gambela June 2014

Gebreegiziabher Dima 1000
42. | Hunde Lalisa Ethiopian | Gambela Dima June 2014 1500
43. | Etefa Mekonnen | Ethiopian | Gambella Dima June 2014 1500
44, Phonix Ethiopian | Gambela Dima 2015 500
45, Seti Semela Ethiopian | Gambela Dima June 2014 500
46. Shimbelina Ethiopian | Gambela Dima 2013/2014 500
47. Tecron General | Ethiopian | Gambela

Trading Gog 2013/2014 3000
48. Tecle Birhan Ethiopian | Gambela 1000

Tadesse Dima May 2014
49. | TG Farm Ethiopian | Gambela Dima 2015 500
50. Tsega Ethiopian | Gambela 500

Gebremedihn Dima 2015
51. Indian Gambela January 17, 500

Saber Farm Dima 2011
52. JVL Agro Singapore | Gambela Dima 19/2/05

Industry 5000
53. Kerseraw Ethiopian | Gambela Akula October 29,

Benson General 2012

Trading PLC 500
54. Beliga Business | Ethiopian | Gambela Akula 2015

Plc
55. Ambaye Ethiopian | Gambela Akula 2015

Girmaye Farm

Dev’t. 1000
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56. K Z Farm Dev’t. | Ethiopian | Gambela Akula 2015 1000
57. Hamelmalo Agri | Ethiopian | Gambela Akula 2015

Dev’t. 1000
58. Mikmat Agri Ethiopian | Gambela Akula 2015

Development 1000
59. Menebih Agri Ethiopian | Gambela Akula 2015

Development 1000
60. Gebremichael Ethiopian | Gambela Akula 2015

Kidane Mariam 500
61. Bereket Berhe Ethiopian | Gambela Akula 2015 500
62. A S Kidney Ethiopian | Gambela Akula 2015

Beans and

Oilseads Agri

Dev’t. 500
63. Indian Benishangul Dangur November

Shaporji 10, 2009 50,000
64. Ethiopian | Benishangul Guba December 1,

Kedam Trading 2010 1000
65. Biruh Way Ethiopian | Benishangul Dangur April 12,

Mechanized 2011

Farm 5000
66. Sky Agri Dev’t. | Ethiopian | Benishangul Dangur 3000
67. Tracon Trading® | Ethiopian | Benishangul Dangur 2013/2014 904
68. Tigab Agro Diaspora Benishangul Dangur November

Industry 21, 2010 300
69. Tikmit Diaspora Benishangul Dangur September

Agricultural 27,2011 204
70. Diaspora Benishangul Dangur November

Gashaw Bezu (American 24,2011

Takele ) 1200
71. Diaspora Benishangul Dangur July 19, 2012

(Australia

Nega Mamaye n) 1070
72. G-7 Limited Ethiopian | Benishangul Guba June 2014

Company 1000
73. Gutit Ethiopian | Benishagul Guba 2013/2014 500
74. Lisa PLC Ethiopian | Benishangul Dangur 2013/2014 3000
75. Medhane Ethiopian | Benishangul Dangur 2013/2014

General Trading 1000
76. Michael Dismod | Turkish Benishangul Guba June 2014 1000
77. Minbal Ethiopian | Benishangul Dangur 2013/2014

Mengistu 1000
78. Neka Andualem | Ethiopian | Benishangul Guba 2013/2014 500
79. Benishangul Pawe November

Kiston 10, 2009 431
80. Wegagen Ethiopian | Benishangul Dangur 2013/2014 1000
81. Diaspora Benishangul Dangur 2013/2014

Tarekegn Belay | (Israeli) 2000
82. Diaspora Benishangul Guba 2013/2014

Yeshi Emebet (British) 1000
83. Yomed Agri & | Ethiopian | Benishangul Guba June 2014 1000

* Kiston is no longer in operation at the time of writing.
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Agro Industry
PLC

84. Ethiopian | Benishangul Dangur October 11,
Access Capital 2010 5000
85. Workneh Ethiopian | Benishangul Dangur 2013/2014
Adamu 500
86. Helwan Adnan | Sudanese | Benishangul Dangur February 22,
Abdurhaman 2013 5000
87. Saudi Benishangul Mao Komo October 20,
Hashim Esmael | Arabian 2011 3000
88. (Ethiopian | Benishanghul Guba February 15,
Origin) 2012
Horizon Saudi
Plantation Arabian 20000
89. Lotus Saudi
International Arabian Benishangulgumuz | Mao Komo July 9, 2012 | 3000
90. Usman Issa Saudi
Farm Arabian Benishangul | Guba 27-02-2014 1000
91. | TYS Agri Dev’t. | Ethiopian Benishangul | Guba 1000
92. | Africa Farm Ethiopian | Benishangul Guba 2012/13 2000
93, Getafan Diaspora Benishangul
Mechanized (American
Farm ) Dangur 2010/2011 3000
94, E.N.S Agri Ethiopian | Benishangul March 4,
Dev’t’ PLC Guba 2015 1000
95. Mohammed Ethiopian | Benishangul Guba June 10,
Amiru 2015 2000
96. Ethiopian | Benishangul June 10,
Fireselam PLC Guba 2015 2000
97. Yoseph Ethiopian | Benishangul April 17,
Gebreegziabeher Mao Komo 2015 750
98. . Ethiopian | Benishangul February 27,
Hagos Yibrha Guba 2015 1000
99. Ethiopian | Benishangul March 27,
Addis Alem Guba 2015 738
100. | Kaza Wonz Ethiopian | Benishangul February 27,
Trading Guba 2015 500
101. | Solomon Ethiopian | Benishangul June 13,
Leykun Guba 2015 1000
102. Ethiopian | Benishangul June 19,
Solomon Amare Guba 2015 1000
103. | Gashaw Kasse Ethiopian | Benishangul May 4, 2015
Agri Dev’t. Assosa Zuria 1000
104. | N M Agro Ethiopian | Benishangul May 27,
Industry Guba 2015 500
105. | Priest Desalegn | Ethiopian | Benishangul May 27,
Haile Agri 2015
Dev’t. Guba 1000
106. | Asyae Mulat Ethiopian | Benishangul May 27,
Agri Dev’t. Guba 2015 500
107. | Tayton Agri Ethiopian | Benishangul Guba
Dev't. May 11, 1000
2015
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108.

BHN Agri

Ethiopian

Benishangul

Dev’t. GUba 2015 1000
109. | Mulugeta Ethiopian | Benishangul
Yetwale
Impoerter & 2015
Exporter Guba 1000
110. | Animaw Alemu | Ethiopian | Benishangul
Impoerter & 2015
Exporter Guba 2000
111. | H2 Me Agri Ethiopian | Benishangul 2015
Dev’t. Guba 1000
112. | Michael Abrha | Ethiopian | Benishangul Guba 2015 500
113. | Agede Agri Ethiopian | Benishangul 2015
Dev’t. Guba 500
114. Mor’la’Agrl Ethiopian | Benishangul 2015 500
Dev’t Guba
115. JDK’H Agri Ethiopian | Benishangul 2015 1000
Dev’t. Guba
116. | JL Agri Dev’t. Ethiopian | Benishangul Guba 2015 500
117. | Avino Agri Ethiopian | Benishangul 2015
Dev’t. Guba 1000
118. | Tsegaye Ethiopian | Benishangul 2015
Yemane Guba 1000
119. | Temesgen Ethiopian | Benishangul
Yohannes Agri. 2015
Dev’t. Guba 500
120. | Elafi Agri Ethiopian | Benishangul 2015
Dev’t. Guba 1300
121. | Alexander Ethiopian | Benishangul 2015
Salew Guba 1000
122. | Hanamariam Ethiopian | Benishangul
Andualem & 2015
Associates Guba 500
123. | Endeg Agri. Ethiopian | Benishangul 2015
Dev’t. Guba 200
124. | Melkamu and Diaspora Benishangul
Family Agri (Israeli)
Dev’t. PLC Guba May 2, 2015 | 3000
125. Diaspora
(American
Shewit Abera ) Benishangul Guba April 8, 2015 | 500
126. Diaspora
(American
Habi Hotel ) Benishangul Guba -
127. Diaspora
Freedom Agri. (American
Dev’t. ) Benishangul Guba May 2015 650
128. Diaspora
(American
Asfaw Gola ) Benishangul Guba
129. | Agro Peace Bio | Israeli August 24,
Ethiopia Somali Region Shinle 2012 2000
130. | Pan Agro Ethiopian
Industry Somali Region Gode 2014/15 4000
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Annex B: Regional Disaggregation of the Land Transferred

Investor/Campany's

Size and location of delivered land

S.No | Name size(ha) Region Woreda Kebele Date

1.

ADPLC 1500 Gambela Dima Akula Jun-06
2.

Akula 1000 Gambella Dima akula 2007
3. | Ashensfi G/meskel 1000 Gambela Dima Achagna May-06

Atinafu &
4. | Betesebochu 1000 Gambela Dima Akula May-06
5. Nyangatom | SNNP

Ayika addis 10000 SNNP /Dassenech | OMO 2006
6. | Belisti Negaso 1000 Gambela Dima Akula May-06
7.

Berehe 1000 Gambela Dima Akula Jun-06

Debrich Impo.&
8. | Expor.PLC 1000 Gambela Dima Achagna May-06

Efrem Atakilt
9. | Gessese 1000 Gambela Dima Achagna May-06
10.

Fasil 1000 Gambela Dima Akula Jun-06
11.

G/Silassie 800 Gambela Dima Akula Jun-06
12.| G-7 limited

Company 1000 Benishangul Guba Isidi Jun-06
13.| Gebremariam Abreha | 500 Gambela Dima Achagna May-06
14.

Ginbe work 1000 Gambela Dima Akula Jun-06
15.

Gotit 500 Benishangul Guba Basheta 2006
16.

Gu'ish 1000 Gambela Dima Akula Jun-06
17.| Gu'ish G/Sillassie 500 Gambela Dima Achagna May-06

Hadush Imbaye
18.| G/Micha'el 1000 Gambela Dima Akula May-06
19.

Hagos 500 Gambela Dima Akula Jun-06
20.

Henok 1000 Gambela Dima Akula Jun-06
21.

Hunde 1500 Gambela Dima Akula Jun-06
22.

Itefa 1500 Gambela Dima Akula Jun-06
23.

Lisa 3000 Benishangul Dangur Abbay Dar | 2006
24,

Medhane 1000 Benishangul Dangur Abbay Dar | 2006
25.

Mika'el Desmond 377 Benishangul Guba Mankush Jun-06
26.

Minbale 1000 Benishangul Dangur Abbay Dar | 2006
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27.

Neka 500 Benishangul Guba Mankush 2006
28.
Pan Agroindustry 4000 Somali Gode Gereblo 2006
29.
Phoenix 500 Gambella Dima akula 2007
30.
Seti Semal 500 Gambela Dima Akula Jun-06
31
Shimbelina 500 Gambella Dima Akula 2006
32. Almehal&
Sudan 1000 Benishangul Guba Mankush 2006
33.
Tarekegn Belay 2000 Benishangul Dangur Abbay Dar | 2006
34. Goge
Tecron 3000 Gambella Goge Gebriel 2006
35.| Teklebirhan Tadesse | 1000 Gambela Dima Achagna May-06
36.
Tg 500 Gambella Dima akula 2007
37.
Tsega 500 Gambela Dima Akula Jun-06
38.
Wogagen 1000 Benishangul Dangur Abbay Dar | 2006
39.
Workneh 500 Benishangul Dangur Abbay Dar | 2006
40. Babishenko
Yeshimebet 1000 Benishangul Guba r 2006
41, Babishenko
Yohanis(TYS) 1000 Benishangul Guba r 2006
Yomed agricultural
42.| and agroindustry
PLC 1000 Benishangul Guba Almehal Jun-06
Benshangul Dangur
Access capital 5,000 Gumze 1/2/2003
43.
Adama agro plc 18,516 SNNP Gnhangatom 17/12/02
44,
Benshangul Guba
Africa Farm 2,000 Gumuz 15/06/05
45,
Agro Peace Bio Shinele
Ethiopia 2,000 Somali 18/12/04
46.
Al-  Mehdi match Decha
maker 1,000 SNNP 16/11/04
47,
Askay  agricultural Benshangul Dangur
development 3,000 Gumze 7/13/2003
48.
Benshangul Dangur
Beruhoye 5,000 Gumze 4/8/2003
49,
BHO 27,000 Gambela Itang 11/5/2002
50.
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Dasench

Daniel 5,000 SNNP District 20/12/01
51
Gnangatom
Dr Taem Hadegu 5,000 SNNP District 9/4/2003
52.
Benshangul Dangur
Gasahw Bezu take 3,000 Gumuz 14/03/04
53.
Green valley agro Abobo
industry 5,000 Gambela district 8/11/2003
54.
Halewan Adenan Benshangul Dangur Manbuk
Abdurehman 5,000 Gumze 15/6/05
55.
Hase agro industry 14,705 SNNP Debub Ari 30/11/03
56.
Benshangul Mao komo
Hashim Isemal 3,000 Gumuz 9/2/2004
57.
Benshangu| Guba 7/06/04
Horizon plantation 20,000 Gumze
58.
Dima
JVL agro industry 5,000 Gambela district 19/2/05
59.
Gambela Etang
Karatury 100,000 Abebo, 25/10/02
60.
Guba 22/03/03
Benshangul
Keydam trading 3,000 Gumze
61.
Benshangul Pawe
Keystone 431 Gumuz 1/3/2002
62.
Benshangul Mao komo
Lotus International 3,000 Gumuz 2/11/2004
63.
Lucy 4,003 SNNP Dasenech 30/03/02
64.
Dasenech
Mela 5,000 SNNP District 7/7/2002
65.
Benshangul Dangur
Nega 3,000 Gumuz 12/1/2004
66.
Benshangul Guba
Olehman Isa Farm 1,000 Gumuz 27/02/2014
67.
Omo valey 10,000 SNNP Hamer 7/11/2004
68.
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Rahwa 3,000 SNNP Dasenech 7/9/2002
69.
Reta 2,137 SNNP Dasenech 20/12/01
70.
Ruchi 25,000 Gambela Gog 5/4/2002
71.
Saber farms 25,000 Gambela Dima 9/5/2003
72.
Sanati 10,000 Gambela Dima 1/9/2002
73.
Saudi Star 10,000 Gambela Abebo 25/10/02
74,
Benshangul Dangur
Shaporgy 50,000 Gumze 1/3/2002
75.
Benshangul Dangur
Tigab agro industry 3,000 Gumze 12/3/2003
76.
Dangur
Benshangul
Tikimet agro industry | 3,000 Gumze 16/01/04
77.
Torn agro industry 6,000 Gambela Gog district 1/12/2004
78.
Benshangul Dangur
Tracon trading 5,000 Gumze 10/7/2003
79.
Tsegaye Demoze 1,000 SNNP Dasenech 10/5/2002
80.
TYS agricultural Benshangul Guba
development 1,000 Gumuz 6/28/2006
81.
Verdant 3,012 Gambela Godere 20/04/02
82.
White field 10,000 SNNP Dasench 1/8/2002
83.
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SNNPRS

Investor/Campany's

Size and location of delivered land

S.No Name size(ha) Region Woreda Kebele Date
1 Avyika addis 10000 SNNP Nyangatom/Dassenech | SNNP OMO 2006

Adama agro plc 18,516 SNNP Gnangatom 17/12/02
2

Al- Mehdi match maker 1,000 SNNP Decha 16/11/04
3

Daniel 5,000 SNNP Dasench District 20/12/01
4

Dr Taem Hadegu 5,000 SNNP Gnangatom District 9/4/2003
5

Hase agro industry 14,705 SNNP Debub Ari 30/11/03
6

Lucy 4,003 SNNP Dasenech 30/03/02
7

Mela 5,000 SNNP Dasenech District 71712002
8

Omo valey 10,000 SNNP Hamer 7/11/2004
9

Rahwa 3,000 SNNP Dasenech 7/9/2002
10

Reta 2,137 SNNP Dasenech 20/12/01
11

Tsegaye Demoze 1,000 SNNP Dasenech 10/5/2002
12

White field 10,000 SNNP Dasench 1/8/2002
13

89,361
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Gambella

Investor/Campany's

Size and location of delivered land

S.No Name size(ha) Region Woreda Kebele Date
AD PLC 1500 Gambela Dima Akula Jun-06
Akula 1000 Gambella Dima akula 2007
Ashensfi G/meskel 1000 Gambela Dima Achagna May-06
Atinafu &
Betesebochu 1000 Gambela Dima Akula May-06
Belisti Negaso 1000 Gambela Dima Akula May-06
Berehe 1000 Gambela Dima Akula Jun-06
Debrich Impo.&
Expor.PLC 1000 Gambela Dima Achagna May-06
Efrem Atakilt Gessese | 1000 Gambela Dima Achagna May-06
Fasil 1000 Gambela Dima Akula Jun-06
10. G/Silassie 800 Gambela Dima Akula Jun-06
11. | Gebremariam Abreha | 500 Gambela Dima Achagna May-06
12. | Ginbe work 1000 Gambela Dima Akula Jun-06
13. | Gu'ish 1000 Gambela Dima Akula Jun-06
14. | Gu'ish G/Sillassie 500 Gambela Dima Achagna May-06
Hadush Imbaye
15. G/Micha'el 1000 Gambela Dima Akula May-06
16. | Hagos 500 Gambela Dima Akula Jun-06
17. | Henok 1000 Gambela Dima Akula Jun-06
18. | Hunde 1500 Gambela Dima Akula Jun-06
19. | Itefa 1500 Gambela Dima Akula Jun-06
20. | Phoenix 500 Gambella Dima akula 2007
21. | Seti Semal 500 Gambela Dima Akula Jun-06
22. | Shimbelina 500 Gambella Dima Akula 2006
Goge
23. | Tecron 3000 Gambella Goge Gebriel 2006
24. | Teklebirhan Tadesse 1000 Gambela Dima Achagna May-06
25. | Tg 500 Gambella Dima akula 2007
26. | Tsega 500 Gambela Dima Akula Jun-06
BHO 27,000 Gambela Itang 11/5/2002
27.
Green valley agro Abobo
industry 5,000 Gambela district 8/11/2003
28.
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Dima
JVL agro industry Gambela district 19/2/05
29.
Gambela Etang
Karatury 100,000 Abebo, 25/10/02
30.
Ruchi Gambela Gog 5/4/2002
31.
Saber farms Gambela Dima 9/5/2003
32.
Sanati Gambela Dima 1/9/2002
33.
Saudi Star Gambela Abebo 25/10/02
34.
Torn agro industry Gambela Gog district 1/12/2004
35.
Verdant Gambela Godere 20/04/02
36.
241,312
37.
Benishangul Gumuz
, Size and location of delivered land
Investor/Campany's
S.No Name size(ha) Region Woreda Kebele Date
1 G-7 limited Company 1000 Benishangul Guba Isidi Jun-06
2 Gotit 500 Benishangul Guba Basheta 2006
3 Lisa 3000 Benishangul Dangur Abbay Dar 2006
4 Medhane 1000 Benishangul Dangur Abbay Dar 2006
Mika'el Desmond 377 Benishangul Guba Mankush Jun-06
6 Minbale 1000 Benishangul Dangur Abbay Dar 2006
7 Neka 500 Benishangul Guba Mankush 2006
Almehal&Man
8 Sudan 1000 Benishangul Guba kush 2006
9 Tarekegn Belay 2000 Benishangul Dangur Abbay Dar 2006
10 Wogagen 1000 Benishangul Dangur Abbay Dar 2006
11 Workneh 500 Benishangul Dangur Abbay Dar 2006
12 Yeshimebet 1000 Benishangul Guba Babishenkor 2006
Yomed agricultural
13 agroindustry PLC 1000 Benishangul Guba Almehal Jun-06
Access capital 5,000 Benshangul Dangur 1/2/2003
14
Africa Farm 2,000 Benshangul Guba 15/06/05
15
3,000 Benshangul Dangur 7/13/2003
16 Askayagricultural
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development
Benshangul Dangur
Beruhoye 5,000 Gumze 4/8/2003
17
Gasahw Bezu take 3,000 Benshangul Dangur 14/03/04
18
HalewanAdenan Dangur Manbuk
Abdurehman 5,000 Benshangul 15/6/05
19
Hashim Isemal 3,000 Benshangul Mao komo 9/2/2004
20
Guba 7/06/04
Horizon plantation 20,000 Benshangul
21
Guba 22/03/03
Keydam trading 3,000 Benshangul
22
Keystone 431 Benshangul Pawe 1/3/2002
23
Lotus International 3,000 Benshangul Mao komo 2/11/2004
24
Nega 3,000 Benshangul Dangur 12/1/2004
25
Olehman Isa Farm 1,000 Benshangul Guba 27/02/2014
26
Shaporgy 50,000 Benshangul Dangur 1/3/2002
27
Tigab agro industry 3,000 Benshangul Dangur 12/3/2003
28
Dangur
Tikimet agro industry 3,000 Benshangul 16/01/04
29
Tracon trading 5,000 Benshangul Dangur 10/7/2003
30
TYSagricultural Guba
development 1,000 Benshangul 6/28/2006
31
132,308
Ethiopia Somali
Size and location of delivered land
S.No Investor/Campany's Name | size(ha) Region Woreda Kebele Date
Pan Agroindustry 4000 Somali Gode Gereblo 2006
AgroPeaceBio Ethiopia 2,000 Somali Shinele 18/12/04

353




A

CURRICULUM VITAE
1. Family name: BIRMETA ADINEW
2. First names: Yonas
3. Date of birth: 19/12/1975
4. Passport holder: Ethiopia
5. Residence: Ethiopia
6. Phone No 0911646092 (Mobile) 0116183422 (Residence)

7. Education:

Martin Luther University (Germany) (current) PhD Candidate — Law

University of Oslo (Aug 2001 — Sept 2002) MA Human Rights Law, Theory and Practice
Addis Ababa University (Sept 1993 — July 1998) LLB Law

University of Pretoria, Centre for Human Rights Certificate in International Humanitarian Law (IHL)

9. Language skills: indicate competence on a scale of 1 to 5 (1 — excellent; 5 — basic)

Language. ' | |"'[ Readir __Speaking |  Writi
English 1 1 1
Amharic 1 1 1

10. Membership of professional bodies:
e Addis Ababa University School of Law Alumni

11. Other skills (e.g. computer literacy etc.):
e Microsoft Office

12. Present position:
e Lecturer (Addis Ababa University, School of Law)

13. Years with the present employer:
o 7 Years

14. Key qualifications (relevant to the project):
e Ten Years of Human Rights Education and Research
e 6 years of involvement in adjudication of cases invoving child protection including as a Judge
» Various years of Training Experience on Human Rights Topics including child protection

15. Specific experience in the region:
—

Ethiopia 1996 — present
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